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(Testimony  of  William  A.  Doble.) 

Q.  Mr.  Doble,  I  believe  we  were  last  discussing 
the  Acme  scratcher  which  you  had  made,  or  had 
made  by  Adams-Campbell  Company.  Was  a  second 
set  of  such  Acme  scratchers  made  ? 

A.     Yes,  sir. 

Q.  And  that  second  set  of  Acme  scratchers  is 
illustrated  by  a  set  of  photographs,  and  also  the 
scratchers  themselves  were  sent  to  the  Patent  Office, 
I  believe;  isn't  that  correct? 

A.     Yes,  sir;  that  is  correct. 

Q.  Those  scratchers,  that  second  set  of  Acme 
scratchers,   are  shown  by  what  photographs,   Mr. 

Doble?  [3539] 

4f     *     * 

A.  I  find  in  the  list  of  exhibits  the  Exhibit 
CD-I,  which  is  a  physical  exhibit  of  the  Acme 
5%-inch  scratcher;  and  in  Defendants'  Exhibit 
CE-1,  a  physical  exhibit  of  a  3%-inch  Acme 
scratcher. 

Q.  Mr.  Doble,  those  second  Acme  scratchers 
differed,  did  they  not,  from  the  Acme  scratchers 
that  you  have  described  upon  which  you  made  the 
first  tests ;  is  that  correct  ? 

The  Witness:  May  I  have  the  question  read, 
please  ? 

(Question  read  by  the  reporter.) 

A.  That  is  correct  to  this  extent:  The  angular 
axes  of  the  coils  formed  in  each  of  the  scraper 
wires  was  angled  so  that  it  was  not — that  is,  the 
axis  of  the  coil  did  not  coincide  with  a  radial  line 
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of   the    scratcher    body.     Otherwise    they    are    the 

same.  [3545] 

Q.  Just  to  take  an  illustration  of  what  you  are 
talking  about  so  the  court  may  understand  it,  I  will 
place  before  you  a  scratcher  which  is  not  intended 
to  be  the  one  I  am  talking  about — it  is  Exhibit  EF, 
so  the  record  will  show.  This  scratcher  has  wires 
on  it  and  it  has  coils  in  it.  What  do  you  mean  by 
the  radial  extent  of  those  coils,  Mr.  Doble  ? 

A.  I  have  in  my  hand  Defendants'  Exhibit  EF, 
which  comprises  a  cylindrical  collar  or  sleeve.  The 
cylindrical  collar  is  provided  with  tw^o  sets  of  holes 
projecting  through  the  periphery  of  the  collar.  Ex- 
tending through  each  of  the  holes  in  the  collar  is 
a  coiled  spring.  And  that  coiled  spring  is  formed 
in  each  one  of  the  wire  fingers  or  bristles  of  the 
scratcher. 

Now,  that  coil  or  the  coil  for  each  of  the  scratcher 
wires  or  bristles  is  wound  around  an  axis.  The  axis 
or  axes  of  the  coils  of  the  first  Acme  scratchers  are 
made,  some  w^re  approximately  radial  and  some 
were  slightly  divergent  from  radial.  And  l)y 
'4'adiar'  I  mean  the  axial  line  of  the  coil  if  pro- 
jected inwardly  would  pass  through  the  center  of 
the  diameter  of  the  sleeve  or  body  portion  of  the 
scratcher. 

There  was  some  question  in  regard  to  the  way 
those  particular  coils  were  related  to  the  scratcher 
body,  so  I  had  a  second  set  of  the  Acme-type 
scratchers  made  in  w^hich  [3546]  the  direction  of 
th(^  axis  of  each  of  the  coils  was  purposely  formed 
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so  that  it  would  not  lie  on  the  normal  axis  of  the 
scratcher  body   which   passed   through   the   center 
of  the  cylindrical  sleeve. 

Q.  And  do  these  photographs  which  you  have 
referred  to  heretofore  show  the  second  form  of 
Acme  scratcher  which  was  made  with  the  coils  not 
radial,  or,  as  it  has  sometimes  been  referred  to, 
canted  coils? 

A.  I  referred  to  physical  exhibits,  Mr.  Lyon,  not 
photographs.  But  there  are  photographs  of  those 
physical  exhibits,  I  believe,  and  those  photographs 
do  show  that  the  axes  of  the  coils  are  canted,  as  you 
say,  with  relation  to  or  respect  to  the  true  axis 
or  the  true  radii  passing  through  the  center  of  the 
cylindrical  body.  [3547] 

*     *     * 

Q.  Mr.  Doble,  you  were  speaking  of  the  Acme 
scratchers  at  the  time  of  adjournment.  I  place  be- 
fore you  Exhibits  for  identification  CH  and  CI  and 
CE-1  and  CD-I,  as  well  as  two  gauge  rings.  Exhibits 
CE-2  and  CD-2,  all  notations  being  for  identifica- 
tion, none  of  these  particular  exhibits  having  been 
before  offered  in  evidence,  and  I  was  asking  you 
with  respect  to  the  Acme  scratchers  upon  which  the 
tests  you  have  made  and  the  actual  scratchers  which 
were  sent  to  the  Patent  Office.  How  do  these  exhibits 
compare,  if  at  all,  with  the  exhibits  that  were  sent 
to  the  Patent  Office? 

^  ¥r  ¥: 

A.     Thank  you,  your  Honor.   Exhibits   CI  and 
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CD-I  are  [3550]  exemplars  of  the  Acme  type  of 
scratcher  which  I  testified  to  during  my  opening 
deposition  in  the  matter  before  the  Patent  Office. 

The  Court :     Made  by  whom,  if  you  know  ? 

The  Witness :  Yes,  your  Honor.  They  were  made 
under  my  direction  by  the  Adams-Campbell  Com- 
pany, which  firm  is  located  down  on  Los  Angeles 
Street,  I  think  around  17th  or  18th  and  Los  Angeles 
Streets,  in  Los  Angeles. 

L.  E.  Lyon :  In  accordance  with  the  instructions 
that  you  testified  to  last  Friday  ? 

The  Witness:     Yes,  sir. 

L.  E.  Lyon :     All  right.  Now,  what  were  these  ? 

The  Witness :  Exhibits  CE-1  and  CH  are  similar 
to  the  31/2-inch  and  5i/2-inch  Acme  type  of  scratchers 
which  I  testified  to  in  my  rebuttal  depositions  in  the 
jDroceedings  before  the  Patent  Office. 

Mr.  L.  E.  Lyon:  Now,  in  regard  to  your  deposi- 
tion in  evidence  with  respect  to  these  scratchers,  it 
is  necessary  to  correlate  these  particular  exhibits 
with  the  exhibits  which  were  offered  in  the  Patent 
Office. 

May  it  be  stipulated  that  the  witness,  in  speaking 
of  the  Patent  Office  exhibits  of  the  3i/2-inch  size,  is 
speaking  about  the  Petitioner's  Exhibit  CC  before 
the  Patent  Office,  which  corresponds  with  the  31/^- 
inch  first  one,  Mr.  Doble. 

Q.    What  is  that?  [3551]  A.     That  is  CI. 

Q.  CI — and  that  the  gauge  ring  for  that  sample, 
which  was  Petitioner's  Exhibit  DD  before  the  Pat- 
ent Office,  the  exemplar  here  is 
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A.     Exhibit  CE-2. 

Q.  All  right.  Now,  the  larger  size,  the  5i/2-inch 
diameter  Acme  type  scratcher,  of  the  first  type 
which  you  made,  was  Exhibit  AA  before  the  Patent 
Office,  and  that  is  here,  Mr.  Doble 

A.     It  is  Defendants'  Exhibit  CD-I. 

Q.  And  the  gauge  ring  for  that  scratcher  was 
Petitioner's  Exhibit  BB  before  the  Patent  Office 
and  is  here A.     CD-2. 

Q.  All  right.  Now,  the  second  form  of  scratcher. 
Acme  scratcher,  before  the  Patent  Office,  the  Acme 
scratcher  with  the  canted  coils  before  the  Patent 
Office  was  Exhibit  IIIIIII 

Mr.  Scofield:     Before  the  Patent  Office? 

Q.     (By  Mr.  L.  E.  Lyon)  :     and  there  are 

two  of  them  here.   Do  we  have  both  sizes  % 

A.    Yes,  sir. 

Q.    I  don't  see  it  here. 

A.  I  gave  those  exhibit  numbers  this  morning, 
Mr.  Lyon. 

Mr.  L.  E.  Lyon:  Was  Exhibit  IIIIIII  the  Acme 
type  scratcher  before  the  Patent  Office  ?  According 
to  this  list  I  have  in  front  of  me,  it  does  not  show 
which  size  it  was.  [3552] 

Mr.  L.  E.  Lyon:  Well,  IIIIIII,  we  are  talking 
about  those  in  rebuttal,  Mr.  Doble,  with  the  canted 
coils,  yes. 

The  Witness :  Yes,  sir,  and  that  is  CH,  for  the 
514-inch  Acme  with  the  canted  coils. 
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Mr.  L.  E.  Lyon:     All  right.  That  is  CH. 

Q.  How  about  the  3%-inch  Acme  scratcher  with 
the  canted  coils  ? 

A.  The  31/2-inch  Acme  scratcher  with  canted 
coils  is  Defendants'  Exhibit  CD-I. 

Q.    Was  that  before  the  Patent  Office? 

A.     I  don't  know. 

Mr.  L.  E.  Lyon:  We  will  have  to  supply  that.  It 
is  not  on  this  list,  if  there  was  one.  I  mean  the  3^- 
inch  coils  before  the  Patent  Office.  I  am  not  talking 
about  the  [3553]  ones  here. 

Q.     All  right.  Now,  Mr.  Doble,  these  scratchers 

you  have  testified [3554] 

*     *     * 

Mr.  L.  E.  Lyon :  Look  at  your  own  list.  CE-1  is 
what  you  have  got  down  here.  Let  us  let  that  go  and 
straighten  it  out  after  we  get  time  and  make  a  stipu- 
lation. 

Q.  Mr.  Doble,  you  have  before  you  these  exhibits 
of  the  Acme  type  scratcher  and  also  have  before  you 
the  gauge  rings.  What  is  the  purpose  of  the  gauge 
rings  ? 

A.  The  purpose  of  the  gauge  rings  was  to  be  able 
to  accurately  check  the  over-all  diameter  across  the 
free  ends  of  the  scratcher  mres. 

Q.  That  over-all  diameter  was  made  in  accord- 
ance with  the  specifications  of  Exhibit  A,  I  believe, 
is  that  correct"?  A.     That  is  correct. 

Q.     And  the   outside   diameter   of  the   3%-inch 
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Acme  [3556]  scratcher  is  what?  Have  you  got  Ex- 
hibit A  in  front  of  you? 

A.     Yes,  sir.  I  believe  it  is  8i/4  inches. 

Q.  What  is  the  one  for  the  5i/^-inch  Acme 
scratchers  ? 

A.  The  diameter  of  the  gauge  ring,  Defendants' 
Exhibit  CD-2,  is  IO14  inches. 

Q.  Is  that  true  of  both  of  these  models  with  and 
without  the  canted  coils  ?  A.     Yes,  sir. 

Q.  And  both  of  them,  the  3%-inch  size  and  in 
both  cases,  will  fit  the  3i/2-inch  gauge  ring,  and  the 
51/2-inch  sizes  will  fit  the  lOi/4-inch  gauge  ring,  is 
that  correct  ?  A.     Yes,  sir. 

Q.  The  scratchers,  aren't  they  made  to  have  a 
diameter  greater  than  the  inside  diameter  of  the 
hole  into  which  they  are  to  be  placed  ? 

A.    Yes,  sir. 

Q.  Then  we  must  assume  that  these  particular 
scratchers,  as  advertised  in  Exhibit  A  of  this  outside 
diameter  to  be  placed  in  a  hole  smaller  than  their 
non-use  outside  diameter;  isn't  that  correct? 

A.     That  is  correct. 

Q.  In  that  case,  in  case  they  were  inserted  in  a 
hole  of  a  smaller  diameter,  how  would  they  appear  in 
comparison  with  the  positioning  of  the  scratcher  as 
showTi  in  Exhibit  EL,  [3557]  Mr.  Doble?  And  I  be- 
lieve EL  was  offered  in  evidence,  was  it  not  ? 

A.     It  is  not  so  marked. 

The  Court :     What  is  the  exhibit,  again  ? 

Mr.  L.  E.  Lyon :     EL. 
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The  Clerk :  This  one,  January  28th,  admitted  in 
evidence.  '  v-^'| 

Mr.  L.  E.  Lyon :  All  right.  It  is  in  evidence  then, 
is  that  correct? 

The  Court :     The  card  is  not  marked  ? 

Mr.  L.  E.  Lyon :     No,  the  card  is  not  marked. 

The  Court:  Very  well,  the  clerk  will  mark  the 
card. 

Mr.  L.  E.  Lyon:  In  answering  that  question  will 
you  point  to  the  portion  of  EL  to  which  you  have 
reference  ?  I  believe  the  best  way  of  doing  that  is  by 
the  outside  marked  diameter,  Mr.  Doble. 

A.  I  have  before  me  Defendants'  Exhibit  EL 
and  Defendants'  Exhibit  EL  comprises  a  brass  struc- 
ture having  an  inner  cylindrical  tube  or  sleeve  which 
represents  or  simulates  the  casing  which  is  normally 
lowered  down  into  a  well.  It  has  a  spiral  brass  casing 
spaced  from  the  simulated  casing  and  the  area  of 
that  outer  brass  casing  represents — that  is,  the  area 
I  am  referring  to  at  this  moment — represents  the 
depth  of  8,475  feet,  diameter  of  hole  8  13/16ths. 
And  the  spacing  between  the  simulated  casing  and 
the  outer  wall  of  the  spiral  casing  or  shell  has  the 
smallest  distance  [3558]  between  the  periphery  of 
the  cylinder  simulating  the  casing  going  in  the  well 
and  the  outer  wall,  and  it  shows  the  mamier  in  which 
each  of  the  wires  of  the  scratcher  are  wrapped 
around  to  a  more  or  less  degree,  around  the  body  of 
the  scratcher  and  then  extend  to  have  their  free  ends 
engage  the  outer  wall  of  the  shell  case. 

The  next  section  of  the  outer  shell  case  represents 
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a  depth  of  the  well  which  this  model  illustrates  of 
9448  feet,  diameter  of  the  hole  14  inches  and 
13/16ths,  and  adjacent  this  section  there  will  be  ob- 
served that  the  scratcher  wires,  or  the  wires  of  the 
scratcher  that  is,  the  free  ends  of  those  wires  do  not 
engage  the  outer  inner  wall  of  the  shell  casing. 

Q.     Indicating  what? 

A.  Indicating  that  the  free  ends  of  the  scratcher 
wires  would  not  engage  the  wall  of  a  well  bore  hav- 
ing a  diameter  of  14  15/16ths  inches. 

*     ^     * 

Q.  (By  Mr.  L.  E.  Lyon)  :  And  does  that  have 
any  indication,  Mr.  Doble,  as  to  the  non-engaged 
inclination,  sidewise  [3559]  inclination  of  the  wires 
in  Exhibit  EL,  and  by  that  I  mean  this  larger  diam- 
eter section  of  EL  ? 

A.  That  is  correct,  Mr.  Lyon.  It  indicates  that 
there  is  no  force  acting  upon  the  free  ends  of  the 
scratcher  wires  which  in  any  way  affects  the  angular 
or  sidewise  inclination  of  the  wires  with  respect  to 
the  periphery  of  the  outer  wall  or  casing  of  the 
scratcher  proper. 

Q.  The  normal  sidewise  inclination,  Mr.  Doble, 
of  the  wires  of  Exhibit  EL  with  respect  to  a  tangent 
is  how  many  degrees  away  from  a  tangent  ?  Can  you 
determine  that  approximately  with  respect  to  the 
instrument  w^hich  you  have  in  your  hand  ? 

A.  I  would  judge,  roughly,  that  the  angle  of  the 
wires,  that  is,  at  least  one  of  the  wires — because  they 
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all  appear  to  have  slightly  different  angles — is  in  the 

neighborhood  of  25  degrees  from  a  true  tangent. 

Mr.  Scofield:  I  object  to  that  imless  the  depth  is 
indicated;  that  is,  I  understand  that  there  are  two 
or  three  depths  also  indicated. 

Mr.  L.  E.  Lyon:  That  is  where  the  wire  is  not 
engaging  the  wall  of  the  model,  Mr.  Scofield. 

The  Court :     Is  that  a  correct  description  ? 

The  Witness :     Yes,  sir. 

The  Court :  Of  the  angle  you  are  testifying  about 
with  what  Mr.  Lyon  just  stated?  [3560] 

The  Witness :  Maybe  I  did  not  understand  it,  but 
it  seems  to  me  that  I  was  measuring  the  wire  in  the 
free  portion,  that  is,  where  the  ends  of  the  wires  do 
not  engage  the  outer  wall  of  the  shell  case;  and  so 
there  is  no  force  or  pressure  acting  on  those  wires  to 
in  any  way  change  the  angular  relation  of  those  par- 
ticular wires  to  the  relation  of  the  body  of  the 
scratcher. 

The  Court:  And  the  degree  of  angle  you  gave 
was  with  reference  to  that  ? 

The  Witness :  Yes,  your  Honor.  And  I  must  say 
it  is  a  very  rough  measurement  because  each  of  the 
wires  seems  to  have  a  different  angle,  oh,  maybe 
varying  between  five  or  10  degrees. 

Q.  (By  Mr  L.  E.  Lyon) :  Mr.  Doble,  if  these 
wires  were  a  true  tangent  in  this  model,  Exhibit  EL, 
would  there  be  more  or  less  wrapping  around  the 
collar  in  the  section,  for  example,  in  indicated  depth 
of  8475  feet? 

A.     There  would  be  more  wrapping  of  the  free 
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end  of  the  wire  around  the  body  portion  of  the 

scratcher. 

Q.  Would  that  or  would  that  not  have  any  effect 
upon  the  wires  balling  up? 

A.  It  would  have  a  tendency  for  the  wires  to 
ball  up  and  posibly  tangle  one  with  the  other. 

Q.  Mr.  Doble,  in  these  models  of  the  Acme 
scratcher  which  you  have  testified  about  what  are 
the  angle  relations  [3561]  of  those  scratcher  wires 
with  respect  to  the  tangent,  and  give  us  for  each  one 
of  the  models,  will  you? 

A.  Yes,  sir.  I  will  now  test  the  angles  of  one  of 
the  scratcher  wires  on  Defendants'  Exhibit  CI,  and 
the  wire  that  I  am  measuring  has  a  negative  tangent 
angle  of  roughly  10  degrees. 

Q.  What  do  you  mean  by  a  negative  tangent 
angle  ? 

A.  That  is,  the  free  end  of  the  scratcher  bristle 
extends  for  the  sidewise  inclination  closer  to  the 
body  portion  of  the  scratcher  than  the  normal  tan- 
gent would  extend. 

Q.  Is  it  fair  to  say  with  respect  to  this  Model  EL 
that  the  wire  that  the  angle  makes  with  respect  to 
the  collar — I  just  want  this  for  the  purpose  of  com- 
parison— is  25  degrees  less  than  a  tangent ;  and  in  the 
model  you  just  measured  it  is  10  degrees  more  than 
a  tangent?  A.     Yes,  sir. 

Q.     All  right;  proceed  with  the  next  model. 

A.  I  will  next  check  the  angular  relation  of  one 
of  these  free  lengths  of  wire  extending  from  the 
scratcher  Defendants'  Exhibit  CD-I;  and,  as  best  I 
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can  read  the  measurement,  the  tangent  angle  of  the 
wire  that  I  am  measuring  has  a  five-degree-plus 
angle  with  relation  to  the  true  tangent. 

Q.     Is  that  less  or  more?  [3562] 

A.  It  is  less,  that  is,  it  is  less  if  we  refer  it  with 
relation  to  the  radius  extending  from  a  true  tangent. 
Instead  of  being  90  degrees  from  an  extended  por- 
tion of  the  radius  it  is  85  degrees. 

Q.  That  doesn't  do  us  much  good.  We  made  a 
comparison  on  EL.  Is  it  on  the  side  away  from  a 
tangent  that  EL  is,  or  the  other  side  ? 

A.     EL  is  25  degrees  less  than  a  tangent. 

Mr,.  L.  E.  Lyon:  We  agreed,  at  least  this  must 
be  further.  [3563] 

■X-        -x-        * 

Q.  Is  this  less  than  90  degrees  on  the  same  side  of 
the  tangent  that  EL  is  less  than  a  tangent? 

A.     No.  It  is  on  the  other  side. 

Q.  All  right.  Then  it  is  five  degrees  more  than 
tangent  where  we  use  EL  as  a  basis  of  comparison, 
isn't  it?  A.     No.  I  am  wrong.  It  is  less. 

Q.     It  is  on  the  same  side  with  EL  then,  isn't  it? 

A.     That  is  correct. 

Q.  All  right.  Then  let  us  keep  in  mind  EL  and 
make  our  pluses  and  minuses  the  same  as  that  is. 

A.  Yes,  sir.  I  will  now  measure  the  angle  in  De- 
fendants' Exhibit  CE-1,  and  the  tangent  angle  that 
I  am  measuring  indicates  a  five-degrees-more-than-a 
tangent  angle,  relating  that  five  degrees  to  the  man- 
ner in  which  we  measured  the  tangent  angle  in 
Defendants'  Exhibit  EL,  I  believe  it  was. 
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Q.     EL.  A.    EL. 

Q.     All  right.  Proceed  with  the  next  one.  [3564] 


Q.  Now,  the  next  model,  Mr.  Doble,  give  us  the 
exhibit  number  in  advance.  Which  one  are  you  work- 
ing on  now?  A.     Defendants'  Exhibit  CH. 

Q.     All  right.  Now,  CH  is  what  angle  ? 

A.  As  closely  as  I  can  read  the  angle  on  this  Ex- 
hibit CH,  for  the  particular  wire  that  I  am  measur- 
ing, it  appears  to  be  exactly  tangent. 

Q.  All  right.  Now,  Mr.  Doble,  did  you  test  all  of 
these  scratchers  of  the  form  of  these  exemplars 
which  you  have  before  you — and  those  are  Exhibits 
CI,  CE-1,  CH,  andCD-1? 

A.    Test  them  in  what  way,  Mr.  Lyon  ? 

Q.  Well,  in  apparatus  similar  to  the  test  appa- 
ratus to  which  you  haA^e  previously  testified,  as  shown 
by  the  photographic  exhibits  here  in  evidence  that 
you  testified  to  Friday.  A.     No,  sir,  I  have  not. 

Q.     Which  ones  did  you  test  ? 

A.  I  tested  a  scratcher  similar  to  Defendants' 
Exhibit  CI,  and  another  scratcher  similar  to  De- 
fendants' Exhibit  CD-I. 

Q.  And  how  did  the  tests  of  those  scratchers 
compare  [3565]  with  the  tests  you  made  of  Jones 
and  Berdine  wall-cleaning  guide,  Nu-Coil,  Multiflex, 
and  Weatherford  scratchers  that  you  testified  to 
Friday? 

Mr.  Scofield:  Objected  to  as  evidence  not  the 
best.  I  don't  think  there  is  anything  in  the  record 
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as  to  what  tests  were   made   on   these   particular 
scratchers.  There  are  on  the  Jones  and  Berdine  wall- 
cleaning  guide,  but  I  recall  no  tests  made  on  these 
scratchers.  It  is  calling  for  a  conclusion. 

Mr.  L.  E.  Lyon:  I  am  asking  him  for  a  compari- 
son of  the  tests,  your  Honor,  the  tests  he  made  him- 
self. 

The  Court:  The  objection  is  that  there  is  no 
evidence  as  to  what  tests  he  made. 

Mr.  L.  E.  Lyon:  He  has  already  testified  that  he 
made  a  test  of  these  two  scratchers  on  this  same 
machine. 

Q.  Now,  were  these  tests  carried  out  in  the  same 
way,  Mr.  Doble?  A.    Yes,  sir. 

Q.     By  you? 

A.  Yes,  sir,  that  is,  under  my  direction  and  b}^ 
me. 

Q.     And  by  the  same  test  rings? 

A.    Yes,  sir. 

Q.     Or  cylinders,  and  the  same  apparatus  as  you 

testified  to  Friday?  A.     Yes,  sir.  [3566] 

*     *     -jf 

Q.  Will  you  state  briefly  what  the  tests  were  that 
you  made  of  these  two  models  and  give  me  what  the 
results  of  such  tests  were? 

The  Court :     These  two  models.  Exhibits 

The  Witness :     CI,  your  Honor,  and  CD-I. 

The  Court:  Exhibits  CD-I  and  CI  for  identifica- 
tion? 

The  Witness :     Yes,  your  Honor. 

Q.     (By  Mr.  L.  E.  Lyon) :     All  right. 
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A.  Defendants'  Exhibit  CI  was  placed  on  the 
simulated  casing  18  of  the  test  machine. 

Q.  Let  me  ask  you  this,  Mr.  Doble:  isn't  there 
complete  testimony  with  respect  to  those,  the  tests 
you  made  on  those  tw^o  samples,  in  your  deposition 
given  before  the  Patent  OfBce?  [3567] 

A.     I  do  not  remember  it,  Mr.  Lyon. 

Mr.  L.  E.  Lyon :     All  right. 

Q.     Then  proceed. 

The  Court:  In  any  event,  you  made  the  same 
tests 

The  Witness:     Yes,  sir. 

The  Court:    that  you  made  with  respect  to 

the  matters  shown  in  the  various  NNNN  exhibits 
you  testified  to  Friday  ? 

The  Witness:  Yes,  sir.  We  have  photographs 
showing  it. 

The  Court:  Now,  the  question  is  as  to  the  result 
of  those  tests  on  Exhibits  CI  and  CD-I. 

The  Witness :     Yes,  your  Honor. 

The  tests  were  the  same,  namely,  that  the 
scratcher  was  forced  into  a  blackened  cylinder, 
w^hich  had  been  polished  and  then  painted  with 
showcase  paint.  The  scratcher  was  progressed  in 
each  case  through  the  cylinder.  I  observed  the  black 
surface  and  noted  the  lines  scribed  by  the  free  ends 
of  the  wires,  and  those  lines  were  vertical  for  the 
major  part  throughout  the  length  of  the  travel.  I 
had  observed  the  wires  and  also  the  markings  on  the 
cylinders  in  each  case  at  the  reversal  point  showed 
the  rotation  of  the  scratcher  body  with  relation  to 


3032  Jesse  E.  Hall,  etc.,  vs. 

(Testimony  of  William  A.  Doble.) 

the  simulated  casing  18  in  the  same  manner  as  was 

conducted  in  the  other  tests. 

The  same  results  were  obtained  with  Defendants' 
Exhibits  CI  and  CD-I.  In  each  case  the  main  travel 
of  the  scratcher  wires  down  the  cylinder  were  rela- 
tively straight  lines.  The  [3568]  wires  reversed  at 
the  end  of  the  stroke,  and  at  each  reversal  point  the 
body  portion  or  sleeve  portion  of  each  of  the  scratch- 
ers  rotated  with  relation  to  the  simulated  casing. 

I  think  there  is  a  photograph  as  one  of  the  ex- 
hibits showing  the  operation  of  a  scratcher  similar 
to  Defendants'  Exhibit  CD-I  that  has  been  marked 
for  evidence — I  don't  know,  I  believe  it  is  in  evi- 
dence— and  that  photograph  of  the  half-cylinder  has 
an  '^A"  on  it  to  identify  that  half-cylinder  as  hav- 
ing been  made  with  an  Acme  type  of  scratcher.  It  is 
one  of  the  N  series,  Mr.  Lyon. 

Mr.  L.  E.  Lyon:  Well,  I  will  have  to  ask  the 
court  to  let  you  look  at  the  N  series  that  are  in 
evidence,  that  he  has,  and  pick  it  out,  because  I  can't 
do  it. 

There  is  supposed  to  be  a  test  cylinder  in  here. 
Get  the  other  ones,  the  exhibits  that  accompanied 
his  rebuttal  testimony. 

Mr.  Clerk,  there  is  another  book  of  exhibits  of 
that  kind. 

The  Witness :     I  have  a  photograph. 

Q.  (By  Mr.  L.  E.  Lyon)  :  All  right.  Where  is 
the  photograph,  if  you  have  it  ? 

A.     Wait  a  minute.  Let  me  look. 

Q.    It  is  not  in  here. 
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A.  May  I  step  down  there,  your  Honor,  and  look 
for  it? 

The  Court :    You  may. 

Q.  (By  Mr.  L.  E.  Lyon)  :  You  have  handed  to 
me  a  [3569]  photograph,  Mr.  Doble,  which  is  of  a 
test  cylinder  having  a  large  ^^A"  on  it,  and  I  will 
ask  you  if  that  is  the  photograph  to  which  you  had 
reference. 

A.  Well,  this  is  one  of  the  photographs  I  had 
reference  to. 

Q.  Now,  what  does  this  show  with  respect  to  any 
test? 

A.  It  is  of  the  half-cylinder  of  the  test  made  with 
the  3%-inch  Acme  type  of  scratcher  as  represented 
by  Defendants'  Exhibit  CI. 

Mr.  L.  E.  Lyon :    Wait  a  minute. 

I  am  not  sure  that  I  gave  you  the  same  half  that 
he  has  (addressing  Mr.  Scofield).  Pardon  me. 

The  Witness :  And  I  identify  this  cylinder  by  the 
black  ''A"  which  appears  on  the  upper  right-hand 
face  of  the  cylinder. 

Q.  (By  Mr.  L.  E.  Lyon)  :  And  the  photograph 
I  have  in  my  other  hand,  is  that  the  other  half  of 
that  same  cylinder  ? 

A.  No.  It  is  the  same  half,  I  believe,  Mr.  Lyon. 
No.  It  is  the  other  half ;  that  is  correct. 

Q.  And  that  ^^A"  was  placed  on  there  by  whom, 
Mr.  Doble  ?  A.     By  me. 

Q.  You  were  present  when  the  photograph  was 
taken  or  when  this  cylinder  was  separated  from  the 
machine?  A.     Yes,  sir. 
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Q.     And  handed  to  the  photographer?  [3570] 

A.  I  was  present  when  the  cylinders  were  taken 
apart  and  I  observed  the  scribed  lines  which  appear 
on  the  photographs  which  you  have  handed  to  me.  I 
do  not  remember  whether  I  was  present  when  these 
actual  photographs  were  taken,  but  I  directed  the 
taking  of  them,  that  is,  I  directed  that  they  be  taken. 

Q.  All  right.  Now,  I  hand  you  two  other  photo- 
graphs. 

Mr.  L.  E.  Lyon :  I  will  have  this  pair  marked  as 
Exhibits  GI-1  and  GI-2,  being  the  two  halves  of  the 
complete  cylinder  and  used  by  Mr.  Doble  in  that 
test. 

The  Court :     They  will  be  so  marked. 

(The  two  photographs  referred  to  were 
marked  Defendants'  Exhibits  GI-1  and  GI-2, 
respectively,  for  identification.) 

Mr.  L.  E.  Lyon:  Now,  wait  a  minute.  These  are 
the  51/2-inch  sizes. 

Q.  I  hand  you  two  other  photographs,  Mr.  Doble. 
Will  you  state  what  they  are,  upon  which  there  has 
been  erroneously  marked  *^GI-1"? 

A.  The  two  photographs  which  you  have  handed 
to  me  illustrate  the  two  halves  of  a  larger  cylinder, 
that  is  the  cylinder  in  which  the  replica  of  the  Acme 
type  of  a  scratcher  of  5^-inch  diameter.  Defend- 
ants' Exhibit  CD-I,  was  operated. 

Q.  Now,  these  are  the  two  halves  of  the  same 
cylinder,  are  they?  [3571]  A.     Yes,  sir. 
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Q.  And  the  ^'A"  was  placed  on  this  larger  cyl- 
inder by  whom  ?  A.     By  me. 

Q.  And  you  observed  the  tests  of  which  this  is  a 
photograph  *?  A.     Yes,  I  did. 

Mr.  L.  E.  Lyon :  I  will  ask  that  these  two  photo- 
graphs be  marked  as  Defendants'  Exhibits  GJ-1  and 
GJ-2. 

You  will  have  to  re-mark  over  that  one. 

The  Court:     It  is  so  ordered. 

(The  photographs  referred  to  were  marked 
Defendants'  Exhibits  GJ-1  and  GJ-2,  respec- 
tively, for  identification.) 

Q.  (By  Mr.  L.  E.  Lyon)  :  State  whether  or  not 
these  tests  that  you  have  conducted,  as  shown  by 
these  photographs,  Exhibits  GJ-1  and  GJ-2  and 
GI-1  and  GI-2,  showed  anything  with  respect  to  the 
rotation  of  the  scratchers  tested. 

A.     Yes,  sir,  they  did. 

Q.     What  did  they  show? 

A.  They  showed  that  the  scratcher  rotated  at  the 
reversal  point  at  top  and  bottom  ends  of  the  strokes. 

Q.  Was  that  the  same  or  a  diiferent  result  from 
the  tests  that  you  found  with  respect  to  the  other 
scratchers  ? 

A.  It  was  the  same.  They  all  operated  the  same, 
as  far  as  I  could  see,  excepting  that  some  rotated  a 
little  [3572]  better  than  the  others.  They  all  rotated. 
It  is  a  matter  of  degree  whether  one  rotated  more  or 
less  than  the  others. 
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Q.  Now,  Mr.  Doble,  I  would  like  to  have  you 
take  Exhibit  No.  1  and  the  drawings  and  advise  the 
angle  w^hich  the  scratcher  wires  make  as  shown  and 
described  in  that  application  with  respect  to  the  tan- 
gent, and  you  have  a  protractor  by  which  you  can 

measure  that.  [3573] 

*     *     * 

Q.  (By  Mr.  L.  E.  Lyon) :  Have  you  measured 
that  angle,  Mr.  Doble  ?  A.     Yes,  Mr.  Lyon. 

Q.     What  is  it? 

A.  As  close  as  I  can  measure  it,  the  angle  is  60 
degrees 

Q.  And  that  is  60  degrees  on  the  same  side  that 
Exhibit  EJ,  I  believe  it  was,  this  model,  was  25 
degrees  from  the  tangent,  is  that  correct  ? 

A.     That  is  correct. 

Q.  EL,  it  was,  instead  of  EJ.  Pardon  me.  Correct 
the  record.  A.     Yes,  sir.  That  is  correct. 

Q.  All  right.  Now,  is  there  a  disclosure  in  that 
application,  by  drawing  or  specification,  of  any 
other  angle,  Mr.  Doble,  than  the  one  that  you  have 
just  given? 

A.  There  is  not  in  the  drawing.  That  is,  the  only 
angle,  or  an  angle  very  closely  related  to  60  degrees 
is  the  only  angle  taught  in  the  drawings  of  Plain- 
tiff's Exhibit  No.  1.  As  I  remember  from  a  reading 
of  the  specifications  on  the  [3575]  file  wrapper,  there 
is  no  mention  of  any  other  angle  in  this  particular 
exhibit.  Plaintiff's  Exhibit  No.  1. 

Q.     All  right.  Now,  similarly,  will  you  take  Ex- 
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hibit  K  and  tell  me  in  the  drawings  of  the  angles,  and 

the  specifications,  if  there  is  any  variation  in  angle, 

what  the  angle  shown  and  described  in  the  Exhibit 

K  for  identification  is,  which  was  filed  November  6, 

1945? 

A.  I  have  measured  the  angle  on  page  15  of  De- 
fendants' Exhibit  K  and  find  the  angle  of  the  ex- 
tending wires  of  the  bristle  to  be  as  close  to  a  true 
tangent  as  I  could  measure  on  the  ends  there. 

Q.  That  is  to  say,  on  the  drawings  of  Exhibit  K, 
is  there  any  angle  other  than  the  tangent  as  you  have 
measured  it?  A.     No.  There  is  not. 

Q.  Is  there  any  statement  in  the  specifications 
of  Exhibit  K  of  any  angle  other  than  a  tangent? 

A.  Not  as  I  remember  the  specifications  and  the 
prosecution  of  the  patent.  Defendants'  Exhibit  K. 

Q.  Is  it  possible,  Mr.  Doble,  looking  specifically 
at  Figure  3  of  the  drawings  of  Exhibit  K,  to  deter- 
mine at  what  angle  the  wires  shown  in  Figure  3 
make  with  respect  to  the  tangent  ?  A.     No,  sir. 

Q.     Why  not.  [3576] 

A.  Because  there  is  not  sufficient  drawing  in- 
cluded in  Figure  3  to  be  able  to  read  the  angle,  and, 
further,  as  the  view  was  taken  as  a  sidewise  view  and 
not  looking  down  on  top  of  Figure  3,  it  is  impossible 
to  read  an  angle  from  that  figure. 

Q.  That  is,  it  is  impossible  to  tell  an  angle  from 
an  elevation  or  side  view  as  to  what  it  makes  in  a 
plan  view,  is  that  correct? 

A.     That  is  correct. 

Q.     Now,  is  there  any  statement  in  the  specifica- 
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tions  of  any  kind — and  you  have  read  this  applica- 
tion— of  any  angle   other  than  a  tangent — and  I 
mean  by  '^this  application"  Exhibit  K? 

A.     Not  that  I  can  remember,  Mr.  Lyon. 

Q.  Now,  similarly,  I  will  ask  that  Exhibit  69  be 
placed  in  front  of  you,  that  is  the  file  wrapper  of 
Application  55,619 — that  is,  I  will  place  a  copy  of 
that  application  before  you,  of  that  file  A\T:*apper,  and 
I  will  ask  the  same  question  with  regard  to  the 
disclosure  of  the  angle  of  that  application.  Have 
you  measured  the  angle  ? 

A.  I  have  measured  the  angles  of  Figure  3  on 
page  2  of  Plaintiff's  Exhibit  69. 

Q.     Figure  3?  A.     Pardon  me. 

Q.     Figure  3,  did  you  say  ?  [3577] 

A.  Figure  2.  And  on  Figure  5,  appearing  on 
page  13  of  Plaintiff's  Exhibit  69.  And  in  each  case, 
as  closely  as  I  can  measure  the  angle,  it  appears  to 
be  a  true  tangent. 

Q.  Now,  what  does  the  specification  of  that  ap- 
plication say,  does  it  disclose  any  angle  other  than 
a  tangent — and  I  mean  by  ^Hhat  application, "Plain- 
tiff's Exhibit  69? 

A.  No,  sir.  It  does  not,  neither  by  drawing  nor 
do  I  remember  any  other  angle  mentioned  in  the 
specifications. 

Q.  Does  this  application  teach  to  you  as  a  me- 
chanical engineer  that  there  is  any  particular  ad- 
vantage obtained  from  a  tangent  or  any  unusual 
action  obtained  from  a  tangential  position  of  the 
wares,  Mr.  Doble  ? 
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The  Witness:     May  I  have  that  question  read? 

(Pending  question  read.) 

Mr.  L.  E.  Lyon:  Let  it  be  shown  that  by  'Hhis 
application"  I  mean  Plaintiff's  Exhibit  69. 

A.  The  teaching  to  me  as  a  mechanical  engineer 
and  from  my  experience  in  operating  the  several 
different  types  of  scratchers  is  that  there  is  no  new 
or  novel  action  obtained  by  means  of  a  tangent  rela- 
tion of  the  wires  as  to  some  other  angular  inclination 
of  the  wires.  The  specifications  and  the  arguments 
in  this  particular  paper,  Plaintiff's  Exhibit  69,  at- 
tribute certain  factors  to  the  tangent  relationship 
which  I  do  not  believe  are  found. 

Q.  What  portions  of  the  specifications  or  argu- 
ments [3578]  are  you  referring  to,  Mr.  Doble  ? 

A.     I  do  not  remember  just  where  it  is,  but 

Q.     Pages? 

A.  Page  8,  and  I  will  call  attention  to  line  12, 
commencing  line  12  on  page  8  of  the  specifications, 
which  is  a  part  of  Plaintiff's  Exhibit  69,  which 
reads : 

^' When  the  casing  is  properly  centralized  this 
type  scratcher  produces  complete  scratching 
coverage  since  their  unique  mechanical  opera- 
tion during  the  reversing  process  causes  them  to 
crawl  and  walk  around  the  hole.  The  spring 
mountings  of  the  scratchers,  due  to  rotation  of 
the  sleeves,  change  their  position  on  the  wall  of 
the  well  with  each  reciprocation.  This  walking 
of  the  wires  around  the  hole  and  rotation  of  the 
collars  prevents  the  abrading  ends  of  the  whisk- 
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ers  from  tracking  up  and  down  in  the  same 
place  in  the  hole,  thus  providing  complete  cover- 
age of  the  inner  wall  surface.  The  unusual 
mechanical  action  of  the  abrading  wires  has 
been  determined  by  mounting  a  scratcher  on  a 
piece  of  pipe  and  reciprocating  it  within  a  pipe 
of  larger  diameter.  As  the  scratcher  is  being  run 
in  a  dummy  oil  well  of  this  sort  it  has  been 
noted  that  the  whiskers  are  pointed  upwardly  in 
the  same  direction  as  the  scratcher  is  lowered 
into  the  pipe.  As  the  [3579]  direction  of  the 
scratcher  is  reversed,  the  free  ends  of  the  wires 
hold  their  position  against  the  inside  of  the  pipe 
or  well  bore  as  they  are  rotated  upon  their  coil 
springs  as  fulcrums.  As  the  wires  rotate  in  arcs 
passing  from  a  relatively  vertical  to  a  horizon- 
tal position  with  reversal  of  the  moment  of  the 
pipe,  the  scratcher  sleeve  or  collar  is  caused  to 
rotate  upon  the  pipe  relieving  somewhat  the  ten- 
sion on  the  wires." 

Q.  Now,  what  portion  of  that,  Mr.  Doble,  don't 
you  agree  with  or  do  you  think  is  in  error  ? 

A.  The  portion  that  I  think  is  in  error  is  that 
that  is  a  novel  feature  attributed  to  the  makeup  of 
the  wires  tangent  to  the  body  portion  of  the 
scratcher.  The  same  action  will  take  place,  as  I  have 
demonstrated  many  times,  where  the  scratcher  wires 
have  a  side  wise  inclination  which  is  very  much  less 
than  a  tangent.  The  fact  is,  a  relatively  few  degrees 
in  sidewise  inclination  will  cause  the  scratcher  body 
to  rotate  around  the  casing  and  permit  or  enable  the 
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free  ends  of  the  scratcher  wires  to  fully  cover  the 

surface  of  the  well  bore  which  is  to  be  cleaned. 

Q.  Now,  Mr.  Doble,  I  would  like  to  have  you 
again  refer  to  Exhibit  K.  Let  me  see  Exhibit  K  for 
just  a  minute — and  refer  to  pages  11  and  12  of  Ex- 
hibit K,  which  are  the  claims  which  were  originally 
filed  with  this  application  on  November  6,  1945,  and 
will  you  tell  me,  from  the  standpoint  [3580]  of  me- 
chanics, what  is  meant  by  this  expression,  "said 
whiskers  projecting  at  an  angle  from  the  sleeve, 
simulating  the  trajectory  of  bodies  thrown  from  the 
sleeve  were  the  sleeve  rotated  rapidly."?  That  is  the 
last  three  lines  of  Claim  1  of  the  No.  627,013  applica- 
tion as  filed. 

A.  That  is  a  common  definition  for  a  true  tan- 
gent which  I  think  is  taught  in  high  school  [3581] 
physics. 

Q.     That  is  an  exact  definition,  is  it  not? 

A.     Yes,  sir;  it  is. 

Q.  And  does  not  permit  of  any  real  variation  if 
so  exact? 

A.  That  is  correct.  That  is  the  exact  definition 
taught  in  the  schools. 

Q.  Will  you  look  at  these  remaining  claims  of 
the  627,013  application  and  tell  me  if  it  is  not  true 
that  all  of  the  remaining  claims  were  made  equally 
dependent  upon  that  definition  set  forth  in  claim  1  ? 

A.  Yes,  sir;  they  are  all  dependent  claims  and 
they  all  refer  back  to  claim  1  as  the  basic  claim. 

Q.  Now,  Mr.  Doble,  claim  2  of  that  application 
defines  the  direction  at  which  the  coils  of  the  springs 
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extend  in  accordance  with  the  disclosure  of  that  ap- 
plication, does  it  not  ?  Does  it  describe  whether  those 
coils  extend  radially  or  non-radially  ? 

*  *     # 

A.  Claim  2  defines  the  axis  of  the  coils  as  [3582] 
being  substantially  normal  to  the  axes  of  the  respec- 
tive coil  springs. 

*  *     * 

A.  Excuse  me.  I  had  better  repeat  that  answer. 
The  axis  of  the  coil  springs  is  normal  to  any  ex- 
tended radius  which  extends  through  the  body  por- 
tion of  the  scraper  body. 

Q.  (By  Mr.  L.  E.  Lyon) :  Well,  what  is  that ;  is 
that  radial  or  non-radial  ? 

A.  That  is  radial  with  respect  to  the  body  of  the 
scratcher. 

Q.  And  in  that  respect  it  corresponds  with  which 
one  of  these  models  which  you  had  made,  Mr.  Doble  ? 

A.  It  corresponds  to  Defendants'  Exhibits  CI 
and  CD-I. 

Q.  Claim  3  of  this  application  defines  what,  Mr. 
Doble? 

A.  Claim  3  defines — I  might  as  well  read  it ;  it  is 
very  short. 

'^A  scratcher  as  in  claim  1  in  which  radial  studs 
within  the  sleeve  provide  fastening  means  for  the 
wire  whiskers." 

Q.    And  you  have  Exhibit  A  before  you  ? 

A.     No,  sir,  I  do  not. 

Q.     Will  you  get  it,  please,  before  you,  Exhibit  A  ? 
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I  place  before  you  Exhibits  A  and  A-1,  and  can  you 
point  out  from  these  exhibits  what  is  defined  there  as 
radial  studs?  [3583] 

A.  The  radial  studs  referred  to  in  claim  3  of  De- 
fendants' Exhibit  K  are  the  same  in  structure  and 
mode  of  operation  as  the  radial  studs  which  appear 
in  the  illustration  in  the  upper  right-hand  corner  of 
Defendants'  Exhibit  A,  and  likewise  in  the  illustra- 
tion, Defendants'  Exhibit  A-1.  They  are  the  studs 
about  which  the  anchored  ends  of  the  wires  are  fast- 
ened to  retain  the  whiskers  in  the  scratcher  struc- 
ture. 

Q.  I  hand  you  Exhibit  CI  for  identification  and 
ask  you  to  point  out  from  that  exhibit  what  the 
radial  studs  are. 

A.  The  radial  studs  are  the  series  of  studs  which 
extend  inwardly  from  the  scratcher  body,  about 
which  the  scratcher  wires  or  whiskers  are  coiled  and 
fastened  by  the  head  of  the  radial  studs,  and  the 
opposite  end  of  the  radial  stud  projects  through  the 
body  portion  of  the  scratcher  and  is  riveted  over  to 
fasten  the  radial  stud  securely  within  the  body  mem- 
ber. The  radial  studs  project  through  into  the  inte- 
rior of  the  scratcher  body  and  about  which  the  loops 
of  the  coils,  that  is,  the  coils  of  the  scratcher  wires, 
are  wrapped  and  firmly  held  in  position  on  the 
scratcher  body. 

Q.  Now,  Mr.  Doble,  will  you  refer  to  claim  6  of 
this  application.  Exhibit  K,  and  tell  me  what  struc- 
ture that  claim  defines? 

A.     Claim  4  reads : 

'^A  scratcher  as  in  claim  1  in  which  a  circumfer- 
ential row  of  studs  within  the  sleeve  [3584]  posi- 
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tioned  intermediate  parallel  rows  of  holes  through 
which  the  whiskers  project  provide  fastening  means 
for  the  wire  whiskers." 

The  claim  has  been  corrected  in  some  respects.  It 
is  difficult  to  read  those  corrections  here  as  they  do 
not  appear. 

Q.  I  just  wanted  it  as  originally  filed,  without 
the  corrections,  Mr.  Doble. 

A.     I  read  it  as  originally  filed. 

Q.  Oh,  I  see.  Now  referring  to  Exhibits  A  and 
A-1  can  you  tell  me  what  that  defines  as  sho\^Ti  by 
these  exhibits?  A.    Yes,  sir. 

Q.     What  does  it  define? 

A.  It  defines  a  row  or  a  circumferential  row  of 
studs  within  the  sleeve,  that  is,  the  scratcher  body. 
We  have  the  row  of  studs  inside,  positioned  inter- 
mediate parallel  rows  of  holes.  The  studs,  as  I  have 
pointed  out,  within  the  scratcher  body  are  positioned 
between  two  series  of  holes  which  are  pierced 
through  the  scratcher  body  adjacent  the  upper  and 
lower  faces  of  the  scratcher  body. 

Q.  Does  that  definition  read  precisely  upon  the 
structure  as  illustrated  in  Exhibits  A  and  A-1  ? 

A.  Yes,  sir ;  it  does.  It  is  identical.  You  have  the 
row  of  circumferential  studs  positioned  between  the 
two  row^s  of  holes  which  are  pierced  through  the 
body  portion  of  the  scratcher.  [3585] 

Q.  Now,  claim  5,  what  does  it  add  to  that  defini- 
tion, if  anything,  Mr.  Doble  ? 

A.     Claim  5  reads : 

^^A  scratcher  as  in  claim  1  in  which  a  circumfer- 
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ential  row  of  studs  within  the  sleeve  positioned  in- 
termediate parallel  rows  of  holes  provide  fastening 
means  for  the  wire  whiskers,  a  single  whisker  pass- 
ing through  adjacent  holes  in  each  row  and  a  pair 
of  whiskers  attached  to  each  stud.'' 

That  adds  to  the  previous  claim  that  each  stud  is 
employed  to  fasten  the  end  of  two  of  the  whisker 
wires,  that  is,  under  the  head  of  each  of  those  studs 
there  is  wrapped  the  fastened  end  of  each  of  the  wire 
whiskers,  and  the  wire  whiskers  in  turn  project  out- 
wardly and  then  through  the  appropriate  openings 
in  the  bore  provided  in  the  scratcher  body. 

Q.  And  is  that  definition  true  of  Exhibits  A  and 
A-1,  Mr.  Doble? 

A.  Yes,  sir ;  in  exactly  the  same  way  we  find  the 
series  of  studs,  the  series  of  holes  above  and  below 
the  studs.  In  each  case  each  stud  is  employed  to 
fasten  two  of  the  scratcher  wires  or  whiskers  to  the 
body  portion  of  the  scratcher  body.  As  shown  in  De- 
fendants' Exhibits  A  and  A-1  each  stud  fastens  two 
of  the  whiskers  to  the  body  portion. 

Q.  In  the  respects  pointed  out,  Mr.  Doble,  is 
there  [3586]  anything  disclosed  in  this  or  defined  by 
the  claims  of  the  627,013  application  which  was  filed 
in  the  Patent  Office  on  November  6,  1945,  that  was 
not  found  in  the  advertisement  in  Exhibit  A  % 

A.  No,  there  is  nothing  found  in  Exhibit  K 
which  is  not  likewise  found  in  the  same  manner  and 
operating  in  the  same  way  in  Defendants'  Exhibits 
A  and  A-1. 
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Q.  There  was  matter  added  to  the  application 
serial  No.  627,013,  Exhibit  K,  which  was  not  found 
in  the  Exhibit  1,  388,891  application.  What  was  that 
added  matter,  Mr.  Doble? 

*       -x-       * 

Q.  (By  Mr.  L.  E.  Lyon)  :  Point  out  to  the  court 
what  the  added  matter  was  so  it  will  be  evident. 

A.  Did  you  refer  to  Exhibit  1,  Mr.  Lyon,  the 
application  388,891  ? 

Q.     Yes,  I  did,  Mr.  Doble. 

A.  Well,  there  is  added  matter  to  Plaintiff's  Ex- 
hibit 1,  [3587]  which  is,  namely,  the  positioning  of 
the  wires,  that  is,  the  free  ends  or  the  extended  ends 
of  the  wires,  at  an  angle  different  from  the  tangent. 
They  extend  outwardly,  you  might  say,  radially. 

Q.  I  think  you  got  it  the  wrong  way.  I  said  what 
was  added  to  388,891  by  627,013.  You  are  going  back- 
wards. 

A.  Yes.  The  tangential  relation  of  the  wires,  and 
also  the  inside  stud  mounting  which  we  have  re- 
ferred to  as  the  row  of  studs  or  rivets  extending 
around  the  inside  of  the  scratcher  body  to  which  the 
ends  of  two  of  the  scratcher  wires  are  fastened  so  as 
to  permanently  mount  the  scratcher  wires  to  the 
scratcher  body. 

Q.  As  I  understand  your  testimony  as  to  that 
matter,  it  was  all  common  to  the  advertisement  of 
July  7,  1941,  Exhibit  A,  is  that  correct? 

A.     Yes,  sir ;  that  is  correct. 
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Q.  Now  if  you  will  return  to  Figures  4,  5,  and  6 
of  the  627,013  application? 

Mr.  Scofield:     Exhibit  K? 

Mr.  L.  E.  Lyon :     Exhibit  K. 

You  will  find,  will  you  not,  a  different  form  of 
coiled  spring? 

A.  Yes,  sir.  That  is  on  page  15  of  the  drawings 
there  is  a  different  type  of  coil. 

Q.    What  type  of  coil  is  that  ?  [3588] 

A.  That  is  the  type  of  coil  referred  to  here  as  a 
conical  coil. 

Q.  How  is  that  conical  coil  illustrated  by,  or  is  it 
illustrated  by  Exhibit  EK,  Mr.  Doble? 

A.     Yes,  sir. 

Q.  How  many  turns  is  there  on  the  conical  coil 
as  shown  in  the  drawings.  Figures  4,  5,  and  6  ? 

A.  There  appear  to  be  four  in  Figure  6 ;  I  guess 
it  may  be  also  four  in  Figure  4 ;  but  in  Figure  5  you 
cannot  determine  how  many  coils  there  are. 

Q.  How  many  are  there  in  this  physical  model 
that  was  presented  to  you? 

A.     In  Exhibit  EK  there  are  four  coils. 

Q.  I  place  before  you  Exhibit  CV-1  and  ask  you, 
within  the  definition  of  a  conical  coil,  if  that  struc- 
ture show^s  a  wire  with  a  conical  coil  in  it,  Mr. 
Doble  ?  A.    Yes,  sir ;  it  does. 

Q.  How  many  turns  are  there  in  that  conical 
coil? 

A.  There  appear  to  be  two,  probably  two  and 
one-half. 

The  Court :     What  is  the  last  exhibit  ? 
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The  Witness:  CV-1,  your  Honor;  that  is  ^^V" 
like  in  ^^ value."  [3589] 

4e-      *      * 

Q.  (By  Mr.  L.  E.  Lyon)  :  Mr.  Doble,  I  place 
before  you  Exhibit  EF  and  ask  you  what  kind  of 
spring  coils  there  are  in  that  exliibit. 

A.  The  spring  coils  in  Defendants'  Exhibit  EF 
are  conical  coils. 

Q.  At  approximately  what  angle  do  the  wire 
fingers  or  abrading  wires  extend  from  the  collar  or 
from  a  position  adjacent  the  collar,  Mr.  Doble? 

A.     Approximately  tangent. 

Q.  How  does  that  model,  Exhibit  EF,  correspond 
with  the  disclosure  of  Figure  5  of  the  627,013  appli- 
cation ? 

A.  In  the  respects  we  have  mentioned,  they  are 
substantially  the  same,  that  is,  Figure  5  discloses 
conical  coils.  Figures  5  and  6  taken  together,  and 
the  free  ends  of  the  wires  are  substantially  tangent 
to  the  collar  or  body  portion  of  the  scratcher. 

Q.  Now,  Mr.  Doble,  I  will  ask  you  to  refer  to 
Exhibit  69,  that  is  the  file  wrapper  of  the  55,619 
application,  and  particularly  to  the  pages  on  the  bot- 
tom of  the  photostats  which  are  numbered  appar- 
ently in  pencil  76  and  77 A.    Yes,  sir. 

Q. and  I  want  you  to  read  the  definition 

made  by  Claim  23  as  it  appears  on  page  76,  and  com- 
pare that  definition  with  the  structure,  Exhibit  I,  as 
the  same  as  shown  in  Jones  and  Berdine — I  mean 
Figure  26  of  Exhibit  X,  as  that  [3590]  structure  is 
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illustrated  by  Exhibit  IIII,  which  I  place  before 

you. 

A.     Which  claim  did  you  refer  to,  Mr.  Lyon? 

Q.     23. 

*  *  4f 

A.  Reading  Claim  23,  which  appears  on  page  76 
of  Plainti's  Exhibit  69: 

^^In  combination  with  a  well  casing,  a  support 
rotatably  mounted  on  the  exterior  of  said  casing, 
stiff  wire  whiskers  each  flexibly  attached  at  [3591] 
one  end  to  said  support  and  each  projecting  from  a 
point  on  the  periphery  of  the  support  at  an  angular 
inclination  having  sidewise  direction  with  respect 
to  the  radius  of  the  support  drawn  to  said  projection 
point  of  the  particular  whisker,  and  all  in  substan- 
tially the  same  angular  relation  with  the  support." 

I  find  in  Defendants'  Exhibits  IIII  and  CP  the 
first  part  of  the — that  is  the  title,  really,  or  the  en- 
vironment of  the  invention,  "in  combination  with  a 
well  casing."  Exhibit  CF  is  a  replica  of  a  well 
casing. 

The  next  phase  of  the  claim  or  element  of  the 
claim  calls  for  ^^a  support  rotatably  mounted  on  the 
exterior  of  said  casing."  The  support  in  this  case — 
and  in  this  case  I  am  referring  to  Defendants'  Ex- 
hibit IIII — is  the  body  portion  of  the  scratcher 
element. 

Q.  (By  Mr.  L.  E.  Lyon :  That  is  what  we  have 
referred  to  as  the  collar  of  the  scratcher? 

A.    As  the  collar  or  sleeve  of  the  scratcher,  and 
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that  collar  or  sleeve  of  the  scratcher  is  rotatably 

mounted  on  the  well  casing. 

Q.     Proceed. 

A.  The  next  element  specifies,  ^' stiff  wire  whisk- 
ers each  flexibly  attached  at  one  end  to  said  sup- 
port." The  stiff  wire  whiskers  I  am  pointing  to  and 
are  designated  H-1  and  H-2  on  Defendants'  Exhibit 
IIII,  that  is,  at  least  two  [3592]  of  the  wires  are  so 
indicated. 

There  are  a  plurality  of  30  wires  in  this  particular 
embodiment  of  the  scratcher  as  shown  in  the  Jones 
and  Berdine  report,  that  is  Figure  26  of  that  report 
which  is  Defendants'  Exhibit  X. 

Q.     Proceed. 

A.  ^^*  ^  *  and  each" — that  is  now  referring  to 
these  wire  whiskers — ''each  projecting  from  a  point 
on  the  periphery  of  the  support  at  an  angular  in- 
clination having  sidewise  direction  with  respect  to 
the  radius  of  the  support" — as  we  can  see  by  view- 
ing the  wires  of  Defendants '  Exhibit  IIII,  the  effec- 
tive angle  of  inclination  is  sidewise  with  relation  to 
a  true  radius  to  the  center  of  the  scratcher  body. 

Q.     Proceed. 

A.  "*  ^  *  with  respect  to  the  radius  of  the  sup- 
port drawn  to  said  projection  point  of  the  particular 
whisker,  and  all  in  substantially  the  same  angular 
relation  with  the  support." 

As  we  note  by  viewing  Defendants'  Exhibit  III, 
all  of  the  wire  whiskers  are,  substantially  all  have 
substantially  the  same  angular  relation  to  the  body 
l)ortion  of  the  scratcher. 
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Q.  Now,  Mr.  Doble,  this  application,  Exhibit  K, 
gives  you  a  determination  of  when  a  scratcher  ro- 
tates, is  that  correct  ?  [3593] 

A.     I  don't  believe  I  understand  your  question. 

Q.  Well,  the  application.  Exhibit  69,  in  the 
specification  tells  you  how  to  determine  that  a 
scratcher  is  rotated,  does  it  not?  A.     Yes,  sir. 

Q.  Do  you  precisely  follow  that  method  in  deter- 
mining when  a  scratcher  like  Exhibit  IIII  is  ro- 
tated? 

A.  Yes,  sir,  with  the  additional  precaution,  so 
that  the  human  element  would  be  eliminated,  from 
any  attempt  to  rotate  the  scratcher. 

Q.     That  is,  you  use  a  square  shaft  ? 

A.    Yes. 

Q.  To  be  absolutely  certain  that  nothing  could 
happen  to  influence  the  rotation,  is  that  it  ? 

A.    Yes,  sir. 

Q.  And  that  is  the  only  reason  you  used  a  square 
shaft  ?  A.    Yes,  sir. 

Q.  Now,  will  you  take  Claim  24  of  this  applica- 
tion Exhibit  69,  as  it  appears  on  page  76  of  Exhibit 
69,  and  read  that  and  make  the  same  comparison  ? 

A.     Reading  Claim  24  as  follows : 

^^In  well  cleaning  equipment,  a  casing  recipro- 
cable  in  the  bore  of  a  well,  a  support  rotatably 
mounted  on  the  exterior  of  said  casing,  stiff  [3594] 
wire  whiskers  each  flexibly  attached  at  one  end  to 
said  support,  and  each  projecting  from  a  point  on 
the  periphery  of  the  support  at  an  angular  inclina- 
tion having  sidewise  direction  with  respect  to  the 
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radius  of  the  support  drawn  to  said  projection  point 
of  the  particular  whisker  and  all  in  substantially  the 
same  angular  relation  with  the  support,  the  free 
ends  of  said  whiskers  being  of  a  length  to  friction- 
ally  contact  the  well  wall  and  abrade  its  surface 
upon  reciprocation  of  the  casing,  said  whiskers  up- 
wardly inclined  on  the  downstroke  and  downwardly 
inclined  on  the  upstroke  of  the  casing  and  upon  re- 
versal of  the  casing  travel  adapted  to  fulcrum  both 
at  their  points  of  contact  with  the  well  w^all,  and 
substantially  at  their  points  of  attachment  with  the 
support  whereby  vertical  movement  of  the  casing 
after  each  reversal  rotates  the  support  on  the  casing, 
thereby  relieving  bending  stress  on  the  whiskers  and 
shifting  the  whiskers  circumferentially  upon  the 
well  bore  to  contact  and  abrade  a  different  area 
upon  each  casing  reciprocation." 

Applying  the  claim  to  Defendants'  Exhibits  IIII 
and  CF,  we  find  we  have  here,  and  I  am  holding 
in  my  hand,  a  simulated  well  cleaning  equipment, 
the  well  cleaning  equipment  is  represented  by  the 
scratcher.  Defendants'  Exhibit  IIII;  [3595]  ^'a 
casing  reciprocable  in  the  bore  of  a  well";  I  am 
holding  in  my  hand  the  casing,  a  simulation  of  a 
casing  which  could  be  or  would  be  reciprocable  in 
the  bore  of  a  well,  and  that  designated  as  Defend- 
ants' Exhibit  CF. 

'^A  support  rotatably  moimted  on  the  exterior  of 
said  casing."  The  support  is  the  body  portion,  the 
sleeve,  the  collar,  or  whatever  we  choose  to  call  it, 
of  the  scratcher  element,  and,  as  I  am  demonstrat- 
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ing,    I   can   freely   rotate   the    scratcher    collar   or 
support   or  sleeve   on   the   simulated  well   casing, 
Defendants'  Exhibit  CF. 

^^  Stiff  wire  whiskers  each  flexibly  attached  at 
one  end  to  said  support."  We  will  observe  that 
there  are  a  number  of  stiff  wire  whiskers,  30  of 
them,  in  fact,  each  flexibly  attached  by  means  of  the 
torsion  spring  which  was  explained  by  Mr.  Wright 
in  his  testimony,  each  of  the  wire  fingers  is  flexibly 
attached  to  the  wire  support,  at  one  end  attached  to 
the — ^^ attached  at  one  end  to  said  support,"  and 
the  one  end  of  the  stiff  wire  whisker  is  attached  to 
the  support  by  the  outturned  end  which  passes 
through  one  of  the  clips  on  the  body  portion. 

It  further  defines  that  each  of  these  stiff  wire 
whiskers  is  to  have  an  angular  inclination,  having 
sidewise  direction  with  respect  to  the  radius  of  the 
support.  As  I  have  already  testified  before,  if  we 
assume  a  line  which  passes  through  the  center  of 
the  tubing,  it  is  clear  to  [3596]  observe  that  each  of 
the  stiff  wire  whiskers  has  a  sidewise  inclination  with 
relation  to  the  body  portion  of  the  scratcher  collar, 
or  the  support  as  it  is  defined  in  the  claim. 

And  all  of  the  whiskers  are  inclined  in  the  same 
direction  with  relation  to  the  supporting  body. 

Q.  I  suggest  that  you  take  a  piece  of  paper,  Mr. 
Doble,  and  lay  it  down  on  where  you  are  reading, 
so  you  do  not  lose  your  place. 

A.  The  next,  ^Hhe  free  ends  of  said  whiskers 
being  of  a  length  to  f  rictionally  contact  the  well  wall 
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and  abrade  its  surface  upon  reciprocation  of  the 
casing."  We  have  pointed  out  at  various  times  in  the 
testimony  so  far,  and  the  cylinders  I  have  prepared 
demonstrate,  the  manner  in  which  the  stiff  wire 
whiskers  engage  the  surface  of  the  well  bore  and 
during  that  engagement  remove  the  mud  from  the 
well  bore. 

^'Said  whiskers  upwardly  inclined  on  the  down- 
stroke" — when  the  casing  is  being  run  into  the  well, 
because  the  lengths  of  the  wires  extend  out  beyond 
the  diameter  of  the  well  bore,  and  they  are  pushed 
upwardly  as  I  am  doing  with  my  finger  on  one  of  the 
whiskers,  I  am  pushing  it  upwardly. 

Q.     Upwardly  on  what? 

A.     Upwardly  on  one  of  the  stiff  wire  fingers. 

Q.     Of  what  exhibit?  [3597] 

A.  Of  Exhibit  IIII,  until  the  end  of  the  wire 
will  ride  on  the  inner  surface  of  the  well  bore  and 
be  of  substantially  the  same  diameter  as  it  passes 
down  the  surface  of  the  well.  Of  course  I  have 
demonstrated  one,  but  the  same  thing  would  result 
with  all  of  the  stiff  wire  fingers,  they  would  all  bend 
upwardly  during  the  downstroke  of  the  casing  as 
it  is  run  into  the  well. 

Then  it  defines  that  the  wire  whiskers  will  be 
inclinded  downwardly  as  the  casing  is  reciprocated 
upwardly  during  a  cleaning  operation,  so  as  to  bring 
the  free  ends  of  the  wires  into  register  with  the  bore 
diameter  so  as  to  clean  the  surface. 

''And  upon  reversal  of  the  casing  travel  adapted 
to  fulcrum  both  at  their  points  of  contact  with  the 


Kenneth  A.  Wright,  etc.  3055 

(Testimony  of  William  A.  Doble.) 
well  wall  and  substantially  at  their  points  of  attach- 
ment with  the  support  whereby  vertical  movement 
of  the  casing  after  each  reversal  rotates  the  support 
on  the  casing,  *  *  *"  if  we  assume  that  the  scratcher 
is  being  run  into  the  well  along  with  the  lowering 
of  the  casing  or  running  of  the  casing  into  the 
well 

Q.  We  do  not  have  to  assume  that.  That  is  what 
is  done,  isn't  it? 

A.  That  is  what  is  done,  and  we  reach  the  bottom 
of  the  stroke.  The  casing  is  then  moved  upwardly 
to  reciprocate  the  scratchers.  The  first  upward 
moving  of  that  casing  does  [3598]  not  cause  a  cor- 
responding movement  of  the  scratcher.  The  wires 
are  in  firm  engagement  during  that  period  with 
the  wall  of  the  well  bore  and  lock  the  support  or 
scratcher  against  the  vertical  movement  until  the 
lower  stop  collar,  which  is  on  Defendants'  Exhibit 
CF,  engages  the  bottom-edge  surface  of  the  sup- 
port of  this  scratcher  and  causes  upward  movement 
of  the  scratcher  in  the  well,  at  which  time  the 
wires  which  are  inclined  upwardly  will  be  forced 
into  greater  contact  with  the  well  bore  and  as  a 
result  will  pivot  or  fulcrum  about  the  point  as  the 
scratcher  is  being  moved  upwardly. 

As  we  will  remember,  on  the  downward  stroke  or 
on  the  upward  stroke,  the  bristles,  all  the  wires 
had  to  be  moved  upwardly  or  downwardly  to  bring 
them  in  register  with  the  well-bore  diameter.  So 
that  if  they  are  allowed  to  stand  out  straight  as 
the)    are  in  Defendants'  Exhibit  HIT,  the  wires 
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would  be  longer  than  the  diameter  of  the  well  bore, 
that  is,  the  diameter  across  the  wires  would  be 
greater  than  the  diameter  of  the  well  bore,  and  the 
wires  would  have  to  be  bent  inwardly,  or  the  ends 
of  the  wires  would  have  to  pierce  the  wall  of  the 
well  bore. 

In  passing  through  that  reversal,  the  wires, 
instead  of  piercing  the  well  bore,  caused  rotation  of 
the  scratcher  to  accommodate  the  difference  in  the 
length.  [3599]  And  then  after — that  is,  that 
swinging  or  pivoting  of  the  wire  will  take  place 
from  its  upper  position  during  the  downstroke 
until  it  reaches  its  neutral  position,  which  will 
be  horizontal  as  I  am  now  holding  Defendants' 
Exhibit  IIII.  Thereafter  the  finger  is  freed  and 
will  find  a  new  path  or  hunt  to  a  new  path  and 
travel  up  a  new  path  during  its  reciprocation  in 
the  well  bore.  In  that  way,  on  each  reciprocation 
the  fingers  hunt,  the  collar  or  support  is  rotated, 
the  fingers  hunt  a  new  location  and  scratch  a  new 
area  of  well  bore  surface.  And  that  is  what  is 
meant  by  that  poi*tion  of  the  claim  which  I  have 
just  read. 

And  reading  further : 

*^  Thereby  relieving  bending  stress  on  the  whiskers 
and  projecting  the  whiskers  circumferentially  upon 
the  well  bore  to  contact  and  abrade  a  different  area 
upon  each  casing  reciprocation." 

In  the  manner  as  I  have  pointed  out. 

Q.  Mr.  Doble,  will  you  take  claim  31  now  and 
make  the  same  comparison? 
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A.  Reading  from  claim  31,  which  appears  on 
page  77  of  Plaintiff's  Exhibit  69,  I  will  read  claim 
31  as  follows: 

^^A  well  bore  cleaning  scratcher  adapted  to  be 
rotatably  mounted  on  a  well  casing  comprising  an 
annular  support,  stiff  wire  whiskers,  each  flexibly 
attached  at  one  end  to  said  support  and  each  [3600] 
projecting  from  a  point  on  the  periphery  of  the  sup- 
port at  an  angular  inclination  having  sidewise  direc- 
tion with  respect  to  the  radius  drawn  to  said  projec- 
tion point  of  the  particular  whisker  and  all  of  said 
whiskers  projecting  in  substantially  the  same  angu- 
lar relation  from  said  support." 

That  is  the  end  of  the  claim  and  now  I  will 
apply  claim  31  to  defendants'  Exhibits  IIII  and  CF. 
^^A  well  bore  clearing  scratcher  adapted  to  be  ro- 
tatably mounted  on  a  well  casing  comprising" 

I  have  pointed  out  before  the  well  bore  cleaning 
scratcher  as  including  Defendants'  Exhibit  CF.  And, 
as  I  pointed  out  before,  the  scratcher  is  adaptable 
to  be  and  is  rotatably  mounted  upon  the  well  casing. 
The  well  casing  is  Defendants'  Exhibit  CF.  And,  as 
I  swing  the  scratcher  around  it  is  freely  rotatably 
mounted  on  the  well  bore  casing. 

The  cleaning  scrtacher  is  to  comprise  an  annular 
support.  The  annular  support  is  the  body  portion  of 
the  scratcher  element. 

''Stiff  wire  whiskers" — as  I  pointed  out  before, 
there  are  30  stiff  wire  whiskers  mounted  on  the 
support.  Each  wire  whisker  is  flexibly  attached  at 
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one  end  to  said  support.  As  I  pointed  out  before, 

each  of  the  wire  whiskers  is  flexibly  attached  to  the 

support. 

*'And  each,"  that  is  referring  to  ^^each  wire 
whisker  [3601]  projecting  from  a  point  on  the 
periphery  of  the  support  at  an  angular  inclination 
having  sidewise  direction.^' 

As  I  pointed  out  before,  each  of  the  wires  extends 
from  a  point  on  the  body  portion  or  support  for  the 
scratcher  and  has  a  sidewise  inclination.  That  side- 
wise  inclination  is  with  respect  to  the  radius  drawn 
to  said  projection  point  of  the  particular  whisker. 

^^And  all  of  said  whiskers  projecting  in  sub- 
stantially the  same  angular  relation  from  said 
support." 

As  I  pointed  out  before,  all  of  the  wire  whiskers 
have  the  same  bend  and  extend  from  the  support  in 
the  same  direction.  [3602] 

*     *     * 

Q.  (By  Mr.  L.  E.  Lyon) :  Mr.  Doble,  is  it  pos- 
sible to  see  whether  or  not  a  scratcher  rotates  on  a 
casing  during  the  operation  of  placing  cement  in  a 
well  bore  cementing  operation?  A.     No,   sir. 

Q.  Is  it  common  in  the  mechanical  arts  to  simu- 
late an  operation  to  determine  what  is  happening 
under  such  conditions  when  they  cannot  be  observed 
optically  ? 

A.     Yes,  sir;  it  is.  That  is  common  practice. 

Q.  Is  the  test  just  suggested  in  the  Hall  applica- 
tion Serial  No.  55,619,  Exhibit  69,  and  in  the  Hall 
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application,  Exhibit  K,  Serial  No.  627,013,  a  fair 
test  to   determine   such   an   operation   of  rotation 
when  it  is  not  observable  optically? 

A.  Yes,  I  Avoiild  say  so.  That  would  be  a  rough 
test.  [3603]  A  better  test  would  be  those  which  we 
made,  which  eliminate  the  human  element  which 
might  influence  rotation.  Basically,  they  are  the 
same. 

Q.  Mr.  Doble,  you  have  made  a  comparison  of 
claims  23,  24,  and  31  with  the  structure  of  figure 
26  of  the  Jones  and  Berdine  report.  I  would  ask  you 
to  state  whether  or  not  the  comparison  which  you 
made  with  the  Jones  and  Berdine  Figure  26  struc- 
ture applies  equally  to  the  structure  of  the  wall-clean- 
ing guide  of  Exhibit  104? 

A.     Yes,  sir;  it  does. 

Q.  Mr.  Doble,  the  claims  23,  24,  and  31  each  call 
for  sidewise  direction.  Is  it  possible  from  those 
claims,  any  one  of  them,  to  determine  what  the 
degree  of  sidewise  direction  is  that  is  specified  in 
those  claims? 

A.  No,  sir.  There  is  no  definition  of  the  amount 
nor  extent  of  sidewise  inclination. 

Q.  If  we  refer  to  specification  of  the  55,619  ap- 
plication. Exhibit  No.  69,  is  there  any  definition  of 
''sidewise  inclination"  given  in  that  application 
other  than  "a  true  tangent"? 

A.  You  are  referring  to  Plaintiff's  Exhibit  69, 
Mr.  Lyon? 

Q.     69.  My  question  is  this:  If  we  take  "side- 
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wise  direction"  as  used  in  Plaintiff's  Claims  23,  24, 
and  31  and  seek  to  determine  what  that  sidewise 
direction  is  from  the  [3604]  specification  in  that 
application  in  which  they  appear,  is  there  any 
definition  or  key  given  other  than  tangential? 

A.  No,  sir ;  that  is  the  only  teaching  in  the  patent 
as  to  the  angular  relation  of  the  wires  with  respect 
to  the  body  portion  of  the  scratcher. 

Q.  Now,  Mr.  Doble,  would  sidewise  inclination 
(or  sidewise  direction)  include,  as  it  is  used  in 
claims  23,  24,  and  31,  any  angular  inclination  of  the 
entire  90  degrees  between  a  true  tangent  and  a  true 
radial  extent  of  the  wires  ? 

Mr.  Scofield:  Would  you  read  that  question, 
please  ? 

(First  portion  of  question  read  by  the  re- 
porter.) 

Mr.  L.  E.  Lyon :  And  include  *^or  sidewise  direc- 
tion." Put  them  both  in. 

(Question  read  by  the  reporter  as  amended.) 

A.     Yes,  sir ;  that  is  correct. 

•X-         *         * 

Q.  (By  Mr.  L.  E.  Lyon) :  Mr.  Doble,  as  a 
mechanical  engineer  and  viewing  the  Jones  and 
Berdine  report  as  a  [3605]  publication,  is  it  or  is  it 
not  obvious  as  to  how  the  scratchers  of  Figure  26 
were  mounted  upon  the  pipe  or  casing? 

A.     It  is  obvious  to  me  that  the  scratchers  are 
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mounted  on  the  casing  between  two  stop  lugs  and 

is  free  to  reciprocate  between  those  stop  lugs. 

Q.  And  being  free  to  reciprocate  between  those 
stop  lugs,  is  it  also  obvious  as  to  any  other  operation 
that  takes  place? 

A.  Yes,  it  will  be  free  to  rotate.  There  is  no 
teaching  in  the  Jones  and  Berdine  report  that  the 
scratcher  body  is  prevented  from  rotation;  and 
being  free  to  reciprocate,  it  would  be  free  to  rotate 
unless  special  provision  was  made  to  prevent  rota- 
tion, which  the  Jones  report  does  not  teach. 

Q.  Mr.  Doble,  you  are  familiar  with  mechanical 
operations;  in  fact,  have  operated  and  have  now  a 
machine  shop  of  your  own,  have  you  not? 

A.    Yes,  sir. 

Q.  Is  it  correct  to  say  that  one  of  the  most  diffi- 
cult of  machine  operations  is  to  prevent  a  rotation 
between  a  structure  like  that  shown  in  figure  26  of 
the  Jones  and  Berdine  publication? 

A.  You  mean  while  it  is  being  operated  in  a 
well? 

Q.    Yes. 

A.  I  think  if  you  tried  to  keep  it  from  rotating 
you  [3606]  might  have  difficulty  unless  you  provided 
a  special  means  that  would  rotate. 

Q.  Is  it  or  is  it  not  obvious  to  you  that  if  it 
was  held  so  that  it  did  not  rotate,  that  such  means 
would  have  to  be  and  would  be  specifically  defined  by 
the  author? 

A.     Yes,   that  is  what   I  would   expect. 


3062  Jesse  E,  Hall,  etc.,  vs. 

(Testimony  of  William  A.  Doble.) 

Q.  Isn't  that  true  of  most  mechanical  publica- 
tions that  3^ou  have  read  ? 

A.  Yes,  that  would  be  one  of  the  controlling 
features  in  its  operation. 

The  Covirt:     In  your  opinion 

The  Witness :     In  my  opinion,  yes. 

The  Court:     would  it  state  the  operation  to 

be  held  rigid? 

The  Witness:  Yes,  your  Honor,  and  perform 
the  operation  just  as  well.  Now,  I  would  say,  for 
example,  let  us  take  Defendants'  Exhibit  IIII 
mounted  on  Defendants'  Exhibit  FFPF.  If  we 
should  weld  the  support  or  body  portion  of  the 
scratchers  to  the  simulated  casing  and  lowered  the 
casing  or  ran  the  casing  into  the  well  to  the  area  you 
wished  to  clean,  and  then  reciprocated  the  casing 
up  and  down  through  the  area  to  be  cleaned,  the 
wires  would  on  each  stroke  remove  mud  cake.  It 
would  be  advantageous  to  rotate  the  entire  casing 
a  little  bit  for  each  rotation  so  that  the  fingers 
would  hunt  out  a  new  path  and  scribe  the  scratch 
of  [3607]  fresh  mud  off  of  the  surface  of  the  wall. 

The  Court :  As  I  understand  it,  in  your  opinion, 
unless  the  scratcher  is  rigidly  mounted  on  the  casing 
it  will  rotate  ? 

The  Witness :     Yes,  your  Honor. 

The  Court:  There  are  only  two  ways,  then,  to 
control  the  rotation;  and  one  is  to  make  it  rigid  and 
the  other  is  to  provide  means  to  permit  a  certain 
mode  of  operation? 

The  Witness:    Yes,  that  is  true,  your  Honor.   In 
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the  plaintiff's  construction  in  their  advertising  they 
say  in  certain  cases  to  weld  the  scratcher  to  the 
casing,  and  in  that  case,  actually,  you  would  rotate 
as  well  as  reciprocate.  And  there  are  on  the  market 
today,  as  we  have  the  exhibits  here  of  the  purely 
rotating  type  of  scratchers.  They  are  mounted  on 
the  casing.  They  do  not  rely  on  reciprocation. 
They  are  welded  to  the  side  of  the  casing,  strips 
are  welded  to  the  side  of  the  casing  which  have  the 
spring  fingers  mounted  on  them.  There  may  be 
three  of  them  around  the  circle  of  the  casing,  and 
that  casing  is  rotated.  And  the  advantage  claimed 
by  that  is  that  once  they  lowered  the  casing  to  the 
position,  when  they  want  to  cement  it,  then  they 
do  not  have  to  move  the  casing  from  that  said 
position.  Merely  by  rotating  them  they  can  clean 
the  surface  of  the  well  bore,  preparing  that  surface 
there  for  cementing  or  for  production. 

The  Court:  The  springs  will  force  the  scratcher 
up  and  [3608]  down. 

The  Witness:  No.  The  springs,  they  do  not 
move  up  and  down.  They  just  go  down  a  circular 
path,  but  there  are  a  sufficient  number  of  them  and 
they  are  mounted  in  staggered  relation  about  the 
periphery  of  the  casing  so  the  free  ends  of  the  wires 
cover  the  entire  surface  of  the  well  bore. 

The  Court:    Probably  cover  the  surface? 

The  Witness :     Yes,  your  Honor. 

The  Court:  There  are  probably  several  ways  of 
doing  that? 

The  Witness:    Yes,  your  Honor. 
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Q.  (By  Mr.  L.  E.  Lyon) :  That  is,  the  scratch- 
ers  you  have  reference  to,  Mr.  Doble,  are  exempli- 
fied by  BU,  which  is  the  B  &  W  rotating  scratcher, 
and  the  Exhibit  DT,  which  is  the  Halliburton  Oil 
Well  Cementing  Rotation  Scratcher,  is  it  not? 

A.  Yes,  sir;  that  is  correct,  and  which  has  the 
fingers  mounted  so  the  ends  will  sort  of  hunt  around 
the  surface,  to  continue  to  scratch  that  surface  and 
clean  the  well  bore. 

Q.  Mr.  Doble,  there  has  been  some  statement 
here  with  reference  to  the  coiling  of  the  wires  in 
a  scratcher  of  this  type  of  Exhibit  CV-I  (1),  and 
I  will  hand  you  a  scratcher  wire  from  that. 

The  Court:     CV-1. 

Mr.  L.  E.  Lyon:  -1,  which  is  Exhibit  CV-2, 
and  if  [3609]  those  wires  of  such  a  scratcher  ele- 
ment are  to  come  out  from  the  collar  to  the  same 
diameter  or  the  same  radius,  is  it  possible  for  the 
structure  to  be  made,  as  those  wires  are  mounted 
in  the  collar,  with  the  wire  lengths  precisely  the 
same  from  the  collar  to  the  outer  end? 

A.     No,  sir. 

Q.     Why? 

A.  Because  there  are  several  factors.  First  of 
all,  we  want  the  over-all  diameter  of  the  scratcher 
to  be  of  a  certain  diameter.  Now,  if  one  of  the 
scratcher  wires  projects  from  the  surface  of  the 
scratcher  body  at  a  slightly  different  angle — and 
practically  all  of  the  scratcher  wires  are  at  a  slightly 
different  angle  than  the  others  due  to  the  manufac- 
ture— there  is  no  reason  for  them  to   be  precise 
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instruments  of  manufacture — therefore,  for  every 
change  in  angle  there  will  be  a  different  length  of 
wire  because  that  length  of  wire,  as  you  can  see, 
extends  up  now  above  the  wire  adjoining  it.  In 
order  to  make  the  circle  that  would  include  all  of 
the  wires,  the  wire  that  I  am  now  bending  would 
have  to  be  cut  off  and  as  soon  as  you  cut  that  wire 
off,  then  the  length  of  the  wire  projecting  from  the 
surface  of  the  body  would  naturally  be  shorter. 

And  then  there  is  another  factor.  The  coils  are 
made  so  that  on  the  machine  they  are  rough  manu- 
facture. Some  of  the  coils  extend  through  the  holes 
or  openings  in  the  collar  [3610]  sleeve  to  a  greater 
or  less  extent.  In  some  of  those  scratchers  that  is 
very  pronounced.  Here,  for  example,  is  one  where 
the  coil  of  the  scratcher  is  considerably  below  the 
surface,  and  shortly  from  that  there  is — well,  take 
here,  for  example,  the  top  of  the  coil  is  practically 
flush  with  the  surface  of  the  collar.  Those  tw^o  wires' 
lengths  would  have  to  be  different  in  order  that  the 
over-all  outer  diameter  would  be  the  same.  And 
that,  I  think,  you  will  find  in  comparing  these  wires, 
that  none  of  these  wires  are  the  same  length. 

Take,  for  example,  the  two  I  am  now  pointing 
to.  If  the  wires  are  the  same  length,  then  one  wire 
is  going  to  engage  in  the  wall  and  the  other  is  going 
to  miss  it.  So  in  order  for  the  wire  that  is  closest 
to  your  Honor  to  engage  the  wall  it  would  have  to 
be  made  longer  than  the  wire  which  I  now  have 
engaged  with  my  finger. 
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So  it  is  not  material.  I  don't  think  it  makes  any 
difference  whatsoever  as  to  the  length  of  the  wires, 
provided  that  the  over-all  diameter  is  the  diameter 
that  you  want  and  that  is  the  one  that  is  obtained, 
that  may  be  obtained  by  making  one  wire  longer 
than  the  other.  But  by  doing  so,  you  attain  the 
projection  having  these  wires  of  a  length  that  will 
properly  engage  the  surface  of  the  well  bore. 

Q.  Mr.  Doble,  these  holes  in  Exhibit  CV-1,  there 
are  two  rows,  an  upper  and  lower  row  the  way  I 
am  holding  it.  [3611]  Those  rows  are  in  what  is 
called  staggered  relation,  are  they  not  ? 

A.     Yes,  sir;  that  is  correct. 

Q.  And  that  staggered  relation  requires  in  order 
for  one  scratcher  wire  with  two  fingers  on  it,  that 
the  scratcher  wire  be  placed  in  an  inclined  relation 
inside  of  the  collar,  does  it  not"? 

A.     Yes,  sir;  that  is  correct. 

Q.  If  the  wires,  therefore,  come  out  to  the  same 
extent  in  the  same  direction  on  the  outside  of  the 
scratcher,  one  wire  must  make  with  the  connecting 
portion  of  that  wire  structure  an  obtuse  angle  while 
the  other  makes  an  acute  angle,  does  it  not? 

A.  Yes,  sir.  That  is  clear  on  Defendants'  Ex- 
hibit CV-2.  The  wires  are  of  somewhat  different 
length;  or,  if  they  are  the  same  length,  the  ends 
would  not  extend  out  the  same  distance  from  the 
sleeve  as  is  desired  to  have  both  of  the  ends  of  the 
wire  engage  the  wall  surface. 

The  Court:     It  is  the  same  problem  meclianically 
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that  the  manufacturer  of  a  broom  or  a  brush  would 

encounter,  isn't  it? 

The  Witness :     Yes,  sir.  Yes,  your  Honor. 

Q.  (By  Mr.  L.  E.  Lyon)  :  Now,  Mr.  Doble,  will 
you  describe  to  the  court  the  disclosure,  giving  us 
a  thumbnail  sketch  of  the  disclosure,  of  the  '317 
patent.  Exhibit  38,  [3612]  that  is  the  Wright  patent. 
Exhibit  38,  the  apparatus  patent,  and  describe  how, 
if  it  does,  that  patent  finds  its  counterpart  in  the 
different  exhibits  which  have  been  referred  to. 

Mr.  Scofield:  Now,  your  Honor,  I  don't  believe 
there  is  a  necessity  for  another  thumbnail  sketch 
of  the  '317  patent. 

Mr.  L.  E.  Lyon:  We  have  not  had  one  yet.  We 
have  had  it  of  the  method  patent. 

The  Court :    What  would  be  the  purpose  of  that  ? 

Mr.  L.  E.  Lyon:  The  purpose,  your  Honor,  is 
to  set  before  the  court  how  that  patent  finds  its 
counterpart  in  the  structures  of  the  plaintiff  and 
the  defendant  in  this  action.  And  that  was  the  ques- 
tion which  I  asked. 

Mr.  Scofield:  We  will  stipulate  that  it  covers 
the  104  wall-cleaning  guides,  if  that  is  any  help 
to  you. 

Mr.  L.  E.  Lyon:  I  will  accept  that  stipulation. 
That  will  shorten  it.  We  can  proceed  from  there 
to  eliminate  the  104  patent  structure.  [3613] 

*  -X-  Jf 

Q.  (By  Mr.  L.  E.  Lyon)  :  Mr.  Doble,  will  you 
take  the  Wright  patent.  Exhibit  38,  and  compare 
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that  disclosure  with  the  structures  of  the  Jones  and 
Berdine  scratchers,  the  Weatherford  scratcher  as 
shown  for  example  by  Exhibit  EJ,  I  believe  that 
is  the  one  on  the  end  here,  or  No.  40,  and  I  think 
the  witness  has  the  other  one  on  the  stand  there. 
That  is  the  one  I  want,  Exhibit  CV-1,  the  Multiflex 
scratcher  of  Exhibit  57 — and  I  will  put  Exhibit  57 
in  front  of  you — and  the  Nu-Coil  scratcher  Ex- 
hibit 72?  [3616] 

*       *       -x- 

Q.  (By  Mr.  L.  E.  Lyon)  :  Mr.  Doble,  you  have 
placed  before  you  certain  exhibits  w^hich  are  illus- 
trative of  the  different  forms  of  scratchers.  Will 
you  just  state  for  the  record  what  those  exhibits 
are? 

A.  Yes,  sir.  The  first  exhibit  is  the  scratcher,  in 
physical  form,  identified  as  Defendants'  Exhibit 
IIII,  which  is  mounted  upon  the  simulated  portion 
of  a  well  casing.  Defendants'  Exhibit  CF. 

The  next  exhibit  comprises  a  scratcher  identified 
as  Defendants'  Exhibit  EC,  which  is  mounted  upon 
a  section  of  well  casing  identified  as  Defendants' 
Exhibit  ED. 

The  next  exhibit  is  Defendants'  Exhibit  No.  CK. 

And  the  next  exhibit  is  Defendants'  Exhibit  EJ. 

And  the  next  exhibit  is  Plaintiff's  Exhil)it  72. 

And  the  last  exhibit  is  Plaintiff's  Exhibit  57. 

Q.  All  right.  Now,  you  also  have  before  you 
Exhibit  8?  A.     Yes,  sir. 

Q.  The  question  that  was  left  before  you:  Will 
you  take  and  make  a  comparison  of  the  disclosure 
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of  Exhibit  8  [3625]  with  these  different  seratcher 
exhibits  which  you  have  just  identified,  taking  them 
in  turn,  Mr.  Doble? 

A.  I  have  before  me  the  exhibits  which  I  have 
enumerated,  which  represent  five  different  types  or 
styles  of  wall-cleaning  guides  or  scratchers.  The 
scratchers  which  I  have  before  me  do  not  serve  a 
useful  purpose  until  they  are  mounted  upon  a  well 
casing  and  run  into  the  well  and  operated. 

As,  for  example,  in  Defendants'  Exhibits  IIII 
and  CF,  we  have  one  of  the  scratchers  mounted 
upon  a  simulated  portion  of  well  casing.  The  same 
is  true  with  Exhibit  CE,  which  is  mounted  upon  a 
simulated  wall  (well)  casing  ED.  All  of  the  scratch- 
ers which  I  have  before  me  would  be  similarly 
mounted  on  a  w^all  (well)  casing;  that  is,  they  not 
only  will  be  mounted  on  the  casing  but  they  will 
be  permanently  mounted  on  the  wall  casing — on 
the  well  casing,  and  they  are  to  be  permanently 
installed  in  the  well  bore  at  the  completion  of  the 
cementing  or  conditioning  of  the  well. 

So  that  we  have  before  us,  as  I  pointed  out,  the 
same  type  of  instrumentality  which  is  used  for  the 
purpose  of  removing  mud  cake  from  the  particular 
zone  in  the  well  which  is  to  be  conditioned  for  either 
cementing  or  production. 

Each  is  to  be  mounted  upon  a  tubular  casing 
which  is  lowered  into  the  well  and  operated  in  the 
selected  zone  to  clean  the  well  bore.  [3626] 

Now,  each  of  the  scratchers  which  I  have  before 
me    and    have    identified    by    Exhibit    number    is 
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mounted  on  the  casing  or  secured  to  the  casing  in 
a  particular  manner.  As,  for  example,  in  the  com- 
bined Exhibit  Defendants'  Exhibits  IIII  and  CF, 
the  scratcher  or  sleeve  of  the  scratcher  is  securely 
fastened  upon  the  casing  between  two  spaced  stop 
rings  in  such  manner  that  the  sleeve  of  the  scratcher 
may  freely  reciprocate  and  rotate  with  relation  to 
its  securing  means  which  securely  fasten  it  to  the 
casing. 

The  same  is  true  with  Defendants'  Exhibit  com- 
bination including  Defendants'  Exhibits  EC  and 
ED. 

In  like  manner  Defendants'  Exhibit  CK,  which 
has  been  referred  to  as  a  wall-cleaning  guide,  is 
securely  fastened  to  the  casing  between  either  stop 
rings,  as  illustrated  in  Defendants'  Exhibit  CF,  or 
stop  lugs  as  they  appear  in  Defendants'  Exhibit 
ED.  Either  way  of  mounting  the  scratcher  on  the 
casing  or  tubular  casing  string  is  a  matter  of  elec- 
tion or  option  by  the  operator  or  driller  who  is  to 
progress  the  string  of  drill  pipe  into  the  well  bore. 

In  the  same  manner  Defendants'  Exhibit  EJ 
may  be  mounted  between  stop  rings  or  stop  lugs,  or 
ma}^  be  welded  to  the  casing  as  called  for  in  the 
Weatherf ord  advertising  literature.  Defendants ' 
Exhibit  EJ  is  a  Weatherford-type  of  [3627] 
scratcher. 

Defendants'  Exhibit  or  Plaintiff's  Exhibit  C-2, 
which  is  a  Nu-Coil  type  of  scratcher  made  by  the 
B  and  W  company,  would  normally  be  mounted  or 
secured  to  the  casing  between  stop  lugs  or  stop  rings 
as  may  be  selected  by  the  driller. 

The  same  is  true  of  Plaintiff's  Exhibit  No.  57 
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which  is  the  Multiflex-form  of  scratcher  made  by 

the  B  and  W  company. 

So  that  we  find  all  of  the  scratchers  which  I  have 
before  me  arranged,  and  are  securely  mounted,  on 
the  casing  before  it  is  run  into  the  well  bore. 

Having  the  scratchers  mounted  on  the  casing, 
the  casing  is  then  run  into  the  bore  and  is  recipro- 
cated in  the  area  to  be  cleaned. 

Now,  the  patent  '317  deals  with  the  particular 

Q.     Exhibit  38. 

A.  Exhibit  38  deals  with  the  particular  form  of 
scratcher  construction.  The  scratcher  is  to  have  a 
plurality  of  scratching  or  abrading  fingers. 

I  will  point  out  in  Defendants'  Exhibit  IIII  the 
series  of  plurality  of  abrading  fingers,  which  are  of 
stiff  spring  steel  and  are  equally  spaced  around  the 
periphery  of  the  sleeve  which  forms  the  body  por- 
tion of  the  scratcher. 

In  Defendants'  Exhibit  EC,  we  find  the  same 
scratching  elements  or  fingers,  and  I  will  call  atten- 
tion to  one  portion  of  the  sleeve  part  of  Defendants' 
Exhibit  EC  from  which  the  guide  bars  or  clips  have 
been  removed,  so  that  the  spring  [3628]  fingers  with 
their  attaching  shanks  can  be  observed  more  clearly 
in  the  manner  that  each  of  the  shanks  of  the  spring 
fingers  is  mounted  upon  the  sleeve  of  the  scratcher 
body. 

In  the  same  way.  Defendants'  Exhibit  CK  is  pro- 
vided with  a  plurality  of  spring  wire  abrading 
fingers  which  are  equally  spaced  around  the  periph- 
ery  of   the   sleeve   of   the   scratcher   and   are    ar- 
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ranged,   that  is,   the   free   ends   of   the   wires   are 
arranged  to  engage  the  wall  surface  of  the  well  bore 
that  is  to  be  cleaned. 

The  Court:  Does  the  record  show  whose  device 
that  is? 

The  Witness:  Yes,  your  Honor.  That  is  the 
device  made  by  the  B  and  W  company.  It  is  Ex- 
hibit CK,  wall-cleaning  guide  made  by  the  B  and 
W  company. 

Defendants'  Exhibit  EJ  is  a  Weatherford 
scratcher  and  it  includes  a  plurality  of  spring  steel 
wire  abrading  or  scratching  fingers  or  elements,  the 
free  ends  of  which  are  so  related  to  the  structure  as 
to  engage  and  abrade  the  surface  of  the  wall  to  be 
cleaned. 

The  same  is  true  with  Plaintiff's  Exhibit  72, 
wherein  it  may  be  observed  a  plurality  of  spring 
steel  abrading  fingers  or  scratching  fingers  which 
are  of  such  length  as  to  enable  the  free  ends  of  the 
scratcher  fingers  or  wires  to  scratch  the  wall  sur- 
face of  the  well  bore  where  the  mud  cake  is  to  be 
removed  from  the  well  bore. 

The  same  is  true  with  Plaintiff's  Exhibit  57, 
which  is  [3629]  defendants'  wall-cleaning  guide, 
and  the  wall-cleaning  guide  includes  a  plurality  of 
spring  steel  wire  abrading  fingers  for  scratching 
the  surface  of  the  well  bore  during  the  cleaning- 
operation,  and  the  lengths  of  the  fingers  are  so 
related  to  the  structure  as  to  engage  the  side  walls 
of  the  well  bore  in  the  area  to  be  cleaned. 

Another  important  feature,  as  defined  in  Plain- 
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tiff's  Exhibit  38,  the  patent  to  Wright,  '317,  is  the 
manner  in  which  the  spring  fingers  are  mounted 
upon  the  sleeve  of  the  scratcher  body. 

Referring  again,  first,  to  Defendants'  Exhibit 
IIII,  which  is  a  replica  of  the  Figure  26  of  the 
Jones  and  Berdine  report.  Defendants'  Exhibit  X, 
we  will  observe  that  each  of  the  fingers,  that  is, 
the  spring  steel  abrading  fingers,  is  mounted  on  the 
sleeve  forming  the  body  portion  of  the  scratcher 
in  such  a  manner  that  the  fingers  may  swing  longi- 
tudinally with  relation  to  the  sleeve  portion  of  the 
scratcher  body. 

The  particular  mounting  is  more  clearly  observed 
in  Defendants'  Exhibit  EC,  which  likewise  is  a 
replica  of  the  Figure  26  of  the  Jones  and  Berdine 
report.  Defendants'  Exhibit  X. 

The  spring  fingers  or  abrading  fingers  are  yield- 
ably  mounted  on  the  sleeve  portion  of  the  scratcher 
body,  by  having  one  end  of  each  of  the  spring 
fingers  projecting  [3630]  outwardly  in  a  radial 
direction  to  pass  through  a  properly-sized  opening 
in  one  of  the  guide  bars  or  clips  which  confine  all 
of  the  fingers  to  the  body  portion  of  the  scratcher. 

From  the  point  of  attachment  to  the  clip  or  guide 
bar,  the  scratcher  finger  is  provided  with  a  rela- 
tively long  arcuate  section  which  follows  around 
the  periphery  of  the  sleeve  portion  and  finally  ex- 
tends at  a  sidewise  inclination  from  the  sleeve 
around  a  radius  and  then  the  scratcher  finger 
extends  more  or  less  radially  a  portion  of  its  length. 
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and  then  finally  is  given  a  sidewise  inclination  of 

about  30  degrees. 

Q.  (By  Mr.  L.  E.  Lyon)  :  Well,  Mr.  Doble,  that 
manner  of  securing  what  you  call  the  arcuate  sec- 
tion of  the  scratcher  finger  on  the  outside  periphery 
of  the  body,  that  performs  two  functions,  does  it 
not?  A.    Yes,  sir. 

Q.     And  what  are  those  two  functions? 

A.  The  first  function,  the  most  important,  I 
would  say,  is  that  it  provides  a  torsion  spring  sec- 
tion or  a  spring  section  or  a  yieldably  mounted 
section  in  the  finger  structure,  so  that,  during  the 
reversal  of  the  scratcher  within  the  well  bore,  the 
fingers  may  freely  yield  without  distorting  the 
finger  structure. 

Q.  Now,  Mr.  Doble,  in  this  Exhibit  E J  we  have 
previously  discussed  this  inside  stud  [3631]  mount- 
ing. 

A.     Yes,  sir,  we  have. 

Q.  Now,  the  spring  fingers  in  this  structure  have 
a  section  which  extends  on  the  inside  of  the  sleeve, 
passes  around  that  stud,  and  has  an  eye,  and  that 
eye  holds  that  spring,  does  it  not,  or  does  it,  in  a 
manner  similar  to  the  upturned  end  of  the  spring- 
wire  which  passes  through  the  hole  in  one  of  the 
clips  on  Exhibit  IIII? 

A.    No,  sir.  On  Exhibit  EC. 

Q.     Is  that  true? 

A.     Yes,  sir,  that  is  true. 

Q.  And  that  eye  on  the  inside  of  this  collar  fol- 
lows the  inner  periphery  of  that  collar,  does  it  not  ? 

A.    Yes,  sir,  it  does,  to  a  certain  degree.  The  eye 
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you  are  referring  to  is  the  eye  by  which  that  par- 
ticular abrading  finger  is  securely  mounted  to  the 
inside  surface  of  the  sleeve. 

Q.  Well,  that  is  what  we  have  called  the  inside 
stud. 

A.  And  that  is  called  the  inside  stud  or  inside 
mounting,  as  it  is  commonly  referred  to  in  this  art. 

Q.  Now,  is  it  true  or  is  it  not  true  that,  with 
that  type  of  securing  on  the  stud,  the  entire  spring 
finger  is  free  to  spring  and  yield  to  a  torsional 
force,  and  provides  a  torsional  spring  from  the 
point  of  stud  mounting  to  the  end  of  the  v^re? 

A.     Yes,  sir,  that  is  true.  [3632] 

Q.  And  I  am  there  talking  about  the  plaintiff's 
structure  of  the  Weatherf  ord  scratcher  as  illustrated 
by  Exhibit  E  J. 

A.  I  might  add  to  that  also,  Mr.  Lyon,  that  in 
defendants'  structure,  as  shown  in  Defendants'  Ex- 
hibit EJ,  the  wire 

*     *     * 

A.  (Continuing)  :  the  wire  finger  is  yield- 
ably  mounted  by  providing  the  loop  under  the  in- 
side mounting,  the  extent  of  the  wire  extending  from 
the  mounting  through  the  hole  and  then  outwardly 
to  its  end,  and  interposed  between  that  length  there 
is  a  spiral  spring  which,  in  the  operation  of  per- 
mitting the  abrading  finger  to  flex  longitudinally,  as 
the  patent  c^Us  it,  up  or  down  longitudinally  with 
relation  to  the  well  bore,  acts  as  a  torsion  spring  as 
well  as  also  does  the  length  of  the  wire  spring  which 
projects  outwardly  from  the  periphery  of  the  collar, 
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as  well  as  the  distance  from  the  holding  stud  or 
rivet  inside  to  the  entrance  end  of  the  spiral  coil, 
in  other  words,  the  entire  structure  acts  as  a  torsion 
spring.  [3633] 

^       ^:-       -jf 

The  Witness:     EJ,  your  Honor. 

So  that  we  find  in  this  structure  an  abrading 
finger  which  is  made  of  spring  steel  which  is  yield- 
ably  mounted  or  flexibly  mormted  to  the  sleeve  por- 
tion of  the  scratcher  and  enables  the  wires  or  abrad- 
ing fingers  to  flex  or  to  move  longitudinally  with  re- 
lation to  the  well  bore  without  distorting  or  de- 
forming the  respective  fingers  of  the  scratcher. 

Q.  (By  Mr.  L.  E.  Lyon)  :  Now,  Mr.  Doble,  do 
these  scratchers  have  the  fingers,  these  spring  fin- 
gers yieldably  secured  to  the  collar  to  permit  the 
fingers  to  swing  longitudinally  of  the  collar? 

A.  Yes,  that  was  just  the  point  I  was  endeavor- 
ing to  explain,  that  longitudinal  movement  which  is 
permitted  by  the  torsion  spring  arrangement  after 
mounting  to  the  sleeve  or  collar,  so  that  those  fingers 
are  not  deformed  or  bent,  permanently  bent,  during 
the  reversal  of  the  reciprocation  of  the  casing  which 
carries  these  scratchers  in  the  well. 

Q.  Do  these  scratchers  all  operate,  where  they 
permit  or  take  advantage  of  the  torsion  of  the 
fingers  to  yieldably  [3634]  hold  the  ends  of  tlie 
scratcher  wires  in  engagement  with  the  wall  bore? 

The  Witness:  May  I  have  that  question  read, 
please  ? 

(Question  read  by  the  reporter.) 
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A.     Yes,  sir,  that  is  correct.  That  is 

Q.  And  do  all  these  scratchers — and  I  mean  all 
of  them— by  ''all  of  them"  the  exhibits  which  you 
have  in  front  of  you,  which  are  Exhibits  IIII, 
EC A.     CK. 

Q.    What?  A.     CK. 

Q.     CK?  All  right,  CK.  A.     EJ. 

Q.     EJ,  72 A.     And  57. 

Q.    operate  where  the  wall  of  the  bore,  well 

bore,  is  abraded  by  the  ends  of  the  wires? 

A.     Yes,  sir. 

Q.  What  is  the  function  of  that  abrading,  Mr. 
Doble? 

A.  The  function  of  the  abrading  caused  by  the 
free  ends  of  the  spring  fingers  is  to  scratch  the 
mud  cake  from  the  well  bore  and  also  scratch  the 
well  bore  in  the  productive  area  so  as  to  open  the 
pores  of  the  permeable  area,  so  that  the  oil  or  gas 
may  freely  flow  from  that  particular  area  of  the 
well  bore,  particular  zone  or  area  of  the  well 
bore.  [3635] 

Q.  Now,  Mr.  Doble,  you  have  presented  a  sketch 
of  a  force  diagram  indicating  the  angular  relation  of 
these  wires  of  the  wall-cleaning  guide  to  the  collar. 
I  believe  that  sketch  that  you  offer  was 

A.    ItisGD. 

Q.  Looking  at  the  scratcher  wire,  which  I  believe 
you  have  lettered  ''E"  in  Exhibit  GrD,  would  you 
say  it  was  correct  or  incorrect  to  say  that  that  wire 
E,  as  you  have  shown  it  in  Exhibit  GD,  was  sub- 
stantially radial? 
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A.  No,  I  would  say  it  is  not  substantially  radial. 
It  has  a  sidewise  inclination.  I  believe  you  are  re- 
ferring to  the  scratcher  wire  B  which  I  have  shown 
as  the  main  wire  of  the  scratcher  body  on  Defend- 
ants' Exhibit  GD. 

Q.  Pardon  me.  I  took  the  wrong  letter.  Which  is 
the  scratcher  wire  that  extends  outwardly  from  the 
collar;  is  that  B?  A.     Pardon  me? 

Q.  Correct  my  previous  question  to  use  B.  Would 
you  say  that  the  wire  B  is  substantially  radial  ? 

A.  No,  sir ;  it  is  not  in  its  effective  operation.  It 
has  a  sidewise,  a  material  sidewise  [3636]  inclina- 
tion. 

•3f         *         * 

Q.  Do  you  have  a  model,  Mr.  Doble,  which  is 
comparable  with  the  exhibit  of  Figure  4  of  the 
Wright  patent,  Exhibit  38?  If  so,  which  one  is  it? 

A.  Yes,  sir,  I  have.  It  is  Defendants'  Exhibit 
CK.  [3638] 

Q.  Now,  do  the  wires  in  Exhibit  CK,  or  as  they 
are  shown  in  Figure  4  of  the  Wright  patent,  extend 
outwardly  from  the  collar  substantially  radially? 

A.  Not  for  their  full  length  after  the  wire  leaves 
the  periphery  of  the  sleeve  of  the  scratcher  which 
the  wires  swing  about  an  arc  of  a  circle.  At  that 
portion  of  the  scratcher  wire  the  wire  is  not  along 
a  radius  of  the  scratcher  body.  However,  after  it 
passes  around  the  arc  of  the  circle,  then  the  wire 
may  or  may  not  travel  along  a  true  radius  of  the 
scratcher  body. 
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So  that,  in  broad  language,  you  might  say  it  is 
radial,  but  it  is  only  radial  for  a  portion  of  its 
entire  length.  It  has  a  sidewise  inclination  or 
angular  relation  with  the  sleeve  from  the  point  at 
which  it  leaves  the  sleeve  until  it  passes  around 
the  radius  of  the  circular  portion  bent  in  the  wire 
abrading  finger. 

Q.  And  does  that  sidewise  inclination  of  the 
structure,  as  you  have  described  it,  have  an  operative 
effect  in  the  operation  of  the  scratcher  like  Figure  4, 
or  this  exhibit  which  3^ou  have  in  your  hand,  Mr. 
Doble,  which  is  Exhibit  EJ?  A.     GD. 

Q.     GD. 

A.  Yes,  sir;  it  definitely  has,  as  I  have  por- 
trayed the  diagram  of  forces  in  Defendants'  Ex- 
hibit GD,  which  illustrates  clearly  the  body  of  the 
bend  formed  in  the  wire  finger  [3639]  from  the  point 
it  leaves  the  periphery  of  the  sleeve  of  the  scratcher 
until  it  is  completely  rounded,  and  from  after  it  has 
rounded  out  to  a  point,  then  extends — it  may  extend 
radially  outwardly  to  the  end  of  the  wire.  And  the 
very  point  at  which  that  particular  wire  finger  is 
leaving  the  periphery  of  the  scratcher  body  it  has 
a  very  definite  angle  of  inclination  which  gradually 
decreases  as  you  round  the  curve  in  the  wire  until 
you  come  to  the  straight  portion,  which,  as  I  say, 
may  then  be  on  a  radial  line  or  it  may  not. 

Q.  Mr.  Doble,  you  have  made  a  vector  or  force 
diagram.  Exhibit  GD,  which  I  believe  is  related  to 
which  scratcher? 
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A.  It  is  related  to  the  scratcher,  Defendants' 
Exliibit  CK. 

Q.  Now,  if  3^011  made  a  similar  force  diagram  of 
the  forces  operative  with  respect  to  the  Weather- 
ford  scratcher,  Exhibit  EJ,  would  that  force  dia- 
gram have  the  same  general  principles  or  different 

principles? 

^     -x-     * 

A.  Yes.  In  mechanics  we  resolve  most  angular 
forces  [3640]  into  a  parallelogram  of  forces  and,  in 
the  same  manner  as  I  have  done  in  Defendants '  Ex- 
hibit GD,  a  diagram  of  forces  or  a  parallelogram  of 
forces  would  be  drawn  which  would  indicate  the 
amount  of  rotative  force  which  would  be  applied  to 
rotate  the  sleeve  around  the  casing  of  the  well  when 
the  wires  are  reversed  during  the  reversal  of  the 
casing  within  the  well  bore. 

^  4f  -X- 

A.  Only  as  to  proportion.  The  same  mechanical 
principle    applies   to   both. 

Q.  (By  Mr.  L.  E.  Lyon)  :  Was  that  fact  dem- 
onstrated in  any  way  in  the  tests  which  you  made, 
Mr.  Doble? 

A.  Yes,  sir;  they  were.  It  was  demonstrated  in 
the  test  of  a  scratcher  similiar  to  Defendants'  Ex- 
hibit E J,  which  is  a  Weatherford  type  of  scratcher, 
rotated  in  a  steel — reciprocated  in  the  steel  cylinder, 
and  during  that  operation  I  observed  that  the  free 
ends  of  the  wires  caused  the  sleeve  or  body  portion 
of  the  scratcher  to  rotate  about  the  well  casing  or 
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simulated  well  casing.  And  I  will  say  that  the 
Weatherford  scratcher,  as  shown  or  as  exemplified 
in  [3641]  Defendants'  Exhibit  CJ,  there  was  a 
greater  rotation  at  each  point  of  reciprocation  for 
this  particular  form  of  the  wire  mounting  than 
there  was  in  the  type  of  wire  mounting  as  exempli- 
fied in  Defendants'  Exhibit  CK  when  it  was  dem- 
onstrated in  the  same  manner,  in  the  same  dem- 

onstratiag  machine. 

*     *     ^ 

Q.  Now,  Mr.  Doble,  you  have  testified  with 
respect  to  Exhibit  GD  that  the  horizontal  component 
of  force  causing  rotation  is  a  function  of  the  angular 
inclination  of  the  wire,  have  you  not  ? 

A.     Yes,  sir;  I  have. 

Q.  And  you  have  testified  that  in  scratchers  like 
Exhibit  IIII  or  EC  that  that  force  is  magnified  30 
times  due  to  the  fact  that  there  are  30  wires ;  that  is 
correct,  is  it  not? 

A.  That  is  correct.  However,  I  would  call  this 
to  [3642]  your  attention:  In  Exhibits  IIII  and  EC, 
there  is  an  additional  sidewise  angle  to  those  par- 
ticular wires.  However,  if  we  refer  to  Defendants' 
Exhibit  CK 

Q.  Well,  in  the  Exhibit  CK— that  is  one  of  the 
points  I  was  trying  to  get  to — instead  of  there  being 
30  wires  in  the  5%-inch  size  there  are  50  wires,  are 
there  not?  A.     Yes,  sir;  that  is  correct. 

Q.  So  that  force  is  reflected  on  not  by  30  in  the 
5%-inch  size,  but  50,  is  that  correct? 

A.  That  is  correct ;  and  there  would  be  30  in  the 
31/2-inch  size  which  has  30  wires. 
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Mr.  L.  E.  Lyon :  Now,  I  would  like  to  have  placed 
before  the  witness  Exhibit  1,  that  is  the  file  wrapper 
of  the  388,891  application.  I  will  place  before  the 
witness  Exhibit  CJ,  which  is  offered  as  a  replica  of 
the  structure  shown  in  Exhibit  1. 

Q.  Now,  Mr.  Doble,  will  you  point  out  to  the 
court  from  the  application  Serial  No.  388,891,  Ex- 
hibit 1,  and  the  model,  Exhibit  CJ,  just  how  the 
wires  are  secured  in  position  in  that  model  and  in 
accordance  with  the  disclosure  of  the  application, 
Exhibit  1? 

Mr.  Scofield:  Maybe  we  can  save  time  by  stipu- 
lating that. 

Mr.  L.  E.  Lyon:  Well,  what  is  your  offer?  I 
may  be  able  to  accept  it.  [3643] 

Mr.  Scofield:  I  offer  to  stipulate,  your  Honor, 
that  the  wires  are  held  in  the  collar  of  Exhibit  CJ 
by  means  of  an  inner  band  which  grips  a  portion  of 
the  wire,  of  each  wire,  within  the  collar  to  fixedly 
hold  the  wire  ends  within  the  band  of  the  outer 
collar. 

Mr.  L.  E.  Lyon:  I  will  accept  that  stipulation 
and  ask  Mr.  Doble  if  that  is  a  satisfactoiily  com- 
plete description  to  him? 

The  Witness:  We  might  add  to  that,  that  each 
of  the  scratcher  wires  is  a  separate  unit.  They  are 
not  joined  together,  and  each  is  separately  con- 
fined between  the  inner  ring  and  the  outer  periph- 
eral sleeve  of  the  scratcher  body. 

The  Court:  By  inner  ring,  you  are  referring  to 
what  Mr.  Scofield  designated  as  a  band? 
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The  Witness:     Yes,  your  Honor. 

The  Court:  So  here,  in  this  scratcher  Ex- 
hibit  

Mr.  L.  E.  Lyon:     CJ. 

The  Court:    CJ  the  wires  are  independently 

held  by  the  inner  band  ? 

The  Witness :     Inner  band  or  sleeve. 

The  Court:  Or  sleeve,  whereas  in  the  other 
models  you  have  been  testifying  about  the  two  wires 
were  held  under  a  single  stud? 

The  Witness:  Yes,  your  Honor;  that  is  [3644] 
correct. 

^       -Jf        -x- 

Mr.  L.  E.  Lyon :  All  right.  If  there  is  no  stipula- 
tion, I  will  ask  the  witness  to  refer  to  Figure  1  of 
the  application  Serial  388,891  and  tell  me  what  the 
deformations  are  that  are  referred  to  in  Figures  1 
and  3  of  the  application.  Exhibit  1,  at  10,  I  believe, 
10  and  2-B  in  Figure  3,  and  also  shown  at  the 
points  where  the  dotted  lines  pass  around  what  ap- 
pears to  be  a  spot  in  Figure  1  ?  [3646] 

Mr.  B.  F.  Lyon:  Does  your  Honor  want  the 
drawing? 

The  Court:     That  is  a  copy  of  what? 

Mr.  R.  F.  Lyon:    That  is  a  copy  of  Exhibit  1. 

The  Witness:  The  deformation  as  shown  in 
Figure  3  is  indicated  by  the  numeral  10  and  that  is 
for  the  purpose  of  projecting  inwardly  from  the 
outer  sleeve  body  of  the  scratcher,  a  projection 
about    which    the    wire,    that    is,    the    end    of   the 
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scratcher  wire,  is  to  be  confined  between  the  inner 

and  outer  rings  of  the  scratcher  body. 

This  application,  Plaintiff's  Exhibit  No.  1,  does 
not  show  pins  extending  through  the  outer  sleeve 
portion  of  the  scratcher  body  to  confine  the  pins, 
but  does  show  deforming  the  outer  periphery  of 
the  scratcher  body  the  sleeve  of  the  scratcher  body 
in  the  same  manner  as  the  little  depressions  are 
shown  in  Defendants'  Exhibit  CJ,  and  those  de- 
pressions which  appear  on  the  outer  surface  of  the 
sleeve  cause  projections  upon  the  inner  side  about 
which  the  wires  from  the  scratcher  fingers  are  bent 
and  confined  between  the  inner  and  outer  rings  or 
sleeves  of  the  scratcher  body. 

Q.  (By  Mr.  L.  E.  Lyon)  :  Now,  from  Exhibit 
No.  1,  that  is  the  Hall  application.  Serial  No.  388,- 
891 — and  it  is  important  to  get  three  8's  in  that 
number  instead  of  two — I  will  ask  you  to  refer  to 
page  15  and  Claim  19  and  tell  me  just  what  that 
claim  defines,  and  you  may,  in  that  explanation,  if 
you  desire,  refer  to  the  model,  Exhibit  C J,  to  [3647] 
point  out  just  what  that  claim  means  and  defines. 

A.  I  will  now  read  from  Plaintiff's  Exhibit  No. 
1,  page  15,  Claim  19: 

''In  a  well  bore  scratcher,  a  sleeve  mountable  on 
a  well  string  and  having  openings,  a  plurality  of 
scratching  elements  projecting  outwardly  from  the 
sleeve  for  abrasive  contact  with  the  wall  of  a  sur- 
rounding well  bore,  the  scratching  elements  extend- 
ing through  said  openings  with  their  inner  ends 
mounted  on  the  inner  surface  of  the   sleeve   and 
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extending  axially  thereof  and  terminating  in  lateral 
projections  extending  circiimferentially  of  the 
sleeve,  and  a  collar  in  the  sleeve  fixing  said  inner 
ends  of  the  scratching  elements  and  their  lateral 
projections  between  the  collar  and  the  sleeve." 

Reading  Claim  19,  we  find,  ^^In  a  well  bore 
scratcher'' — well,  Defendants'  Exhibit  CJ  is  a  well 
bore  scratcher — "a  sleeve  mountable  on  a  well 
string" — we  have  the  sleeve  of  the  scratcher  body 
and,  as  we  have  previously  pointed  out,  it  is 
mounted  upon  a  well  string,  heretofore  referred  to 
as  the  casing  which  is  to  be  run  into  the  well. 

The  claim  further  defines  that  the  sleeve  shall 
have  openings.  We  have  the  plurality  of  square 
openings,  one  opening  positioned  adjacent  each  side 
face  of  the  scratcher  body.  [3648] 

^^*  *  *  a  plurality  of  scratching  elements  project- 
ing outwardly  from  the  sleeve  for  abrasive  contact 
with  the  wall  of  a  surrounding  well  bore,  ^  *  ^'' 
We  find  projecting  from  each  of  the  openings,  from 
a  coil  spring,  the  free  end  of  a  scratcher  wire  which 
is  arranged  to  engage  the  surface  of  the  well  bore 
and  to  scratch  that  surface  to  remove  the  mud  cake 
and  to  open  up  the  surface,  so  we  do  have  the 
scratcher  elements  extended  through  said  openings. 
As  I  pointed  out,  as  they  extend  through,  there  is 
formed  in  that  opening  a  coil  torsional  spring. 

u*  *  *  ^j^g  scratching  elements  extending  through 
said  openings  with  their  inner  ends  mounted  on  the 
inner  surface  of  the  sleeve  ^  *  *''  Well,  as  we  can 
see  by  looking  on  the  inner  surface  or  in  the  bore  of 
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the  sleeve  portion  of  the  scratcher  body,  we  see  that 

the  inner  end  of  the  wire  extends  longitudinally  of 

the  scratcher  body  until  it  passes  under  a  collar 

which  is  mounted  within  the  bore  of  the  scratcher 

body. 

The  scratching  elements  then  ^^  extending  axially 
thereof  and  terminating  in  lateral  projections  ex- 
tending circumferentially  of  the  sleeve  *  *  *"  After 
the  wire  has  passed  under  the  collar,  it  is  not  ob- 
servable in  Defendants'  Exhibit  CJ,  but  would  fol- 
low the  pattern  as  shown  in  the  drawings  of 
Plaintiff's  Exhibit  No.  1,  and  referring  particularly 
to  Figure  1  of  Plaintiff* 's  Exhibit  1,  there  appear 
in  this  [3649]  figure  the  casing  upon  w^hich  the 
scratcher  is  mounted,  the  scratcher  body  or  sleeve, 
the  square  holes  in  the  body  portion,  the  scratching 
element  or  wire  projecting  from  the  square  hole, 
we  can  see  the  coil  springs  located  within  the  hole 
and  we  can  see  the  inner  end  of  the  scratcher  ele- 
ment projecting  toward  the  center  of  the  scratcher 
body,  that  is,  in  longitudinal  direction,  until  it 
passes  under  the  inner  collar.  Prom  there  on  the 
path  of  the  inner  end  or  fastening  end  of  a  scratcher 
element  is  shown  by  broken  lines,  as  it  passes  under 
or  between  the  collar  and  sleeve  portion  of  the 
scratcher  element.  And  there  are  little,  sort  of 
round  dots  that  appear,  one  closely  adjacent  the 
position  of  the  wire  as  it  passes  under  the  inner 
collar,  and  another  dot  which  represents  the  projec- 
tion caused  by  the  indentation  of  the  sleeve  portion 
of  thje  body  adjacent  the  other  side  of  the  collar 
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about  which  the  dotted  line  of  the  confined  end  of 
the  scratcher  element  passes  at  right  angles  and 
then  passes  to  adjacent  the  next  of  the  scratcher 
wires  to  the  right  of  the  one  which  I  am  describing. 
In  other  words,  the  wire  passes  under  the  collar 
to  adjacent  the  opposite  edge  of  the  collar  and  then 
turns  at  right  angles  and  finally  ends  under  or 
adjacent  another  of  the  projections  which  are 
pressed  through  the  sleeve  and  also  at  the  location 
of  the  next  adjoining  scratcher  element. 

Q.  And  are  not  those  punch  marks  shown  on  the 
outside  [3650]  sleeve  of  Exhibit  CJ  at  the  eyes 
where  the  inner-secured  ends  of  the  wires,  or  fixed 
ends  of  the  wires  on  the  inside  of  the  sleeve,  bent 
at  the  two  right  angles  made  as  shown  in  the  draw- 
ings, Mr.  Doble?  A.     Yes,  sir;  that  is  correct. 

Q.     All  right.  Now,  proceed  with  this,  please. 

A.  The  next  element  in  the  claim  defines  ''a 
collar  in  the  sleeve  fixing  said  inner  ends  of  the 
scratching  elements  and  their  lateral  projections 
between  the  collar  and  the  sleeve."  As  I  pointed 
out  before,  we  have  the  annular  collar  which  is 
mounted  within  the  body  portion  of  the  outer  sleeve 
of  the  scratcher  body  and  confines  the  free  ends — 
or  confines  the  inner  ends,  the  inner  ends  which  are 
to  be  fastened,  of  the  scratcher  wires,  between  the 
collar  and  the  sleeve. 

Q.     Have  you  finished  with  that  answer? 

A.    Yes,  sir. 

Q.  Do  any  of  the  structures  exemplified  by  any 
of  the  exhibits  that  you  have  before  you,  and  which 
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are  here  as  the  structures  manufactured  and  sold 

by  both  plaintiff  and  defendants,  include  anything — 

include  a  structure  which  is  defined  by  this  Claim 

19?  A.     No,  sir.  They  do  not. 

Q.    Do  any  of  the  structures  of  either  plaintiff 

or  defendants  include  an  inside  sleeve,  an  outside 

collar,  [3651]  between  which  the  inner  ends  of  the 

wires  are  confined  as  in  Defendants '  Exhibit  C J  ? 

A.     They  do  not. 

*     *     -jf 

Q.  (By  Mr.  L.  E.  Lyon) :  Mr.  Doble,  I  will 
refer  you  to  the  file  wrapper.  Exhibit  No.  1,  page 
58  thereof,  which  is  the  communication  of  the  Patent 
Office  to  Thomas  E.  Scofield,  dated  May  8,  1945,  and 
which  states:  ^^This  Is  a  Final  Rejection  and  Closes 
the  Prosecution  Before  the  Primary  Examiner," 
and  ask  you  if  it  is  not  true  that  the  only  claim 
that  was  indicated  as  allowable  at  that  time  was 
Claim  19? 

A.     Yes,  sir.  That  is  correct.   [3652] 

Q.  Now,  referring  to  the  next  part  of  the  appli- 
cation— no  response,  as  shown  by  this  file,  was  ever 
made  to  the  final  rejection  of  that  application? 

Mr.  Scofield:     I  will  stipulate  that. 

Mr.  L.  E.  Lyon :  So  that  the  application  then  be- 
came formally  abandoned,  is  that  correct? 

Mr.   Scofield:     That  is  correct. 

¥r  ^  * 

Q.  (By  Mr.  L.  E.  Lyon)  :  Now,  Mr.  Doble,  will 
you  take  Exhibit  No.  39,  that  is  the  plugging  patent, 
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and  give  us  a  thumbnail  sketch  of  that  patent  and 

its  application  to  this  problem? 

A.  Yes,  sir.  Mr.  Wright  has  already  gone  into 
the  [3653]  necessity  for  forming  plugs  in  oil  wells 
either  at  the  bottom  or  forming  a  bridge  in  the 
upper  portion  of  an  oil  well  bore,  and  the  manner 
in  which  scratchers  are  used  to  prepare  the  surface 
of  a  well  bore  in  the  location  of  the  plug  so  that  it 
can  be  cemented  and  the  cementing  provided  with 
a  good  bond  between  the  cement  and  the  surface  of 
the  well. 

The  cementing  operation  employed,  or  the  cement- 
ing method  employed  in  Defendants'  Exhibit  39, 
that  is  the  Wright  patent  '352,  is  carried  out  in  a 
very  similar  manner  to  the  method  carried  out  in 
his  patent  '372.  There  is  a  major  difference,  how- 
ever, and  that  resides  in  the  use  not  of  the  casing 
which  is  to  be  run  into  the  well  and  then  left  in  the 
well  for  producing  the  well,  that  is,  for  the  purpose 
of  conducting  gas  or  oil  from  the  well.  In  a  plug- 
ging job,  it  is  customary  to  mount  the  scratchers 
on  a  stub  or  a  stinger,  as  it  is  called  in  the  art, 
which  is  attached  to  the  lower  end  of  the  drill  rod. 
That  drill  rod  then,  with  these  scratchers  (indicat- 
ing) mounted  upon  it  in  the  same  manner  as  they 
are  mounted  on  the  well  casing  and  as  shown  on 
Defendants'  Exhibit  CE  and  also  in  Plaintiff's  Ex- 
hibit 42,  that  is  the  B  &  W  Bulletin  104,  between 
suitable  stop  means,  to  permit  the  scratcher  to  have 
some  longitudinal  movement  and  to  freely  rotate 
on  the  section  of  the  pipe  or  stinger,  is  run  down 
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to  form  the  plugging.  With  the  scratcher  so  mounted 
on  the  stinger  or  on  drill  pipe,  the  drill  pipe  is  then 
run  into  [3654]  the  well  to  the  location  at  which 
the  plugging  is  to  be  formed.  When  that  area  is 
reached,  the  drill  rod,  the  drill  pipe  is  reciprocated 
in  the  same  manner  that  the  casing  is  reciprocated 
in  the  ^372  patent,  so  that  the  free  ends  of  the  wire 
bristles  or  fingers  of  the  several  scratchers  mounted 
on  the  string  act  on  the  wall  of  the  well  bore  to 
clean  the  mud  from  the  wall  of  the  well  bore  and 
prepare  it  for  a  cementing  operation. 

During  the  reciprocation  and  cleaning  of  the  well 
bore,  a  fluid,  which  may  be  a  drilling  mud,  is 
pumped  down  through  the  drill  rod  and  out  the  end 
of  the  drill  rod  and  passes  up 

Q.     By  ^' drill  rod,''  you  mean  drill  stem? 

A.  Drill  stem — and  passes  up  through  the  area 
which  is  being  scratched  and  conditioned,  so  as  to 
carry  away  the  mud  cake  and  filter  cake  which  had 
accumulated  on  that  particular  portion  of  the  w^ell 
bore. 

Following  the  mud,  there  is  a  cement  slurry, 
which  is  a  fluid,  pumped  down  through  the  tubing, 
out  the  end  and  up  through  the  area  which  has  been 
cleaned. 

The  drill  string  is  reciprocated  during  the  flowing 
of  the  liquid  cement  down  into  the  well  and  during 
its  passage  up  around  the  scratching  elements.  Near 
the  completion  of  the  flow  of  cement  or  during  the 
flowing  of  the  cement,  as  the  cement  fills  up  the 
area  to  be  plugged,  the  drill  stem  is  lifted  as  the 
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cement  flows  in.  And,  in  that  respect,  it  [3655] 
differs  from  the  first  method  patent  of  AVright, 
Plaintiff's  Exhibit  37,  namely,  in  that  earlier  patent 
the  scratchers  were  mounted  on  casing  and  the  cas- 
ing was  left  in  a  particular  location  during  the 
cementing,  and  the  cement  sealed  the  casing  to  the 
well  bore. 

In  this  case  of  the  plugging  patent,  the  drill  stem 
is  lifted  and  the  scratchers  are  lifted  clear  of  the 
cement  plug,  and  the  entire  apparatus  is  completely 
removed  from  the  well,  that  is,  the  drill  string  with 
the  scratchers  on  it  are  entirely  removed  from  the 
well. 

The  cement  is  allowed  to  set  and  then  such  other 
operation  as  is  required  to  bring  the  well  into  pro- 
duction or  complete  the  well  or  carry  it  on. 

Q.  Now,  the  claims  of  this  patent  define  what, 
Mr.  Doble,  as  differentiated  from  the  claims  of  the 
Exhibit  37  patent? 

A.  They  define,  briefly,  that  the  element  upon 
which  the  scratchers  are  mounted,  together  with  the 
scratchers,  is  removed  from  the  well  after  the  com- 
pletion of  the  plugging  operation;  whereas,  in 
Plaintiff's  Exhibit  37,  the  first  method  patent  to 
Mr.  Wright,  '372,  the  scratchers,  as  they  are 
mounted  on  the  casing,  are  left  in  the  well  and  are 
sealed  in  the  well  during  the  cementing  operation 
and  are  a  permanent  part  of  the  well  structure. 

Q.  Is  there  any  function  in  this  particular  patent 
of  [3656]  utilizing  the  scratchers  to  open  up  the 
productive  formation? 
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A.  Only  insofar  as  cleaning  the  wall  prepara- 
tory to  a  cementing  operation. 

Q.  Well,  is  or  is  not  that  a  function  of  this 
scratching  operation,  to  remove  the  filter  cake  from 
the  productive  formation? 

A.     Yes,  sir;  that  is  correct. 

Q.  And  to  put,  you  might  say,  a  condition  of 
virgin  formation  for  reception  of  the  cement? 

A.     That  is  correct.  [e3657] 


Cross-Examination 
By  Mr.  Scofield: 

Q.  The  cementing  method  in  the  '372  patent. 
Exhibit  37. 

The  Court :  To  which  you  referred  in  your  testi- 
mony. 

A.  I  do  not  find  the  word  *' cement"  but  I  find 
sufficient  teaching  in  the  specification  to  clearly  in- 
dicate that  the  invention  was  broader  than  the  use 
of  the  word  ^^ cement,"  and  the  fact  is  the  invention 
is  divided  into  two  classifications. 

One  classification  is  when  you  are  running  an 
imperforated  casing  into  the  well  and  that  imper- 
forated casing  is  to  be  sealed  in  the  well  bore.  Now, 
the  sealing  agent  may  be  cement,  it  may  be  asphal- 
tum,  or  it  may  be  a  plastic. 

So  the  patent  is  broader  than  just  inchiding  the 
word  ^^ cement."  It  covers  any  fluid  that  can  be 
pumped  down  the  well,  which  will  seal  an  imper- 
forated casing  to  the  well  bore. 
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The  other  phase  of  the  invention,  as  defined  in 
Plaintiff's  Exhibit  37,  resides  in  the  placing  of  a 
perforated  liner.  In  that  case  there  is  no  sealing  of 
the  perforated  casing.  You  neither  cement  it  in  nor 
do  you  seal  it  by  cement  or  a  plastic. 

So  there  are  two  distinct  classifications  of  oil-well 
completion  methods  set  forth  in  the  patent,  and  it 
covers,  in  my  opinion,  the  use  of  cement,  asphalt, 
or  any  other  sealing  agent  which  may  be  used  to 
permanently  set  a  casing  in  the  well  bore,  as  is 
clearly  defined  in  the  specifications  of  Defendants' 
Exhibit  37.  [3699] 

Q.  (By  Mr.  Scofield) :  And  have  you  read  the 
prosecution  of  that  patent  while  it  was  being  prose- 
cuted through  the  Patent  Ofiice  ? 

A.     Yes,  sir;  I  have.  [3700] 


Redirect  Examination 
By  Mr.  L.  E.  Lyon: 

Q.  There  seems  to  be  some  dispute  about  your 
testimony  with  reference  to  this  Exhibit  EL  on 
cross-examination.  [3701]  The  question  is :  Does  this 
Exhibit  EL  represent  at  any  point  a  condition 
similar  to  or  the  same  as  the  tests  that  you  made 
of  the  Weatherford  scratcher? 

A.    Yes,  it  does. 

Q.     Where? 

A.     Somewhere  between  the  section  which  re])- 
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resents  the  depth  8,475  feet  and  where  the  free  ends 

of  the  wire  leave  the  sleeves  of  the  spiral  casing. 

Q.  Now,  you  would  say,  then,  that  the  line  which 
I  am  pointing  to  on  the  outside  of  Exhibit  EL  rep- 
resents the  end  of  the  8  13/16ths  diameter,  does  it 
not  ?  A.     It  does. 

Q.  And  the  line  then  proceeds  to  a  point  where 
you  see  a  line  at  the  bottom  of  the  structure  which 
represents,  I  believe,  the  point  where  the  outside 
shell  becomes  14  13/16ths? 

A.     That  is  correct. 

Q.  Now,  you  say  it  is  somewhere  between  those 
two  points  that  represents  a  condition  similar  to  or 
the  same  as  the  tests  that  you  made? 

A.  Well,  it  would  not  extend  quite  as  far  as  that 
last  line  which  you  have  mentioned  because  the  free 
ends  of  the  wires  have  discontinued  their  contact 
with  the  spiral  casing  some  distance  before  they 
reach  the  last  line  which  you  referred  to,  which  is 
the  casing  of  the  14  13/16ths  diameter. 

Q.  I  am  picking  out  one  wire,  Mr.  Doble,  which 
is  [3702]  slightly  bent  between  its  ends  and  which 
engages  the  outside  cylinder.  And  if  I  had  a  tag,  I 
would  tie  a  tag  on  it. 

Have  you  got  a  tag  ? 

I  am  going  to  tag  that  Exhibit  EL-1,  or  you  pick 
out  the  one  yourself  which  you  would  think  more 
closely  approximates  the  precise  condition  of  your 
tests  and  attach  the  tag  and  mark  it  ^^EL-1." 

A.  Mr.  Lyon,  I  have  placed  a  tag  bearing  the 
identification  of  EL-1  on  one  of  the  wires  which  I 
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would  state  closely  resembled  the  condition  of  the 
wire  of  the  Weatherford  scratcher  which  we  tested 
in  the  machine,  test  machine,  Defendants'  Exhibit 

NNNN-19. 


ROLAND  E.  SMITH 

called  as  a  witness  by  defendants,  being  first  sworn, 
was  examined  and  testified  as  follows: 

The  Clerk :    Will  you  state  your  name,  please  ? 
The  Witness:     Roland  E.  Smith. 

Direct  Examination 
By  Mr.  L.  E.  Lyon: 

Q.     What  is  your  occupation,  Mr.  Smith? 

A.     Export  sales  representative.  [3703] 

Q.     Representing  whom? 

A.  Abegg  &  Reinhold  Co.,  Advance  Oil  Tool  Co., 
B  &  W,  Fullerton  Manufacturing  Co.,  E.  W.  Far- 
well  Co.,  and  Corona  Oil  Specialties. 

'Q.    What  was  your  occupation  in  1947  ? 

A.     I  was  an  export  sales  representative. 

Q.     In  1948?  A.     The  same. 

Q.     Who  did  you  represent  at  that  time? 

A.     1947  or  1948? 

Q.     Both. 

A.  In  1947  I  represented  Abegg  &  Reinhold  Co., 
Globe  Oil  Tool  Co.,  Atlas  Co.,  Weatherford  Spring 
Co. ;  in  1948  I  represented  the  same  companies,  with 
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the  exception  of  Weatherford  Spring  Co.,  and  did 

represent  B  &  W  at  that  time. 

Q.  What  time  did  that  change  take  place  of  your 
representation  of  Weatherford  Spring  Company 
and  B  &  W? 

A.  December  31,  1947,  was  the  end  of  my  con- 
nection with  the  Weatherford  Spring  Company  and 
in  January  of  1948  I  started  with  the  B  &  W. 

Q.  As  a  result  of  your  employment  or  gTowing 
out  of  your  employment  by  the  Weatherford  Spring 
Company  did  you  institute  a  suit  against  Mr.  Jesse 
E.  Hall,  Sr.?  [3704] 

■X-        -x-        * 

Q.  (By  Mr.  L.  E.  Lyon)  :  Mr.  Smith,  did  you 
represent  Mr.  Hall  of  the  Weatherford  Spring 
Company  at  any  time  in  Venezuela  ?  A.     I  did. 

Q.  I  will  place  before  you  certain  documents 
which  have  heretofore  been  placed  in  evidence  as 
Defendants'  Exhibits  DA,  DB,  DC  and  DC-1,  and 
will  ask  you  if  you  are  familiar  with  these  docu- 
ments or  this  transaction? 

I  also  hand  you  Exhibit  CY.  Include  that  in  the 
same  question.  A.     I  am. 

Q.  Are  these  photostatic  copies  of  the  same  ex- 
hibits that  were  offered  in  your  suit  at  Fort  Worth 
against  Mr.  Hall? 

A.  They  are.  They  have  my  own  handwriting  as 
exhibit  numbers  placed  thereon. 

Q.  There  w^ere  certain  centralizers  called  for  by 
these  documents.  Were  these  centralizers,  to  your 
knowledge,  delivered  at  Venezuela? 
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A.     They  were. 

'Q.  Do  you  have  any  documents,  or  did  you  have 
any  documents  at  any  time  which  showed  the  exact 
weights  of  these  centralizers  as  they  were  delivered 
in  Venezuela?  A.    Yes,  sir. 

Q.     What  are  those  documents? 

A.  Those  are  shipping  weights.  The  shipping 
weights  [3707]  are  included  upon  the  packing  list 
prepared  by  the  Weatherford  Spring  Company  in 
Weatherford,  Texas.  I  have  a  copy. 

Q.     Can  you  produce  that  copy?  A.     I  can. 

Q.     Will  you  do  so  ?  A.     Here  ? 

Q.     Yes.  A.    You  mean  at  the  present  time? 

Q.    Yes. 

A.  I  do  not  have  them.  I  have  an  analysis  state- 
ment. I  can  produce  them. 

Q.  Let  us  produce  your  analysis  and  then  I  will 
ask  that  you  produce  the  originals.  Let  us  see  if 
the  analysis  will  suffice  at  the  present  time. 

A.  I  have  prepared  an  analysis  of  spiral  central- 
izers and  scratchers  in  the  sizes  so  indicated.  [3708] 

•X-         *         -Jf 

Q.  What  is  this  document,  Exhibit  GM,  for  iden- 
tification ? 

A.  Exhibit  GM  is  an  analysis  of  weights  of 
spiral  centralizers  and  scratchers  manufactured  by 
Weatherford  Spring  Company,  and  compiled  from 
the  records  in  the  years  1945  to  and  includin,^:  1947. 

Q.  From  what  material  was  this  compilation 
made? 
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A.  This  compilation  was  made  from  the  packing 
lists  as  supplied  to  me  by  Weatherford  Spring 
Company  in  Weatherford,  Texas. 

Q.     Where? 

A.  For  shipments  to  various  oil  companies  in 
Venezuela,  Colombia,  Peru,  Arabia,  Denmark, 
Kuwait,  Trinidad ;  in  other  words,  for  all  shipments 
made  outside  of  the  United  States. 

Q.  Now,  were  the  weights  which  you  have  indi- 
cated as  in  the  second  column  of  Exhibit  GM 
weights  of  packing  lists  taken  from  any  actual  writ- 
ten material?  A.     Yes,  sir. 

Q.     What  was  that  written  material? 

A.  That,  the  column  2,  starting  from  the  left- 
hand  side,  are  the  weights  that  were  taken  actually 
from  the  [3709]  packing  lists. 

Q.     By  whom? 

A.  In  the  preparation  of  the  shipments  under 
the  authorization  of  J.  E.  Hall,  Jr. 

Q.  I  mean  they  were  placed  on  Exhibit  GM  by 
whom  and  from  packing  lists  you  state;  who  put 
them  on  Exhibit  GM?  A.    I  did. 

Q.     When? 

A.     Approximately  two  weeks  ago. 

Q.  Now,  in  the  third  column  of  Exhibit  GM, 
you  have  a  further  column  entitled,  ^^  Weight  List 
Furnished  by  J.  E.  Hall,  Jr.,  2-1-46.''  What  does 
that  column  refer  to  ? 

A.  That  was  a  list  that  was  furnished  by  J.  E. 
Hall,  Jr.,  and  with  a  letter  that  I  was  to  use  in  com- 
piling different  calculations  for  submitting  of  quota- 
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tions  in  answer  to  inquiries  received  from  the  vari- 
ous foreign  purchasing  departments. 

Q.  Now,  the  fourth  column  is  entitled,  ^^  Bulletin 
Published,  2-1-47,"  and  it  has  a  series  of  figures  in 
that  column.  What  are  those  figures? 

A.  Those  are  weights  published  by  the  manual, 
so  designated,  which  is  an  exhibit  in  this  case — I 
don't  have  it,  but  under  that  date,  2-1-47. 

Q.  And  what  are  these  figures,  pounds,  ounces, 
or  what?  A.     Pounds.  [3710] 

Q.     Pounds  what?  A.     Pounds  per  unit. 

Q.  Now,  you  were  in  Venezuela  and  you  state 
that  you  received  the  scratchers  which  were  sent 
there.  Did  you  ever  take  any  photographs  of  them  ? 

A.     I  did. 

'Q.     What  happened  to  the  photographs? 

A.  The  photographs  were  an  exhibit  in  my  law- 
suit, which  were  never  returned  to  me. 

Q.  What  happened  to  the  exhibits?  Did  you 
make  any  effort  to  recover  them?  A.     I  did. 

Q.    What  happened  to  them? 

A.  One  of  the  attorneys  connected  with  Mr.  Hall 
picked  up  all  of  the  exhibits  after  they  were  re- 
turned from  the  appellate  court  in  New  Orleans, 
both  plaintiff's  and  defendants'  exhibits. 

Q.  Did  you  make  a  demand  for  the  return  of 
your  exhibits?  A.     Yes,  I  did. 

Q.  And  what  response  did  you  get  to  that  de- 
mand? 

A.  I  was  advised  that  the  exhibits  had  been  de- 
stroyed. [3711] 
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Q.  (By  Mr.  L.  E.  Lyon)  :  Now,  were  you  on 
any  of  the  wells  in  Venezuela  upon  which  the  cen- 
tralizers  were  used  that  were  delivered  in  Venezuela 
pursuant  to  any  of  these  [3712]  exhibits,  DA, 
DB A.     I  was. 

Q.     CY,  and  what  are  the  other  ones  % 

A.      DB,  DA,  DC  and  CV. 

Q.  Were  those  scratchers  of  any  peculiar  or 
different  construction  than  the  scratchers  cus- 
tomarily sold,  if  you  know,  Mr.  Smith? 

A.     They  were  not. 

Mr.  Scofield:     Centralizers,  you  mean? 

Q.  (By  Mr.  L.  E.  Lyon)  :  I  mean  those  central- 
izers. Were  the  centralizers  of  standard  construc- 
tion? 

A.  They  were  the  centralizers  as  contained  in 
their  catalogs  under  that  date. 

Q.  There  were  7-inch  centralizers  called  for  by 
these  exhibits  in  front  of  you.  Do  you  know  what 
the  weights  of  those  centralizers  were? 

A.    I  do. 

Q.     What  was  their  weight  ?  A.     25  pounds. 

Q.  There  has  been  handed  to  me,  Mr.  Smith,  a 
series  of  photostats  of  further  documents,  some  of 
which  I  believe  correspond  to  Exhibits  DA  and  DB, 
but  with  which  I  believe  you  are  personally  familiar. 
I  will  ask  you  to  take  this  file  and  tell  me  what  it  is, 
and  if  there  are  duplications  of  those  already  here 
in  evidence,  just  state  it,  and  we  will  [3713]  remove 
the  duplicates. 


Kenneth  A,  Wright,  etc.  3101 

(Testimony  of  Roland  E.  Smith.) 

Q.  Just  a  moment,  Mr.  Smith,  and  if  it  can't  be 
stipulated,  who  were  the  attorneys  that  represented 
Mr.  Hall  in  your  ease  at  Forth  Worth  ? 

A.  Thomas  E.  Scofield  and  Ben  Hagman  on  the 
main  suit,  and  on  the  supplemental  suit  there  was 
a  firm  from  Fort  Worth,  Brown  [3714]  some- 
body  

Mr.  L.  E.  Lyon:  May  it  be  stipulated,  Mr.  Sco- 
field? 

*     *     * 

Mr.  L.  E.  Lyon :  The  question  before  the  witness 
was  to  identify  these  documents  in  this  file. 

The  Witness:  I  have  associated  the  ones  I  can 
with  these  exhibits  that  are  in  evidence  here. 

Mr.  L.  E.  Lyon:  All  right.  We  will  remove  those 
from  the  file  w^here  there  is  duplication. 

Q.  And  I  would  like  to  have  you  explain  what 
the  other  documents  are.  Those  that  are  duplicates, 
take  those  out.  A.     All  right,  here. 

Q.     Now,  this  is  a  duplicate  of  this  (indicating)  ? 

A.  Yes.  This  is  a  duplicate  of  this,  and  this  is 
the  cost  price  that  went  with  all  of  those. 

Q.  All  right.  Just  give  me  the  duplicates  and  I 
will  take  them  out. 

Is  that  duplicated  in  here? 

A.  That  is  a  duplication  of  this  (indicating). 
This  is  the  cost  price,  or  the  retail  selling  price  of 
that. 

Q.     All  right,  that  is  not  a  duplicate? 

A.     No. 
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Q.  All  right,  I  have  the  duplicates  [3715]  re- 
moved. 

Now,  taking  the  other  documents,  will  you  tell  me 
what  they  are  and  also  if  they  were  exhibits  used — ■ 
if  they  are  photostats  of  exhibits  used  in  your  Port 
Worth  case  against  Mr.  Hall? 

A.     They  are. 

Exhibit  CY  is  a  photostatic  copy  of  an  invoice  of 
the  Weatherford  Spring  Company  of  Venezuela, 
C.  A.,  to  Mene  Grande  Oil  Company,  C.  A., 
Apartado  45,  San  Tome  Terminal,  Barcelona,  Vene- 
zuela, South  America.  [3716] 

A.  Do  you  want  the  exhibit  number  in  the  other 
suit  or  not  ? 

Q.  No,  no.  Wait  a  minute.  There  is  no  exhibit 
number  on  this. 

A.    There  is  none  marked  on  that,  no. 

Q.     Oh,  yes,  there  is  CY  on  the  back. 

A.    Yes. 

Q.  Does  this  page  that  you  have  correspond  with 
CY?  It  doesn't,  does  it?  It  is  another  transaction? 

A.  No;  it  is  the  same  transaction  only  it  is 
changed  a  little  bit  as  to  quantities. 

Q.  What  do  you  mean,  is  the  same  transaction 
but  it  is  changed  a  little  bit  as  to  quantities? 

A.  Originally  this  order  was  issued  to  Weather- 
ford  Spring  Company  in  Weatherford,  Texas,  by 
the  Gulf  Oil  Corporation  on  behalf  of  Mene  Grande 
Oil  Company  out  of  Pittsburgh. 

Q.     Do  you  know  that  to  be  a  fact  yourself? 

A.     I  do. 
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Q.     How?  A.     I  wrote  the  order  up. 

Q.     Okay.  Proceed. 

A.  This  order  was  presented  by  the  Gulf  Oil 
Corporation  of  Pittsburgh  and  export  procedure 
confirming  quotation  was  made  by  me  and  bona  fide 
purchase  order  was  then  issued  by  Gulf  Oil  Cor- 
poration for  the  equipment  so  contained.  [3717] 
This  particular  order  was  one  of  the  orders  that 
was  in  the  dispute  in  my  main  trial,  whereby 
Weatherford  Spring  Company  refused  or  did  not 
ship  it  as  the  order  originally  stated.  Rather  than 
that,  they  shipped  it  to  themselves  in  Venezuela  and 
then  in  turn  shipped  it  to  the  Weatherford  Spring 
Company  of  Venezuela,  shipped  it  to  the  Mene 
Grande  Oil  Company  and  the  Weatherford  Spring 
Company  of  Texas  billed  the  Weatherford  Spring 
Company  of  Venezuela  for  like  equipment  on  what 
their  was  determined  cost  plus  10  per  cent.  In  other 
words,  approximately  $8,083  worth  of  equipment 
turned  out  to  be  $156,194  order  when  billed  to  the 
ultimate  consumer. 

Q.  And  the  evidence  in  your  Fort  Worth  case 
showed  that  $156,194  was  actually  what  the  Mene 
Grande  Oil  Company  paid  for  that  order  ? 

A.     It  did. 

Q.  And  the  items  that  are  shown  on  this  docu- 
ment that  you  have  called  for  3,000  7-inch  standard 
solid  scratchers?  A.     That  is  correct. 

Q.  The  invoice  also  calls  for  500  7-inch  spiral 
centralizers  ?  A.     That  is  correct. 

Q.  The  cost  set  forth  for  these  7-inch  25-pound 
spiral  centralizers  is  $1.93,  is  that  correct? 
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A.     That  is  correct. 

Q.  And  that  is  what  the  Weatherford  Spring 
Company  of  [3718]  Texas  billed  the  Weatherford 
Spring  Company  of  Venezuela  for  those  devices,  is 
that  correct? 

A.    That  is  correct.  That  is  correct. 

Q.  This  document  that  you  have  referred  to  here 
is  certified  to  be  a  true  copy  of — what  is  this  down 
here?  Is  that  your  exhibit  number  in  the  Fort 
Worth  case? 

A.  That  is  my  handwriting:  '' Venezuela  E129.'' 
That  was  Plaintiff's  Exhibit. 

Q.    In  that  case  under  that  designation? 

A.    Yes,  sir. 

Mr.  L.  E.  Lyon:  I  will  offer  this  additional  in- 
voice just  identified  by  the  witness  in  evidence  as 
the  defendants'  exhibit  next  in  order. 

■3f      *       -se 

The  Clerk:    GN. 

*         *         * 

Q.  (By  Mr.  L.  E.  Lyon) :  Now,  will  you  pro- 
ceed? I  believe  there  are  other  of  these  transactions 
here  that  you  have  before  you  which  do  not  cor- 
respond to  those  in  evidence.  And  I  hand  you  an- 
other invoice  of  the  Weatherford  Spring  Company 
to  the  Gulf  Exploration  Company,  care  of  the 
Gulf  [3719]  Oil  Company  and  ask  you  if  you  can 
identify  that  invoice?  A.     I  can. 

Q.     What  is  that  invoice? 

A.     This  is  an  invoice  by  the  Weatherford  Spring 
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Company,  selling  to  the  Weatherford  Spring  Com- 
pany of  Venezuela,  both  in  Weatherford,  Texas; 
and  the  material  specified  it  was  shipped  to  the 
Gulf  Exploration  Company,  care  of  the  Gulf  Oil 
Corporation,  for  shipment  to  Kuwait,  Gulf's  Order 
No.  KUOCO  NY/W-758.  Prices  contained  thereon 
are  the  minimum  cost  prices  used  between  Weather- 
ford Spring  Company  and  Weatherford  Spring 
Company  of  Venezuela,  C.  A. 

Mr.  Scofield:    Any  commission  of  10  per  cent? 

The  Witness:    Sir? 

Mr.  Scofield:  Is  there  a  10  per  cent  commission 
added  ? 

The  Witness :  10  per  cent.  It  is  cost  plus  10  per 
cent. 

Q.  (By  Mr.  L.  E.  Lyon) :  Are  you  familiar 
with  the  material  which  was  sold  on  this  invoice  ? 

A.    I  am. 

Q.     Was  this  standard  equipment? 

A.     It  was. 

Q.  Were  the  scratchers  and  centralizers  of  stand- 
ard weights?  A.     That  is  my  understanding. 

Q.  Did  those  scratchers  and  centralizers  as  sold 
on  this  invoice  correspond  in  weights  to  those  set 
forth  on  [3720]  Exhibit  GM  for  identification? 

A.    Yes,  sir. 

Mr.  L.  E.  Lyon:  I  will  offer  this  document  in 
evidence  as  the  defendants '  exhibit  next  in  order. 

*     -jf     * 

The  Clerk:    Defendants'  Exhibit  GO  in  evidence. 
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Q.  (By  Mr.  L.  E.  Lyon) :  I  hand  you  a  further 
document,  Mr.  Smith,  which  is  a  Weatherford 
Spring  Company  invoice  of  October  10,  1947,  and 
which  was  identified  in  your  action  as  Venezuela 
Exhibit  E105,  together  with  a  document  I  note  on 
the  bottom  says,  ^^ Venezuelan  voucher,"  and  ask 
you  if  3^ou  can  identify  those  two  documents? 

A.    I  can. 

Q.     What  are  they? 

A.  The  invoice  of  the  Weatherford  Spring  Com- 
pany marked  E105  is  the  invoice  used  to  follow  the 
transaction  of  the  exhibit  just  entered  and  just  ex- 
plained. 

Q.     What  was  that  last  number,  GO? 

The  Clerk:     GO. 

A.  GO,  whereby  Weatherford  Spring  Company 
of  Venezuela  in  turn  invoiced  the  Gulf  Exploration 
Company  in  Pittsburgh  covering  the  material  for 
an  amount  of  $61,224.15  for  the  [3721]  materials  so 
specified. 

Q.  And  what  is  the  voucher  that  you  have  in 
your  hand  ? 

A.  The  voucher  is  a  photostatic  copy  of  the 
check  received,  wdth  the  discount,  cash  discount 
taken,  amounting  to  $60,031.06. 

Mr.  L.  E.  Lyon:  I  will  ask  that  these  two  docu- 
ments be  clipped  together  and  be  received  in  evi- 
dence as  the  Defendants'  Exhibits  GP-1  and  GP-2. 
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Q.  (By  Mr.  L.  E.  Lyon)  :  Now,  Mr.  Smith,  the 
devices  that  were  sold  on  the  GrP-1  and  GP-2,  were 
those  standard  structures? 

A.  That  was  the  equipment  manufactured  at 
that  time  and  so  advertised  in  their  catalogue. 

Q.  Were  the  scratchers  and  centralizers  that 
were  delivered  in  accordance  with  GP-1  and  GP-2 
of  the  standard  weights?  A.     They  were. 

Q.  Were  these  also  transactions,  as  shown  by 
GP-1  and  GP-2,  which  you  personally  negotiated? 

A.  I  did.  Now,  Mr.  Smith,  I  hand  you  a  further 
document,  or  two  further  documents  which  are  to- 
gether marked  [3721-A]  E114.  I  presume  that  is  the 
exhibit  number  in  your  case  in  Fort  Worth,  is  that 
correct?  A.     Yes,  it  is. 

Q.     Will  you  tell  me  what  these  documents  are? 

A.  The  Exhibit  marked  E114  in  the  lower  right- 
hand  corner  is  an  invoice  of  Weatherford  Spring 
Company  to  Weatherford  Spring  Company  of 
Venezuela.  Invoice  E-224:,  dated  12-17-47  covering 
200  51/2-inch  standard  solid  scratchers  and  40  5%- 
inch  spiral  centralizers,  amounting  to  $184.80. 

Q.  Does  it  give  the  per-piece  price  of  each  of 
those  scratchers  and  centralizers? 

A.  It  does:  49  cents  for  the  scratcher,  5%-inch 
standard  solid  scratcher,  and  $1.75  for  the  S^^-inch 
spiral  centralizer. 

Q.    Were  those  standard  equipment? 

A.     They  are. 

Q.     Did  you  negotiate  that  sale  ?  A.     I  did. 

Q.    Were    the    scratchers    and    centralizers    de- 
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livered  of  standard  weight?  A.     They  were. 

Q.  How  did  they  compare  with  the  weights  as 
shown  by  Exhibit  GM  for  identification? 

A.     They  compared  with  the  weights. 

Q.     By  ^^ compared  with/'  you  mean  the  same  as? 

A.  Same  as  the  weights  contained  in  the  Exhibit 
GM.  [3722] 

Q.  The  second  document  that  you  have  in  your 
hand,  what  is  that? 

A.  The  second  document  is  marked  E-114,  also, 
in  the  lower  right-hand  corner,  is  Weatherford 
Spring  Company  of  Venezuela,  C.  A.,  invoice  to  the 
Creole  Petroleum  Corporation,  15  West  51  Street, 
New  York  19,  N.  Y.,  their  order  K-25292,  dated 
11-26-47,  covering  the  material  I  just  enumerated 
on  the  previous  invoice,  but  bearing  the  price  of 
$8.00  per  5y2-inch  scratcher  and  $28.60  per  5y2-inch 
spiral  centralizer,  totaling  $2,675.40,  which  includes 
export  discount  plus  the  boxing  charge. 

Mr.  L.  E.  Lyon:  I  will  ask  that  these  two  in- 
voices identified  by  the  witness  and  which  are 
marked  in  their  lower  right-hand  corners  E-114  be 
received  in  evidence  as  Defendants'  Exhibits  GQ-1 
and  -2. 

*  *  Mr 

Q.  (By  Mr.  L.  E.  Lyon)  :  Now,  Mr.  Smith,  I 
hand  you  two  other  invoices  marked  in  their  lower 
right-hand  corners,  E-107,  both  of  them.  Will  you 
tell  me  what  those  are? 

A.  E-107  is  an  invoice  from  the  Weatherford 
Spring    Company    dated    October    24,    1947,    their 
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order  106,  to  the  Weatherford  Spring  Company  of 
Venezuela,  C.  A.,  in  Weatherford,  [3723]  Texas. 
Do  you  want  all  of  the  material  enumerated'? 
Q.     I  would  like  to  have  whether  it  sets  forth  the 
particular  items  which  were  sold  and  the  per-piece 
price  of  each  of  the  items. 

A.  It  sets  forth  89%-inch  spiral  centralizers, 
$2.11  each;  80  7-inch  spiral  centralizers  at  $1.93 
each;  40  133^-inch  cement  baskets  at  $8.25;  200 
9%-inch  standard  solid  scratchers  at  74  cents 
each;  560  7-inch  standard  solid  scratchers  at  59 
cents  each;  and  20  55-inch  tong  pull-back  springs 
at  $1.50  each ;  or  a  total  of  the  $1,161.60  plus  10  per 
cent,  a  total  of  $1,277.76. 

The  other  invoice,  marked  E-107,  is  from  the 
Weatherford  Spring  Company  of  Venezuela  to  the 
Arabian  American  Oil  Co.,  200  Bush  Street,  San 
Francisco,  California,  their  order  CAD-10153-A, 
invoice  dated  10-16-47,  covering:  identical  items  as 
just  enumerated,  but  for  a  difference  in  prices  per 
item :  $42.35  on  the  first  item ;  $33.00  on  the  second ; 
$41.25  on  the  third;  $9.35  on  the  fourth;  $8.25  on 
item  5;  and  $6.60  on  item  6,  or  a  total  of  $14,300, 
less  the  export  discount,  plus  the  export  boxing 
charge,  leaving  a  total  invoice  value  of  $13,942.50. 

Q.  Were  these  standard  items  that  were  sold  on 
these  invoices  that  you  have  just  identified? 

A.     They  were.  [3724] 

Q.     Of  standard  weights?  A.     They  were. 

Q.     Did  you  negotiate  the  sale  yourself? 

A.     I  did. 
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Mr.  L.  E.  Lyon:  I  will  offer  these  two  invoices 
just  identified  by  the  witness  in  evidence  as  De- 
fendants Exhibits  next  in  order.    They  will  be 

*     *     * 

Q.  (By  Mr.  L.  E.  Lyon)  :  I  hand  you  a  photo- 
stat on  which  I  note  in  the  bottom  is  marked  51-3F, 
photostat  of  two  sides  of  a  check.  Can  you  identify 
that? 

A.  That  is  identified  over  here  as  Plaintiff's 
Exhibit  P-119.  On  the  front  side  it  is  a  check  No. 
09123  Maracaibo,  Venezuela,  dated  February  17th, 
1948. 

Q.     To  whom  is  the  check  made  payable? 

A.  Weatherford  Spring  Company,  Post  Office 
303,  Weatherford,  Texas. 

Q.  Just  a  moment,  Mr.  Smith.  The  invoices 
which  you  have  identified  with  respect  to  this  mat- 
ter show  that  the  Mene  Grande  Oil  Company  was 
invoiced  by  the  Weatherford  Spring  Company  of 
Venezuela.  Is  this  check  made  to  the  [3725]  Vene- 
zuelan company  or  to  the  American  company? 

A.  It  is  made  to  the  American  company,  Weath- 
erford Spring  Company. 

Q.  And  does  this  check  on  its  back,  do  you  re- 
call, have  a  personal  endorsement  of  any  person? 

A.     It  does. 

Q.    Who?  A.     Jesse  E.  Hall,  owner. 

Mr.  L.  E.  Lyon:  I  will  offer  this  check,  this 
photostat  of  this  check,  in  evidence  as  the  Defend- 
ants' Exhibits  next  in  order,  GS. 
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Q.  (By  Mr.  L.  E.  Lyon)  :  I  now  hand  you  a 
second  check,  Mr.  Smith,  likewise  made  payable  to 
Weatherford  Spring  'Company,  a  photostat  of  it. 
Was  that  also  an  exhibit  in  your  case? 

A.     It  was  Exhibit  P-120. 

Q.     To  whom  is  this  check  made  payable? 

A.  This  check  is  made  payable  to  the  Weather- 
ford  Spring  Company,  Box  303,  Weatherford, 
Texas. 

Q.     What  is  the  amount  of  this  check? 

A.     This  check  amounts  to  $130,807.20. 

Q.  Is  this  check  made  in  payment  of  any  of 
these  invoiced  matters  which  are  before  you  ?  [3726] 

A.     It  is ;  yes,  sir. 

Q.  And  does  this  check  carry  a  personal  en- 
dorsement on  its  back? 

A.  This  does  not  indicate  a  personal  endorse- 
ment. It  is  obliterated.  Weatherford  Spring  Com- 
pany of  United  States,  and  then  also  Weatherford 
Spring  Company  of  Venezuela,  C.  A.  [3727] 

Mr.  L.  E.  Lyon:  I  will  offer  this  check  in  evi- 
dence as  Defendants'  Exhibit  GT. 

*     *     * 

Q.  (By  Mr.  L.  E.  Lyon)  :  Mr.  Smith,  at  the 
time  that  this  case  was  going  to  trial,  I  believe,  our 
schedule  to  go  to  trial  in  1951,  in  the  fall,  did  I 
request  that  you  be  present  to  act  as  a  witness  ? 

A.     That  is  correct. 

Q.  Just  prior  to  that  time  were  you  in  Vene- 
zuela? A.     I  was. 
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Q.     Were  you  detained  in  Venezuela? 

A.     I  was. 

Q.     On  charges  instituted  by  whom? 

A.     Mr.  J.  E.  Hairs  attorney. 

Q.     What  were  the  charges? 

A.  A  letter  was  filed  with  the  Internal  Revenue 
Department  in  Venezuela,  along  with  two  schedules 
which  contained  commissions  that  had  been  paid  me 
in  the  United  States,  but  in  the  usual  course  of  my 
procedure  or  association  with  Weatherford  Spring 
Company,  and  was  a  schedule  of  commissions  paid 
from  the  judgment  of  my  lawsuit  amounting  to  ap- 
proximately $120,000  in  which  it  was  inferred  that 
those  commissions  [3728]  were  paid  by  the  Weather- 
ford  Spring  Company  to  me  in  Venezuela  and  I 
was  thereby  detained. 

Q.     How  long  were  you  detailed  in  Venezuela? 

A.     Approximately  three  weeks. 

Q.    How  did  you  finally  get  out? 

A.  I  was  caused  to  hire  an  attorney  of  the  Gulf 
Oil  Corporation  and  management  of  all  the  oil  com- 
panies revealed  their  books  to  an  inspector  from  the 
Internal  Revenue  Department  to  satisfy  him  of  my 
statement  that  I  had  not  received  any  money  in 
Venezuela. 

Upon  completion  of  this  audit  there  in  both 
Caracas  and  Maracaibo  and  with  a  hearing  before 
the  Internal  Revenue  board,  I  was  granted  my 
Salvalicentia,  which  is  an  exit  permit  from  the 
country. 
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Q.  At  what  time  of  the  year  1951  did  you  get 
out  of  Venezuela  ? 

A.  According  to  my  records  it  was  in  June,  I 
returned  to  the  United  States,  not  completing  the 
rest  of  my  trip.  [3729] 


Redirect  Examination 
By  Mr.  L.  E.  Lyon: 

Q.  I  place  this  file  before  you,  Mr.  Smith,  and 
ask  you  to  take  just  one  of  these.  In  the  first  place, 
Mr.  Smith,  you  have  handed  to  me  a  file  of  packing 
lists.  Is  this  the  file  of  packing  lists  from  which 
you  compiled  Exhibit  GM?  A.     It  is. 

Q.  And  what  are  those  papers  that  are  in  this 
file? 

A.  This  is  a  copy  of  a  packing  list  pertaining  to 
each  order  as  enumerated  and  designated,  covering 
the  material  on  the  specific  order  as  mentioned,  and 
gives  the  quantities,  the  type  of  box,  the  type  of 
equipment,  with  the  gross,  net,  and  legal  weights, 
and  then  the  gross,  net,  and  legal  weights  in  kilos, 
along  with  the  cubic  dimensions  of  each  box. 

Q.  Is  such  a  packing  list  necessary  under  [3739] 
export  regulations?  A.     Very  necessary. 

Q.  And  it  is  necessary  under  export  regulations 
to  state  the  precise  gross  and  net  weights  of  all  the 
items  shipped? 

A.  It  must  be  in  all  instances  of  any  type  of 
equipment,  because  it  permits  the  purchaser  to  con- 
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tract  for  overseas  shipment  either  by  net,  or  either 
by  gross  weight  or  cubic  content  or  a  combination 
of  the  two. 

Q.  I  have  picked  out  one  packing  list  here.  I 
would  just  like  to  have  you  read  the  items  on  that 
packing  list  into  the  record. 

Where  did  this  packing  list  come  from  ? 

A.  The  packing  list  was  forwarded  to  my  office, 
the  export  office  of  Weatherford  Spiing  Company, 
from  the  client  after  the  furnishing  of  the  order 
had  been  completed. 

Q.  Is  this  a  copy  of  the  packing  list  as  actually 
supplied  to  the  export  authorities?  A.     It  is. 

Q.  Will  you  just  read  this  particular  packing 
list,  giving  the  date  and  all  information  on  it,  into 
the  record? 

A.  The  packing  list  states,  ^^  Shipped  by: 
Weatherford  Spring  Company — Shipper's  Order: 
E-120.''  It  was  shipped  from  Weatherford,  Texas, 
and  the  customer's  order  is  E-7333-P.  The  destina- 
tion was  the  Mene  Grande  Oil  Company,  C.  A., 
care  [3740]  of  Gulf  Oil  Corporation,  to  ^^  Notify 
Stone  Forwarding  Co.,  Houston,  Texas." 

The  consignee  was  Mene  Grande  Oil  Company, 
C.  A.,  at  Puerto  La  Cruz,  Venezuela. 

And  description  of  the  contents,  package  number, 
kind — it  states: 

^'1  Wooden  Cases  25  5V2-inch  Spiral  Centralizers, 
20  lbs.  ea." — the  value  of  697.13,  a  gross  weight  of 
697.2,  a  net  weight  of  500  pounds,  a  legal  weight  of 
500  pounds;  in  kilos,  316.15  gross,  net  226.8,  the 
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legal  is  226.8;  the  cubic  dimensions  are  47  inches 

by  46  inches  by  41  inches. 

Q.    What  does  that  size  mean?  A.     Sir? 

Q.  What  do  those  size  figures  that  you  just  read 
mean  ?  A.     The  last  figures,  you  mean  ? 

Q.    Yes. 

A.  The  last  figure  is  the  cubic  content  of  the  box 
in  which  25  spiral  centralizers  were  contained  in 
the  shipment. 

Q.  That  is,  it  gives  you  the  three  dimensions  of 
the  box,  you  mean?  A.     Yes. 

Q.     O.  K.  Proceed  to  the  next  item. 

A.     Do  you  want  each  item  read? 

Q.    Yes.  [3741] 

Mr.  Scofield :  Before  he  does  that,  your  Honor,  I 
w^ant  it  understood  that  my  objection  made  yester- 
day stands  against  all  this  testimony. 

The  Court:    Very  well.  Objection  overruled. 

A.     Packages  2  to  9  are  ditto. 

Package  10,  a  wooden  case  of  25  7-inch  spiral 
centralizers,  25  pounds  each,  the  value  of  804.38,  a 
gross  weight  of  864.3,  net  weight  625,  legal  weight 
625;  kilos  391.9,  gross  283.5,  net  283.5,  legal;  cubic 
dimensions,  47  inches  by  48  inches  by  54  inches. 

Q.  (By  Mr.  L.  E.  Lyon)  :  On  that  column  you 
have  read  a  gross  weight  of  864,  I  believe. 

A.     Yes. 

Q.     Pounds?  A.     864.3. 

Q.  Is  that  the  measured  weight  of  the  box  con- 
taining these  25  centralizers?  A.     That  is. 

Q.     That  is  the  actual  scale  weight  of  that  box? 


3116  Jesse  E,  Hall,  etc,  vs. 

(Testimony  of  Roland  E.  Smith.) 

A.    That  is  correct. 

Q.  Now,  the  weight  of  the  centralizers  that  were 
in  the  box  was  a  weight  of  625  pounds? 

A.     Net. 

'Q.     Is  that  correct? 

A.     That  is  correct.  [3742] 

Q.  So  each  of  those  7-inch  spiral  centralizers 
actually  weighed  25  pounds,  is  that  correct? 

A.     Correct.  [3743] 


BRUCE  BARKIS 

(Recalled) 

Further  Direct  Examination 

By  Mr.  L.  E.  Lyon:  [3749] 

*    ^     * 

Q.  (By  Mr.  L.  E.  Lyon) :  Now,  Mr.  Barkis,  you 
have  on  these  charts,  which  you  have  identified,  set 
forth,  made  numerous  entries.  Can  you  tell  me, 
without  regard  to  these  charts,  what  the  causes  are 
of  fluctuations  in  sales  of  scratchers  and  central- 
izers, from  your  experience  in  selling  these  items 
to  the  oil  companies? 

A.  There  are  many  such  factors.  I  have  listed 
them. 

Mr.  L.  E.  Lyon:  All  right.  You  have  prepared 
a  list  of  them. 

Perhaps  we  can  get  at  this  faster  by  just  offering 
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the  written  list,  which  I  will  ask  be  marked  in  evi- 
dence at  this  time  as  Exhibit  GV.  [3760] 


Q.  Now,  Mr.  Barkis,  you  have  prepared  a  pen- 
ciled chart  which  you  have  entitled,  ^^  Typical  in- 
stallation illustrating  overselling:  by  Weatherford 
resulting  in  customer  dissatisfaction."  You  have 
prepared  this  chart,  have  you? 

A.     Yes,  I  did.  It  is  a  sketch. 

Q.    Or  sketch. 

Mr.  L.  E.  Lyon:  I  will  ask  that  this  sketch  be 
marked  as  Defendants'  Exhibit  GW  and  will  ask 
if  we  may  have  a  like  stipulation  with  respect  to 
Exhibit  GW,  Mr.  Scofield. 

Mr.  Scofield:     Yes,  I  will  so  stipulate. 

Mr.  L.  E.  Lyon :  That  is,  it  may  be  deemed  that 
the  witness  has  testified  in  the  manner  illustrated 
by  the  sketch,  [3761]  Exhibit  GW. 

Mr.  Scofield:     That  is  my  stipulation. 

The  Court :     Very  well. 

Mr.  L.  E.  Lyon:  I  will  oifer  in  evidence  De- 
fendants' Exhibit  GW.  I  accept  the  stipulation. 

*  4f  -X- 

Q.  (By  Mr.  L.  E.  Lyon) :  Mr.  Barkis,  when 
you  were  at  Houston  during  the  recess,  or  at  about 
that  time,  did  you  obtain,  at  my  request,  a  list  of 
the  wall-cleaning  guide  sales  from  the  Houston 
office?  A.    Yes,  I  did. 

Q.  And  you  have  tabulated  that  list,  too,  have 
you?  A.    Yes,  I  have — at  my  instruction. 
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Q.  And  this  list  that  I  have  in  my  hand  is  the 
list  of  wall-cleaning  guide  sales,  set  forth  by  years, 
dollar  value,  and  number  of  units,  is  that  correct? 

A.     That  is  correct. 

Mr.  L.  E.  Lyon:  I  will  offer  the  list  in  evidence 
as  Defendants'  Exhibit  GX.  [3762] 

*     *     * 

Mr.  Scofield:  I  don't  think  it  is  worth  while 
taking  the  time. 

The  Court:  And  you  will  stipulate  that  he  will 
be  deemed  to  have  so  testified? 

Mr.  Scofield:    Yes;  I  will  so  stipulate. 

The  Court:  Very  well.  Pursuant  to  the  stipula- 
tion. Exhibit  GX  is  received  in  evidence.  [3764] 


ROY  BOWEESOCK 

a  witness  previously  called  and  sworn,  recalled  on 
behalf  of  defendants  in  rebuttal,  was  examined  and 
testified  as  follows : 

The  Court :    You  have  heretofore  been  sworn  and 
testified? 

The  Witness :     Yes,  sir. 

The  Court:     You  are  now  recalled  for  rebuttal. 

Direct  Examination 
By  Mr.  Scofield: 

Q.     Have  you  made  further  inspection  of  B  &  W 
sales  records  since  you  testified  last? 
A.     I  have. 
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Q.     For  what  purpose? 

A.  To  determine  the  various  types  of  scratehers, 
the  amounts  of  various  types  of  scratehers  sold.  The 
types  of  scratehers  are  wall-cleaning  guides,  rotat- 
ing, Multiflex  scratehers  used  on  centralizers  and 
the  Nu-Coil  scratehers,  and  also  the  amount  of  cen- 
tralizers used  on  scratehers. 

Mr.  Scofield :  Schedules  and  charts,  your  Honor, 
have  [3774]  been  prepared  by  this  witness  and  we 
have  keyed  in  the  exhibit  numbers  of  these  schedules 
and  charts  with  the  numbers  of  the  same  companies 
of  charts  that  were  offered  previously.  And  I  have 
requested  the  clerk  to  sort  out  the  exhibits  whic^h 
have  been  made  by  this  witness  since  he  last  testi- 
fied, and  will  ask  that  those  be  put  before  him. 

'Q.  Do  you  have  a  set  of  those,  Mr.  Bowersock, 
before  you?  A.     I  do. 

Mr.  Scofield:  A  copy  of  these  have  been  fur- 
nished to  the  other  side. 

Q.  I  put  before  you,  Mr.  Bowersock,  Exhibit 
175-H,  and  describe  briefly  from  what  records  that 
was  prepared  and  what  the  exhibit  is. 

Mr.  L.  E.  Lyon:  Your  Honor,  I  am  willing  to 
stipulate  that  this  witness,  if  called,  would  testify 
that  he  obtained  this  information  from  the  records 
of  B  &  W,  and  would  testify  that  this  is  a  compila- 
tion of  the  material  that  he  obtained  from  B  &  W. 

The  Court:  Testify  to  the  facts  shown  on  the 
exhibits  ? 

Mr.  L.  E.  Lyon:     That  is  all  the  facts  that  are 
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shown  on  there,  your  Honor,  that  I  stated  that  I 

would  stipulate. 

The  Court:  In  other  words,  you  will  stipulate 
that  he  will  be  deemed  to  have  testified,  without 
repeating  it  here,  to  all  the  facts  set  forth  in  Ex- 
hibits 175-H  and [3775] 

Mr.  L.  E.  Lyon:  175-H  and  175-1;  then  these 
six  tabulations  here,  your  Honor. 

The  Court:  Are  they  175-H,  -I,  -J,  -K,  -L,  -M 
and  -N? 

Mr.  Scofield:  No,  sir.  They  are  just  175-H  and 
175-1. 

•5f  *  * 

The  Court :  Very  well.  Will  it  be  stipulated  that 
this  witness,  without  the  necessity  of  repeating  it, 
will  be  deemed  to  have  testified  to  the  facts  shown 
on  Exhibits  175-H,  -I  and  176-J  ,-K,  175-F  and  -G, 
178-F  and  -G,  179-E  and  -F,  180-D  and  -E? 

Mr.  L.  E.  Lyon :     Yes,  your  Honor. 

The  Court:    And  181-B. 

Mr.  Scofield:     Accept  the  stipulation. 

*  *     * 

Q.  (By  Mr.  Scofield) :  I  would  like  to  have  you 
take  Exhibit  175-1,  Mr.  Bowersock,  and  explain  to 
the  court  the  significance  of  the  meaning  of  the  key, 
just  that  one  exhibit.  [3776] 

*  *     * 

A.  The  key  simply  indicates  that  the  one  type 
of  markings  or  cross-hatching  on  these  charts  desig- 
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nates  Nu-Coil  scratcher  sales  and  the  other  type 

designates  Multiflex  scratcher  sales. 

Q.  (By  Mr.  Scofield)  :  Are  the  sales  shown  on 
this  chart,  that  is,  is  this  chart  a  reproduction  of 
any  one  of  the  former  charts,  except  insofar  as 
these  key  cross-sectioned  areas  are  concerned? 

A.  That  is  right.  This  is  the  same  chart  that  was 
previously  put  in  as  an  exhibit,  but  I  don't  remem- 
ber what  the  exact  number  of  it  was.  It  showed  the 
scratcher  sales  of  Import  Tool  Company  to  Cana- 
dian Gulf  Company,  and  all  that  was  done  was  to 
mark  the  chart  with  the  Multiflex  scratcher  sales  so 
as  to  make  a  designation  between  the  two. 

Q.  Did  you  receive  from  Mr.  Knapp  any  infor- 
mation in  addition  to  that  which  you  took  from  the 
invoices  in  the  preparation  of  these  charts?  [3777] 

A.  I  received  the  total  over-all  percentages  of 
various  types  of  scratcher  sales. 

Q.     Was  a  chart  made  up  from  that  information  ? 

A.  Yes;  a  chart  was  prepared  but  it  is  being 
photostated  now. 

Q.     You  do  not  have  that  at  the  present  time  ? 

A.     No,  sir.  [3778] 
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a  plaintiff  herein,  called  by  the  plaintiff  as  a  wit- 
ness on  rebuttal,  having  been  previously  sworn,  was 
examined  and  testified  as  follows : 

The  Court:  You  have  heretofore  been  sworn, 
have  you  not,  Mr.  Hall? 

The  Witness:     Yes,  sir. 

The  Court:  And  testified,  and  you  are  now  re- 
called on  rebuttal.  [3782] 

Proceed. 

Direct  Examination 

By  Mr.  Scofield: 

Q.  Did  you  hear  Mr.  Wright's  testimony  when 
he  was  on  the  stand?        A.     I  did. 

Q.  I  would  like  to  know,  Mr.  Hall,  when  you 
first  put  abrading  elements  on  the  outside  of  a  cas- 
ing to  condition  an  oil  well  for  cementing? 

A.    In  1935.  [3783] 

Q.  (By  Mr.  Scofield)  :  Where  was  this  work 
done,  Mr.  Hall? 

A.  Near  Bakersfield,  California,  in  what  is 
known  as  the  Weed  Patch  oil  field. 

Q.     Do  you  know  the  name  of  the  well? 

A.     Yes,  Bristol  No.  1. 

Q.     Who  was  drilling  the  well? 

A.  The  Mountain  View  Oil  Company,  which  I 
was  a  member  of. 

Q.  Who  had  direct  charge  of  the  drilling  opera- 
tions? A.     I  did. 

Q.    When  was  this?  A.     1935. 

Q.    How  long  did  it  take  to  drill  the  well? 
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A.  Oh,  we  drilled  on  that  well  over  a  year,  but 
I  don't  really  recall  the  exact  dates.  They  are  of 
record  in  testimony. 

Q.  I  put  before  you  Exhibit  270,  and  ask  you  if 
you  can  identify  that  and  state  what  it  is  ? 

A.  Yes.  That  is  a  map  of  a  section  of  Kern 
County.  There  are  the  Mountain  View  and  Edison 
oil  fields,  which  include  the  Weed  Patch  district. 

Q.  Is  the  well  that  you  have  referred  to,  this 
Garner-Bristol  well,  noted  on  that  map  in  any 
fashion^  A.     Yes.  [3784] 

Mr.  L.  E.  Lyon:  The  map  is  the  best  evidence, 
your  Honor. 

The  Witness:     There  is  the  circle. 

Mr.  Scofield :  I  did  not  know  whether  you  would 
be  able  to  see  the  notation,  your  Honor. 

The  Court:  Very  well.  He  may  explain  it.  Ob- 
jection overruled. 

The  Witness :  There  is  a  circle  A  and  B,  marked 
A  and  B,  and  at  the  time  that  I  started  to  drill  the 
well,  when  I  spudded  in  at  the  first  location,  was 
the  time  Harold  Ickes,  in  making  a  conservation 
for  drilling,  set  a  different  ruling,  and  we  had  to 
skid  the  derrick  and  move  deeper  into  the  lease,  and 
that  would  be  B. 

Q.  (By  Mr.  Scofield) :  Did  you  obtain  any  rec- 
ord of  the  drilling  of  this  well  from  any  source  ? 

A.  Yes.  I  obtained  the  records  that  were  filed  at 
the  Bureau  of  Mines,  Kern,  in  Bakersfield. 

Mr.  L.  E.  Lyon:  Your  Honor,  if  a  part  of  this 
record  is  going  to  be  used,  which  Mr.  Scofield  has 
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just  handed  to  me,  we  demand  and  request  the  en- 
tire record  of  the  Division  of  Oil  and  Gas  be  pro- 
duced and  offered  in  evidence,  and  not  a  part  and 
parcel  of  that  record. 

The  Court:    What  is  the  exhibit? 

Mr.  Scofield:     Exhibit  No.  271,  your  Honor. 

Q.  I  put  that  before  the  witness  and  ask  him  to 
identify  [3785]  it. 

A.  This  is  a  witten  record  and  a  proposal  to  the 
Division  of  Oil  and  Gas,  dated  August  26,  1935. 

Q.     Who  obtained  that  record  ?  A.     I  did. 

Q.     From  whom? 

A.  From  the  Division  of  Oil  and  Gas,  in  Bakers- 
field. 

Q.     When? 

A.  Well,  I  recall  something  like  two  or  three 
years  ago. 

Q.  Is  that  all  that  you  obtained  from  the  Divi- 
sion of  Oil  and  Gas  at  that  time? 

A.     This  is  all  I  obtained  and  all  they  had. 

Q.  What  type  of  tool  did  you  use  on  this  well, 
the  Garner-Bristol,  in  1935,  Mr.  Hall? 

A.  On  the  10-inch  casing,  I  used  the  regular 
centralizer,  straight  centralizer,  and  I  had  taken 
and  cut  out  the  inside  of  the  collars  and  bored  holes 
in  them  and  taken  cable  and  cut  it  up  and  made 
bristles  and  put  them  in  those  holes,  and,  as  I  recall, 
there  were  two  of  those  centralizers  and  scratchers, 
combined  scratchers  and  centralizers,  run  on  the 
surface  casing. 

Q.     What  do  you  mean  by  ''the  surface  casing"? 

A.     That  is  the  first  string  of  casing  set,  to  con- 
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trol  head  surface  water  and  one  thing  and  another, 
like  cave-ins.  That  is  required  by  the  water  district, 
by  the  Bureau  of  Mines,  [3786]  to  set. 

Then  I  ran  a  string  of  5%  pipe  down  somewhere 
near  5,000  feet,  possibly  5,100,  with  six  scratchers  on 
them,  manufactured  by  a  machine  shop  in  Bakers- 
field  known  as  Chris  Nelson.  Those  scratchers  were 
made  somewhere  in  the  period  of  time  in  July,  in 
June  or  July,  1935.  They  were  brought  out  on  the 
well. 

We  had  a  fishing  job.  We  were  ready  to  set  the 
5%  pipe  to  bottom,  and  on  the  last  trip  in  we  stuck 
a  core  barrel,  twisted  the  pipe  off,  and  we  had  the 
pipe  for  a  month  or  more,  for  a  long  period  of  time, 
laid  on  the  lease,  out  on  the  rack,  and  I  had  all  the 
paraphernalia  ready  to  run  on  that,  and  these 
scratchers  remained  there  on  the  lease,  piled  out 
near  the  casing,  and  for  some  period  of  two  months 
or  more. 

Q.     Who  made  the  scratchers  that  were  put  on 
the  water  string? 

A.  Chris  Nelson,  a  man  running  a  machine  shop 
in  Bakersfield. 

Q.  And  who  made  the  scratchers  that  were  put 
on  the  oil  string? 

A.  No.  You  are  getting  the  ''oil  string"  and  the 
''water  string" — the  surface  string.  I  made  the 
ones  that  went  on  the  surface  string,  together  with 
a  welding  shop  that  was  on  the  near  corner  there, 
Western  Welding  Shop.  [3787] 

The  water  string,  that  is,  the  long  string,  the 
5%  was  manufactured  by  Chris  Nelson. 
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And  then  we  did  not  get  that  pipe  to  bottom,  and 
my  proposal  here  is  to  set  it  off  of  bottom  on  ac- 
count of  we  had  some  small  drill  pipe  that  was 
stuck  in  the  hole,  after  fishing  for  quite  a  while, 
and  then  we  set  that  5%  pipe  around  5,000  feet  and 
cemented  it,  and  then  we  went  in  and  proposed  here 
to  run  a  string  of  4-inch  onto  bottom,  which  we 
would  call  the  combination  string,  and  that  combina- 
tion string  had  a  Baker  basket,  a  Baker  casing 
shoe,  a  cast  iron  baffle  plate,  manufactured  by 
Baker  Oil  Tool,  and  I  had  two  small  centralizers 
together  with  scratchers  and  bristles  on  them.  The 
collars  of  those  were  developed  at  Hall  Machine 
Shop  at  an  earlier  date.  They  were  run  in  the  hole 
and  cemented  likewise. 

And  that  I  believe  was  the  sequence  of  the  run- 
ning of  the  scratchers. 

And  at  an  earlier  date,  either  before  '35  or  in  the 
first  part  of  the  year  '35,  before  I  had  any  of  the 
hole  ready,  I  got  the  idea  of  building  a  scratcher 
and  I  went  to  the  Hall  Machine  Shop  through  one  of 
their  representatives  which  carried  me  there,  to  see 
if  they  would  do  some  experimenting  work  for  me, 
and  they  took  on  the  job  and  there  were  quite  a  few 
attempts  to  make  a  scratcher.  We  finally  wound 
up  with  two  scratchers  and  quite  a  few  collars  left 
over,  [3788]  and  they  were  all  of  the  same  size  of 
this  pipe  that  was  set  in  Bristol  No.  1.  That  pipe 
was  finally  set,  and  the  size  of  it  was  3^2  O.U.  in- 
stead of  4I/2,  4-inch  j)ipe,  as  the  chart  calls  for  there. 


Kemieth  A.  Wright,  etc,  3127 

(Testimony  of  Jesse  E.  Hall,  Sr.) 

Mr.  Scofield:  I  should  like  at  this  time  to  have 
the  permission  to  open  the  deposition  of  Mr.  Chris 
Nelson  that  has  been  filed  in  court. 

The  Court :     Has  it  been  marked  as  an  exhibit  ? 

Mr.  Scofield:  Yes,  sir,  it  has  been  marked  as  an 
exhibit. 

The  Court :     What  exhibit  ? 

Mr.  Scofield:     272.  [3789] 

*     *     * 

Q.  I  put  before  you  two  photographs  which  have 
been  marked  for  identification  as  Exhibits  272-B 
and  272-C.  Can  you  identify  those  ?  A.     I  can. 

Q.     What  are  they? 

A.  One  of  them  is  of  a  scratcher,  a  photograph 
of  the  type  of  scratcher  that  Chris  Nelson  manufac- 
tured and  was  run  on  the  5%  pipe,  and  that  is  Ex- 
hibit 272-B. 

Exhibit  272-C  is  an  inside  photograph  showing 
how  the  bristles  are  fastened  on  the  inside  of  the 
collar. 

Q.  You  also  have  before  you  a  physical  exhibit, 
Exhibit  272-A.   State  what  that  is. 

A.  Exhibit  272-A  is  the  physical  specimen  of 
Exhibit  272-B. 

Q.     Do  you  know  who  made  that? 

A.     Chris  Nelson. 

Q.     At  whose  request? 

A.    At  my  son  George's,  who  is  deceased  now. 

Q.     When  was  it  made  ? 

A.     I  haven't  the  slightest  recollection  as  to  when 
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it  [3791]  was  made,  only  it  was  several  years  ago, 
and  it  was  made  prior  to  the  taking  of  the  Chris 
Nelson  deposition. 

Q.  The  Chris  Nelson  deposition  was  taken  June 
14,  1951.  Was  this  Exhibit  272-A  made  before  or 
subsequent  to  the  taking  of  that  deposition? 

A.  It  was  present  at  the  taking  of  the  deposi- 
tion, so  it  was  made  prior. 

Q.  Now,  what  is  this  Exhibit  272-A,  that  is,  what 
relationship  does  it  bear  to  your  Garner-Bristol 
well,  if  any? 

A.  It  is  the  type  of  scratcher  that  I  had  Chris 
Nelson  to  make,  to  remove  the  w^all  cake  off  the 
bore  of  the  well. 

Q.     How  many  of  those  were  made? 

A.     Six. 

Q.     Did  you  run  them  in  the  well? 

A.     I  did. 

Q.    When? 

A.  It  was  in  the  summer  of  1935,  when  the  string 
of  casing  was  run.  They  were  run  in  the  well  and 
cemented. 

Q.     On  what  casing  string  were  they  run? 

A.     Upon  what  we  call  the  water  string. 

Q.     How  many  of  them  were  used  ?  A.     Six. 

Q.    Were  they  left  in  the  well? 

A.     They  were.  [3792] 

Q.  I  put  before  you  Exhibit  47,  to  which  is  at- 
tached an  envelope  marked  ''Exhibit  47- A."  Can 
you  identify  that  and  tell  me  what  it  is  ? 

A.     Exhibit  47-A  is  an  invoice 
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Q.  Is  that  ^^47"  or  ^^47-A"  you  are  referring 
to? 

A.  47  is  an  invoice  from  the  Hall  Machine  and 
Tool  Works,  2020  Union  Avenue,  Bakersfield,  Cali- 
fornia, to  Hall  and  Son — ^my  son  involved  here 
would  be  George  Hall — 1861  Quincy  Street  in  the 
city.  It  says,  "2  per  cent  10  days." 

Q.  Can  you  identify  the  item  that  is  covered  by 
the  invoice? 

A.  It  is  in  the  invoice.  I  can.  It  is,  ^^Make  model 
of  cement  guide."  That  model  is  the  model  that  was 
made  of  a  scratcher  and  a  centralizer,  and  I  be- 
lieve there  were  some  letters,  as  I  recall,  of  a  lot  of 
correspondence  back  and  forth  to  Samuel  H.  Robin- 
son, attorney  on  this.  It  is  still  now  a  scratcher  and 
combined  centralizer  of  the  small  size.  This  is  the 
same  batch  of  equipment  that  was  made,  that  I  was 
speaking  of  a  while  ago,  that  I  got  the  collars  from. 

Q.  When  was  that  combination  scratcher  and 
centralizer  made? 

A.  It  was  made  near  about  this  date.  I  rather 
think  it  must  have  been  made  before — I  wouldn't 
think  it  was  [3793]  built  before,  it  was  built  pos- 
sibly after,  that  I  don't  know,  but  it  was  all  about 
this  time.  May  6,  1935. 

Q.  Were  you  at  that  time  drilling  this  Garner- 
Bristol  well?  A.     I  was. 

Q.  Why  did  you  make  up  a  device  of  that 
character  ? 

A.     I  didn't  make  this  device  up  of  this  character 
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here  to  run  in  the  well  because  it  was  too  small.   I 
w^as  thinking  of  it  in  the  form  of  a  model  to  secure 
an  application — for  an  application  to  be  prepared 
on  it  for  filing  for  a  patent. 

Q.  How  was  the  scratcher  combined  with  the 
centralizer  in  that  model  device? 

A.  It  was  made — the  scratcher  bristles  were 
made  and  put  in  the  collar,  in  one  of  the  collars 
of  the  centralizer,  as  each  centralizer  has  two  col- 
lars on  it. 

Q.  Was  the  structure  on  the  centralizer  the 
same  or  something  different  than  Exhibit  278-A 
which  you  have  before  you? 

A.  I  would  say  the  structure  of  fastening  was 
very  much  different.  This  structure  was  demon- 
strated at  a  later  date  as  being  an  easier  way  to  do 
it.  I  wasn't  satisfied  with  the  way  this  structure 
here  put  them  on.  But,  this  other  structure,  as  I  re- 
call it — it  has  been  so  long  ago — the  bristles  were 
fastened  in  kind  of  a  hairpin  form,  they  [3794]  w^ere 
pushed  through,  a  wire  in  a  recess,  turned  on  the 
inside,  and  the  wire  threaded  in  through  that.  I 
have  made  some  of  that  nature  and  that  is  what 
strikes  me  at  this  time.  I  haven't  seen  how  this  was 
put  together  in  several  years,  but  I  am  of  the  opin- 
ion that  it  was  threaded  together  with  a  wire,  but 
there  were  holes  bored  in  the  collar  and  wickers  put 
in  them.  I  am  not  clear  just  at  this  moment  how 
they  were  fastened.  [3795] 

Q.  In  one  of  your  previous  answers  you  referred 
to  letters  of  Samuel  L.  Robinson.  I  put  before  you 
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two  letters,  one  identified  as  Exhibit  48,  to  which 
is  attached  an  envelope  marked  48-A  for  identifica- 
tion; a  second  letter,  dated  May  8,  1935,  marked 
Exhibit  49  for  identification,  to  which  is  clipped  an 
envelope  marked  Exhibit  49-A  for  identification. 
Explain,  if  you  will,  or  identify,  if  you  will,  the 
Exhibit  48  which  you  have? 

A.  Exhibit  48  is  a  letter  that  Mr.  Samuel  Robin- 
son is  writing  me  and  discussing  the  proposal  of 
getting  William  Maxwell  to  show  him  this  to  get 
him  to  file  an  application  on  this  cement  equalizer, 
^  together  mth  your  improvement  to  operate  to 
scrape  and  clean  the  bore  of  a  well." 

Q.     Who  was  Samuel  Robinson? 

A.  Samuel  Robinson  was  a  lawyer  which  I  used 
for  several  vears,  which  is  now  deceased.  He  was 
a  partner  with  Joe  Burke  and  Mark  Herron,  or 
worked  out  of  the  office  there.  I  don't  know  what 
partnership  they  had — at  756  South  Broadway. 

Q.     Here  in  Los  Angeles? 

A.  In  the  Chapman  Building,  Los  Angeles,  Cali- 
fornia. 

Q.     Was  he  representing  you? 

A.     Yes,  he  represented  me  in  many,  many  cases. 

Q.     What  did  he  have  to  do  with  this  model? 

A.  As  I  was  fully  occupied  in  time  and  had  no 
time  [3796]  to  run  back  and  forth  to  Los  Angeles, 
he  frequently  came  up  to  see  me  on  different  things. 
He  was  to  bring  the  model  back  down  to  show  it  to 
Mr.  Maxwell. 

Q.     Did  he  have  any  interest  at  all  with  you  in 
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this  model ;  that  is,  did  he  take  any  part  in  the  pay- 
ment for  the  service  of  preparing  the  model  or  any- 
thing of  that  sort  ? 

A.  No.  I  had  often  told  him  wherever  he  could 
find  a  manufacturer — I  was  kind  of  doing  a  lot  of 
inventing  along  at  that  time — that  I  would  give  him 
a  percentage  of  any  contract  that  I  might  get,  a 
license  agreement,  upon  anyone  that  might  do  the 
manufacturing.  Prom  that  standpoint  he  was  in- 
terested. I  had  some  other  pumps  and  what  not  that 
he  had  done  quite  a  bit  of  work  in  lining  up. 

Q.  I  would  like  to  have  you  identify  the  model. 
Was  it  the  model  that  consisted  of  the  centralizer 
and  the  scratcher  combined  together,  or  was  it  some 
device  such  as  you  have  you  have  before  you  which 
is  Exhibit  272- A? 

A.     It  was  a  scratcher  and  a  centralizer  combined 

together.  [3797] 

*     *     * 

Q.  (By  Mr.  Scofield) :  I  put  before  you  Ex- 
hibits 49  and  49-A  and  ask  you  to  identify  that 
letter  if  you  can. 

The  Court :     What  exhibits  did  you  call  those  ? 

Mr.  Scofield :     49  and  49-A,  your  Honor. 

A.  49  is  a  letter  from  Mr.  Samuel  Robinson,  Mav 
8,  1935. 

*         *         * 

A.  Where  Mr.  Robinson  had  come  to  Bakersfield 
and  the  Mountain  View  oil  well,  and  I  apparently 
was  gone  when  he  was  there.  And  he  says  he  waited 
as  long  as  he  could  and  would  return  at  another 
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time,  which  would  be  Sunday  afternoon,  ^^and  I  will 

pick  up  the  model  at  that  time." 

Q.  What  was  actually  done  with  this  model  at 
that  time,  do  you  recall  ? 

A.  No.  The  model,  when  it  was  made,  that  went 
to  Los  Angeles  was  first  sent  to  be  chromed.  It 
was  brought  to  Los  [3798]  Angeles  and  chromed, 
and  then  I  carried  it,  myself,  to  the  office  of  Samuel 
Robinson. 

Q.     Who  brought  it  to  Los  Angeles? 

A.     I  did. 

Q.  How  soon  after  this  correspondence  passed 
between  you  and  Mr.  Robinson  was  the  model 
brought  to  Los  Angeles? 

A.  Very  shortly.  I  don't  recall  the  amount  of 
days,  but  it  was  a  very  short  period. 

Q.     Why  did  you  have  the  model  chromed? 

A.  Because  it  was  a  rough  nature  and  bringing 
it  into  offices  where  gentlemen  were  working,  and 
one  thing  and  another,  where  they  would  be  handling 
and  looking  at  it,  I  wanted  it  to  look  as  nice  as  pos- 
sible. 

Q.  What  do  you  mean  by  chromed?  Do  you  mean 
chrome-plated?  A.     Chrome-plated. 

Q.     What  was  done  after  the  model  was  chromed? 

A.     It  was  taken  to  William  Maxwell's  office. 

Q.     What  did  you  do  with  it  there? 

A.  Mr.  Robinson  and  I  went  to  call  on  Mr.  Max- 
well and  we  discussed  it. 

Q.  What  was  the  discussion  with  regard  to  this 
model? 
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A.  The  discussion  was  of  filing  an  application 
on  it  and  what  it  would  cost.  And  at  that  time  there 
was  a  matter,  William  Maxwell  stated  that  he  had 
somebody  who  [3799]  would  like  to  manufacture 
such  a  thing,  wanted  to  know  what  kind  of  proposi- 
tion, and  I  made  he,  Mark  Herron,  Samuel  Robin- 
son, and  myself  in  the  deal.  I  made  them  a  proposi- 
tion, and  that  proposition  I  recall  two  other  meet- 
ings with  them  that  I  came  back  after  that,  sent 
and  got  a  lot  of  articles. 

Q.     What  year  was  this?  A.     1935. 

Q.  All  of  these  meetings  in  1935.  Did  anybod}^ 
else  besides  these  three  gentlemen,  Messrs.  Max- 
well, Herron,  and  Robinson,  see  this  model  ? 

A.  Yes.  There  was  another  attorney  in  Mr.  Max- 
well's office,  I  recall  now,  as  Bob  Maxwell.  I  haven't 
seen  him  or  heard  of  him  since  that  date. 

Q.     Anybody  else? 

A.     That  is  all  that  I  know  of. 

Q.     Did    Clay   Miller   ever   see   the   model? 

A.     Oh,  Clay  Miller  has  seen  the  model 

*  -Jf  4f 

A.  But  Clay  Miller  saw  the  model,  and  while 
they  were  building  it  I  carried  him  over  to  the  Home 
Machine  Shop  to  look  it  over.  We  were  in  quite 
a  bind  as  to  how  to  put  the  bristles  in  and  he  was 
quite  a  builder,  himself.  I  carried  him  over  to  see 
if  he  had  any  idea  how  to  put  the  bristles  in.  [3800] 

Q.  (By  Mr.  Scofield) :  Did  you  ever  file  an  ap- 
plication for  patent  on  this  particular  model? 
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A.     I  did  not. 

Q.  What  did  you  do  next  after  this  model  was 
made  and  you  discussed  it  with  these  gentlemen  *? 

A.  There  was  the  prior  art  was  got  on  that,  and 
I  recall  some  patent,  the  Shaw  patent  of  1904,  Ar- 
nold patent  of  way  back  before  the  turn  of  the 
century  on  a  centralizer.  The  Shaw  was  on  the 
scratcher.  And  then  there  was  a  lot  of  work  done, 
two  patents,  I  believe,  by  a  fellow  by  the  name  of 
Brashear  (Bushara).  And  we  decided  that,  ge- 
nerically,  everything  that  was  shown  in  our  patent 
and  we  could  claim  for  the  elements  were  found 
either  in  Shaw  or  Bushara,  either  one. 

Mr.  L.  E.  Lyon:  Your  Honor,  I  will  move  to 
strike  the  statement  of  this  witness  with  repect  to 
the  disclosure  of  any  patent,  as  not  the  best  evi- 
dence. The  patents  themselves  are  the  best  evidence. 

The  Court:  It  is  not  offered  for  that,  as  I  un- 
derstand it. 

Mr.  Scofield:     No,  sir. 

The  Court:  Merely  to  show  his  reasons  for 
doing  what  he  did. 

Mr.  Scofield:     Yes.  [3801] 

*     *     * 

The  Court :     Had  you  finished  your  answer? 

The  Witness:     No.  No,  sir,  your  Honor. 

The  Court:     Complete  it. 

A.  At  that  time  Mr.  Maxwell,  Mr.  Robinson  and 
I  discussed  that  the  elements  in  Brashear  and  the 
Shaw  patents,  if  there  were  anything  that  we  got 
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a  patent  on,  it  would  be  some  little  novel  feature 
with  itself,  and  the  patent  would  be  so  slim — Max- 
well called  it  'Hhe  art  had  been  perforated  to  the 
degi^ee  that  there  would  be  nothing  left  to  afford 
the  money  to  file  the  application." 

Q.  (By  Mr.  Scofield)  :  Who  obtained  these 
prior  art  patents  for  you  ? 

A.  Mr.  Maxwell  or  Sam  Robinson,  one.  It  was 
done  through  the  session,  I  think  there  was  a  search 
made.  [3802] 

■X-  *  * 

Q.  (By  Mr.  Scofield)  :  You  referred  to  two 
patents  in  your  testimony,  one  issued  to  Bushara 
and  one  to  Shaw. 

May  I  have  268  and  269? 

A.     Two  to  Bushara. 

Q.  Two  patents  to  Bushara.  I  put  before  you 
Exhibit  269  marked  for  identification — 268  marked 
for  identification  and  will  ask  you  if  you  can  iden- 
tify in  this  folder  of  patents  the  patents  you  have 
referred  to?  I  will  call  your  attention  to  the  fact 
that  the  index  in  the  front  of  that  folder  gives 
each  patent  an  identifying  number. 

Mr.  L.  E.  Lyon:  Your  Honor,  I  object  to  that 
if  there  is  any  attempt  to  produce  any  evidence  as  to 
the  disclosures  of  these  patents  other  than  what 
somebody  might  have  told  him  back  at  some  time, 
for  the  patents  were  not  pleaded  prior  to  the  com- 
mencement of  this  trial  as  required  in  Section  282 
and  all  subsections  of  the  Patent  Act  of  1952. 

Mr.   Scofield:     The  patents  have  been  properly 
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pleaded,  your  Honor,  and  it  will  be  shown  that  the 
30-day  period — that  they  were  pleaded  within  the 
time  of  the  30-day  period.  [3803] 

■5f         *         ^ 

Q.  (By  Mr.  Scofield) :  What  were  yon  selling 
at  this  time  or  were  you  selling  an  abrading  instru- 
ment for  conditioning  wells  at  this  time? 

*  *     * 

A.  I  was  selling  the  Cosco  well  bore  cleaning 
spiral  centralizer.  [3807] 

The  Court:  Is  that  exemplified  here  by  any  ex- 
hibit? 

Mr.  Scofield:     Yes. 

Q'.  Do  you  have  any  record  of  any  of  the  sales 
of  this  Cosco  centralizer,  as  you  call  it? 

A.     I  do. 

The  Court:     At  what  time? 

A.     In  1937  to  in  1939.  [3808] 

*  *     * 

Q.  (By  Mr.  Scofield) :  Did  you  make  these 
sales  ? 

The  Court:     Is  it  a  true  and  correct  list  of  them? 
The  Witness:     It  was  never  disputed. 
The  Court:     You  made  the  sales,  didn't  you? 
The  Witness:     I  made  the  sales.    So  far  as   I 

know,  it  is  absolutely  correct.  [3812] 

*  *     * 

Q.  (By  Mr.  Scofield)  :  Why  are  your  scratch- 
ers,  Mr.  Hall — and  by  ^^your  scratcher"  I  mean 
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the  Weatherford  scratcher — why  are  they  mounted 

rotatively  on  the  casing? 

A.  To  give  relief  to  the  fingers  as  they  pass, 
swing  down  by  the  collar  so  that  the  collar  can  turn 
and  give  relief  and  the  spring  finger  not  bend  it  up. 

Q.     You  mean  by  ''relief"  to  relieve  the  stress? 

A.  Relieve  the  stress  or  the  distance  of  the 
length  of  the  fingers  that  is  caught  in  the  angle  that 

is  turning  in. 

*     *     * 

The  Court :  Mr.  Scofield,  I  do  not  want  to  inter- 
rupt you,  but  have  we  not  been  all  over  that  be- 
fore ?  Did  not  Mr.  Hall  tell  us  once  how  the  rotating 
of  the  scratcher  on  the  casing  as  the  casing  was 
lowered  or  raised  in  the  well,  the  rotation  prevented 
the  bending  or  breaking  of  those  wires  or  whiskers  ? 

Mr.  Scofield:  This  is  in  rebuttal,  your  Honor,  to 
the  [3825]  testimony  of  Mr.  Doble. 

The  Court :     Is  there  any  issue  as  to  desirability  ? 

Mr.  Scofield:  Well,  there  is  an  issue  why  these 
scratcher  wires,  these  scratchers  themselves,  are 
mounted  rotatively  on  the  test. 

The  Court:  Mr.  Hall  has  previously  told  us  in 
his  previous  statement  that  it  is  desirable  to  have 
the  scratcher  rotate  on  the  casing  so  that  those 
whiskers  or  wires  will  keep  the  collar  from  becom- 
ing bent  or  fouled  up  as  the  casing  is  raised  or 
lowered  in  the  well. 

Mr.  Scofield:  Perhaps  it  would  be  suificient  for 
me  to  ask  Mr.  Hall,  if  the  reason  for  mounting  the 
scratcher  rotatively  on  the  casing  is  to  increase  the 
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area  over  which  the  scratchers  operate  upon  recip- 
rocation ? 

Mr.  L.  E.  Lyon :  That  is  objected  to,  your  Honor, 
as  fully  covered  by  this  witness.  It  is  not  rebuttal, 
because  actually  we  were  second  in  telling  what  the 
effect  was  and  not  first. 

The  Court:  I  do  not  see  that  there  is  any  issue 
between  you  on  that.  Mr.  Doble  didn't  express  an 
opinion  that  the  scratcher  would  survive  the  opera- 
tions as  to  the  well,  he  did  express  the  opinion,  as  I 
understood  him,  that  it  would  scratch  just  as  well 
if  it  were  welded  on  the  casing  and  the  casing  were 
rotated  as  it  would  if  the  scratcher  were  rotating 
on  the  casing.  I  do  not  understand  that  there  is 
any  [3826]  issue  between  the  parties  as  to  the 
effect  or  as  to  the  desirability,  relative  desirability, 
of  a  rotating  scratcher,  is  there  ? 

Mr.  Scofield :  Not  that,  your  Honor,  but  they  are 
representing  here,  Mr.  Doble  in  his  testimony 
throughout,  represented  that  the  reason  for  ro- 
tatively  mounting  the  scratcher  upon  the  pipe  was 
to  obtain  a  greater  area  scratched  or  a  pattern  upon 
the  interior  or  upon  the  inside  of  the  well  bored. 

Now  w^hat  I  am  attempting  to  do  by  Mr.  Hall,  is 
to  give  testimony  in  this  case  to  show  that  that  is 
not  the  intention  of  the  rotative  mounting  on  the 
scratcher  at  all,  that  there  is  no  purpose  whatever 
of  increasing  the  area  scratched,  but  it  is  to  relieve 
these  wires  when  they  double  back  or  are  recipro- 
cated. 

The  Court:     Mr.  Scofield,  all  you  are  saying  is 
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that  maybe  Mr.  Doble's  reasons,  that  is,  his  No.  1 
reason,  that  the  fingers  or  the  wires  will  find  more 
area  to  scratch  in  the  rotation,  that  your  position  is 
that  the  No.  1  reason  is  to,  in  effect,  preserve  the 
effectiveness  of  the  scratcher  wires  as  the  casing  is 
raised  or  lowered  in  the  well. 

Now  I  take  it  that  you  would  not  dispute  Mr. 
Doble's  statement  of  another  reason,  namely,  that 
by  rotating  as  the  casing  is  raised  or  lowered  the 
scratcher  will  probably  scratch  a  greater  surface 
than  it  would  if  it  were  welded  to  [3827]  the  casing. 

Mr.  Scofield:  No,  sir,  we  don't  dispute  that,  but 
we  don't  want  Mr.  Doble  to  get  on  the  stand  and 
interpret  the  Hall  applications  as  he  did. 

The  Court:  Just  because  he  states  one  reason  is 
the  No.  1  reason,  does  not  mean  that  there  might 
not  be  other  reasons. 

Mr.  Scofield:  That  is  true.  That  is  perfectly 
true. 

The  Court:  At  the  present  moment  I  am  con- 
vinced that  both  reasons  are  valid  for  rotating  it 
on  the  casing  unless  you  gentlemen  argue  me  out 
of  that  view.  I  have  that  present  view  that  both 
reasons  mentioned  are  rendered  desirable,  that  that 
collar  rotates  on  the  casing  if  it  is  able  to  do  so. 

Mr.  Scofield:  That  is  correct,  but  I  think  that 
the  plaintiff,  your  Honor,  is  entitled  to  have  evi- 
dence in  the  case  as  to  the  primary  purpose  of 
mounting  these  rotatively.  [3828] 
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A.     I  identify  277-A,  as  a  letter  I  written  Mr. 

William  Maxwell  requesting 

The  Court :  No,  you  do  not  need  to  tell  what  the 
letter  is  about.  Just  give  us  the  date  of  it. 

*  *       -x- 

The  Court:  That  is.  Exhibits  277-A,  -B,  and  -C, 
comprise  the  letter  and  the  enclosures,  do  they? 

The  Witness :     Yes,  sir,  and  the  answer. 

The  Court:  And  Exhibit  277-C  is  Mr.  Maxwell's 
answer  ? 

The  Witness :     That  is  correct. 

The  Court:  All  right.  What  is  the  purpose?  Do 
you  offer  them? 

Mr.  Scofield:  I  want  to  merely  identify  the 
sketch  as  the  sketch  of  the  model  to  which  he  testi- 
fied previously,  that  is,  this  model  that  was  chromed 
and  was  sent  here  to  [3841]  Bakersfield.  I  want  him 
to  identify  that,  or  if  he  can  or  not ;  that  is.  I  want 
to  know  whether  that  is  the  model  that  was  made 
there  in  Bakersfield  and  sent  down  here  in  1935. 

The  Court:  The  question,  then,  ^4s  Exhibit 
277-B  for  identification  intended  to  be  a  sketch  of 
the  chromed  model  concerning  which  he  has  previ- 
ously testified?" 

Mr.  Scofield :     That  is  correct. 

*  *     * 

The  Court :     What  is  the  purpose  of  the  offer  ? 

Mr.  Scofield:  To  establish,  your  Honor,  that 
at  the  time  the  interference  was  declared  with  Mr. 
Wright  and  in  [3842]  attempting  to  establish  th(^ 
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dates  of  his  invention  of  the  scratcher,  he  wrote  to 
Mr.  Maxwell,  inquiring  as  to  the  whereabouts  of 
the  model  which  had  been  made  in  Bakersfield  in 
1935.  [3843] 

4f  ^  4f 

Mr.  Scofield :  I  will  ask  that  the  clerk  mark  the 
can  as  Exhibit  283-A  for  identification;  the  cylin- 
drical member  which  simulates  the  casing,  as  Ex- 
hibit 283-B  for  identification ;  and  the  Weatherf ord 
scratcher  which  is  mounted  on  the  283-B  as  283-C 
for  identification. 

■X-  *  4{- 

Q.  (By  Mr.  Scofield) :  Briefly  explain  to  the 
court  how  this  demonstrator  is  used,  Mr.  [3845] 
Hall? 

*       -x-       -x- 

A.  I  will  try.  The  purpose  is  to  show  a  simulated 
well  with  various  conditions  in  a  well  bore,  and 
when  a  scratcher  is  reciprocated  in  and  out  of  it, 
that  admits  a  [3846]  maximum  and  a  minimum 
diameter,  together  with  obstructions  which  is  in 
well  bores.  In  other  words,  the  varying  conditions, 
some  of  the  varying  conditions  that  are  found  in 
a  well  bore. 

The  Court:  Is  it  an  attempt  to  simulate  the 
most  adverse  conditions  which  might  be  encountered 
in  the  hole ;  is  that  it  ? 

The  Witness:     That  is  correct. 

Q.  (By  Mr.  Scofield)  :  Is  the  reciprocation  per- 
formed manually? 

A.     Yes.  I  will  say  this :  it  has  nothing  to  do  with 
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circulation.  Those  conditions  that  might  apply  to  a 
scratcher  or  any  of  the  tools  is  not  shown  in  this 
here.  It  only  shows  the  manual  function  of  it  as  it 
is  reciprocated. 

Q.  Why  did  you  make  the  scratcher  wires  so 
much  larger  than  the  cylinder? 

*  *     * 

A.  Because  the  knowledge  of  well  bores  varying 
in  different  diameters,  much  larger  than  the  di- 
ameter of  the  wells  drilled,  and  the  reason  of  making 
it  smaller  is  because  the  well  grows  in  well  bores. 
That  is  well  recognized.  And  by  putting  the  obstruc- 
tions in  there  so  that  the  tool  has  to  operate  when 
it  passes  by  them,  and  those  obstructions  are  [3847] 
similar  functions  to  obstructions  that  are  well  rec- 
ognized in  well  bores.  And  the  size  of  that,  com- 
parable to  the  size  of  the  scratcher  that  runs  into 
it,  is  similar  to  all  of  the  sizes  that  are  common  in 
the  drill  diameters.  [3848] 

*  4f     * 

Q.  (By  Mr.  Scofield) :  I  would  like  to  have  you 
make  a  demonstration  of  the  use  of  the  Hall  or  the 
Weatherford  type  scratcher  in  this  demonstration 
can,  Mr.  Hall,  and  after  that  make  a  demonstration 
of  one  of  the  Nu-Coil  type  scratcher  and  finally 
a  demonstration  of  the  scratcher  of  the  wall  cleaning 
guide,  if  you  will?  [3862] 

•X-         -Jf         * 

The  Witness :  Starting  this  out,  the  bristles  over- 
all measure  13  inches 
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Now  pushing  it  down  (demonstrating),  pushing 
it  entirely  to  the  bottom,  to  the  smallest  diameter 
that  the  collar  will  absolutely  go  into  and  the  di- 
ameter gets  so  small  that  the  collar  won't  come  on 
through  (demonstrating),  and  pulling  it  up.  I  pulled 
the  handle  off  of  that. 

Pulling  it  up  with  your  hand  now  (demonstrat- 
ing), showing  you  how  easy  it  will  reverse. 

I  will  have  to  put  this  nut  back  on  to  show  you 
the  rotating  part  of  it. 

Now  pushing  it  in  again  with  this  directly  over 
the  stirrup  (demonstrating),  and  working  it  up  and 
down  like  this  (demonstrating),  that  is  six  revolu- 
tions and  here  it  is  back  around  again.  [3865] 

AVhat  that  demonstrates,  where  the  well  bore  is 
obstructed  and  it  pushes  those  bristles  all  down 
there  and  they  all  fulcrum  up  and  down.  (Demon- 
strating.) The  rotating  part  is  not  the  object  of  the 
thing,  that  is  one  of  the  natural  phenomena  that 
come  in.  The  tests  show  how  the  bristles  that  pass 
by,  and  not  have  to  describe  an  arc  and  reverse  in  a 
cylinder,  as  an  ordinary  brush  is  pushed,  for  illus- 
tration, when  you  reverse  the  handle  you  have  to 
raise  it  and  where  a  cylinder  has  a  wall  on  each  side 
you  can't  use  an  arcuate  finger  sticking  straight  out. 
It  just  won't  work. 

All  of  the  other,  of  the  sidewise  bristles,  includ- 
ing the  Multiflex  and  every  one  of  the  sidewise 
bristles  over  there  will  function  the  same  way  as  I 
have  demonstrated  on  this. 
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Mr.  L.  E.  Lyon:  I  would  like  to  call  the  court's 
attention  to  the  fact  that  the  wires  in  this  particu- 
lar exhibit,  273-C,  I  believe,  which  has  just  been 
demonstrated,  are  some  of  them  permanently  de- 
formed by  the  demonstration.  That  means  that  they 
have  been  bent  beyond  the  point  of  their  elastic 

limit.  [3866] 

*  «     * 

Mr.  Scofield:  Can  it  be  stipulated  that  the  Nu- 
Coil  scratcher.  Exhibit  72,  would  operate  in  the 
same  manner  in  the  demonstrating  can'? 

•Jf       4e-       * 

The  Court:  The  question  is  to  stipulate  for  the 
purpose  of  this  case  that  the  results  of  the  test 
would  be  the  same  if  the  Nu-Coil  scratcher,  such  as 
Exhibit  72,  were  employed. 

Mr.  L.  E.  Lyon:  They  would  be  substantially 
the  same  with  deformation  of  the  wire  and  rotation 
of  the  scratcher. 

The  Court:  Without  commenting  on  the  result, 
would  the  result  be  substantially  the  same? 

Mr.  L.  E.  Lyon:     Yes,  substantially  the  [3867] 

same. 

*  *     * 

Q.     Now  will  you  demonstrate  the  Nu-Coil? 

The  Court:  Do  you  have  a  stipulation  as  to  the 
Nu-Coil?  [3868] 

Mr.  Scofield:     No,  the  wall  cleaning  guide. 

The  Court :  Perhaps  we  can  get  a  stipulation  as 
to  that. 
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Mr.  L.  E.  Lyon:  I  will  stipulate  that  if  an  at- 
tempt is  made  to  rmi  the  wall  cleaning  guide  in 
there  that  Mr.  Hall  will  hook  a  wire  over  one  of 
those  flanges  on  the  inside  and  deform  the  wire. 

Mr.  Scofield:  Will  you  stipulate  that  it  will 
stick  in  the  can? 

Mr.  L.  E.  Lyon:  I  will  stipulate  that  he  will 
hook  some  wires  over  the  internal  flange  on  the  in- 
side and  stand  for  the  proposition  that  it  won't  be 
removable  on  his  demonstration.  [3869] 

*     *     » 

The  Witness:  I  would  like  to  give  the  diameter 
of  this  over-all  to  start  with. 

The  Court :     Of  the  test  just  completed  ? 

The  Witness :     Yes. 

It  is  13  inches  over-all  of  the  bristles. 

Q.  (By  Mr.  Scofield)  :  That  is  the  over-all  di- 
ameter of  the  scratcher,  Exhibit  283-C  ? 

A.     Yes.  The  top  of  the  can  was  11  inches. 

The  smallest  diameter  that  the  scratcher  reversed 
in  was  6%  inches. 

The  outside  diameter  of  the  scratcher — now  these 
are  approximately,  within  an  eighth  of  an  inch  or 
that  close,  which  is  ordinarily  what  you  use  in  gaug- 
ing this  kind  of  stuff — the  outside  diameter  of  the 
collar 

Q.     That  is,  the  collar  of  the  scratcher,  283-B  ? 

A.  Yes — is  Sy^  inches,  and  that  is  a  standard 
diameter.   [3870] 

In  other  words,  it  is  13  inches  down  to  6%  inches, 
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which  is  the  flexibility,  and  that  distance  is  needed 

in  completing  oil  well  jobs. 

The  Court :  Now  you  were  asked  to  perform  the 
test  with  the  wall  cleaning  guide.  Exhibit  ? 

Mr.  Scofield :     283-D. 

The  Witness:     (Demonstrating.) 

Mr.  L.  E.  Lyon:  I  notice  the  wall  cleaning  guide 
won't  go  on  the  cylinder  without  being  forced  on. 

The  Witness:  Well,  the  cylinder  is  just  a  piece 
of  tin  and  all  it  does  is  simulate  the  well  pipe. 

I  can  leave  the  cylinder  out  and  push  it  in  with 
my  hand. 

The  Court:  Do  you  not  think  some  of  these 
younger  men  can  do  that? 

The  Witness:  Anyone  who  wants  to  push  it  in, 
they  can  have  the  privilege. 

*  *     * 

The  Witness:  It  is  placed  in  this  way  and  I 
can  push  it  in  (demonstrating).  The  only  trouble 
there,  it  turned  over  sideways,  but  there  is  no  way 
of  pulling  it  out  without  cutting  the  bristles  or 
taking  a  pair  of  pliers  and  bending  them  because 
they  are  radial  and  stick  up.  [3871] 

*  *     * 

Mr.  L.  E.  Lyon:  It  can't  be  reversed,  your 
Honor,  or  pulled  out?  I  just  pulled  it  out. 

The  Witness:  Now  I  will  push  it  back  in  be- 
cause it  was  sideways. 

Now  it  is  only  pushed  a  short  ways  and  you  may 
pull  it  out  now. 
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The  Court:  You  are  going  to  challenge  Mr. 
Lyon,  now? 

The  Witness :  Yes,  if  he  can  pull  it  out  straight. 
There  is  only  one  way  to  pull  it  out  and  that  is  to 
turn  it  over. 

(Mr.  Lyon  making  demonstration.) 

The  Witness:  You  can  turn  it  sideways  and 
pull  it  out,  but  not  pull  it  straight  up.  [3872] 


Cross-Examination 
By  Mr.  L.  E.  Lyon: 

Q.  Mr.  Hall,  is  the  device.  Exhibits  283-A,  283-B 
and  283-C  a  device  that  you  sent  to  Mr.  Scofield  or 
delivered  to  Mr.  Scofield  in  June  of  1945,  as  shown 
by  the  letters  here  in  evidence? 

A.  I  don't  believe  so.  I  think  this  is  more  of  a 
recent  make  of  a  device.  It  was  possibly  something 
similar. 

Q.     What  do  you  mean  by  *^ recent  make"? 

A.  Well,  I  have  made  several  different  types. 
They  have  been  made  in  several  different  tin  shops 
that  had  different  stirrups  on  them.  Some  had  more 
flanges  put  in  and  weren't  rolled  in. 

Q.  And  you  placed  these  devices  that  you  had 
like  Exhibit  283-A,  and  -B,  in  the  hands  of  the  sales- 
men of  the  Weatherford  Spring  Company,  didn't 
you?  A.     That  is  correct. 

Q.     And  the  salesmen  of  the  Weatherford  Spring 
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Company  took  those  around  in  the  field  to  demon- 
strate to  the  customers  of  B  and  W,  the  operation 
of  the  wall  cleaning  guide,  did  they  not? 

A.  Well,  they  demonstrate  to  the  customers, 
whoever  [3873]  they  might  be. 

Q.  You  started  that  demonstration,  according  to 
the  testimony  here,  first  with  an  attempted  demon- 
stration to  Mr.  Jones,  while  he  was  still  at  the 
Union  Oil  Company,  did  you  not  ? 

A.  I  believe  my  son  demonstrated  to  Mr.  Jones 
of  the  Union  Oil  Company. 

Q.     And  that  was  in  1941,  was  it  not? 

A.  I  don't  recall  the  exact  date,  but  it  was  an 
early  date. 

Q.  It  was  before  the  Weatherford  Spring  Com- 
pany was  manufacturing  scratchers  at  Weatherford, 
Texas,  wasn't  it?  A.     I  couldn't  say. 

Q.     You  have  no  idea? 

A.     I  would  rather  think  it  was  after. 

Q.     How  much  after? 

A.  I  don't  know,  Mr.  Lyon.  I  don't  recall  of 
having  other  than  one  dummy  test  tool  before  they 
started  manufacturing  because  I  used  one  in  my 
laboratory. 

Q.  Now  how  many  more  customers  of  B  and  W 
have  you  called  on  in  the  last  year  referring  to  the 
matter  of  this  litigation  than  the  Pure  Oil  Company, 
Bethlehem  Supply  Company,  The  Texas  Company, 
and  the  Gulf  Oil  Company,  to  which  reference  you 
made  in  your  testimony  this  morning  on  direct  ex- 
amination? [3874] 


3150  Jesse  E.  HaU,  etc,  vs. 

(Testimony  of  Jesse  E.  Hall,  Sr.) 

A.  I  called  on  two  companies  in  Shreveport, 
Louisiana. 

Q.     Who  are  they? 

A.     One  of  them  is  A.  J.  Trayhan. 

Q.     Who  else?  A.     Louisiana  Natural  Gas. 

Q.     Who  else?  A.     I  think  that  is  all. 

Q.  Did  you  in  calling  upon  any  of  these  custom- 
ers  

A.  The  Woodston  Oil  Company  of  Fort  Worth 
is  another. 

Q.  In  calling  on  any  of  these  names  which  were 
knoAvn  to  you  to  be  customers  of  B  and  AV  and  dis- 
cussing the  elements  of  this  case  with  them,  did  you 
supply  such  customers  with  a  copy  of  the  injunc- 
tion of  January  25,  1952,  before  you  entered  into  a 
conversation  or  at  any  time  during  that  conversa- 
tion? 

A.     Yes,  I  supplied  them  all  with  them. 

Q.     At  the  time  of  that  conversation? 

A.     No. 

Q.  Did  you  discviss  and  disclose  fully  to  them  at 
the  time  of  these  conversations  which  you  have  had 
and  which  have  been  in  the  last  six  or  eight  months 
as  required  by  that  injunction  present  all  of  the 
issues  of  this  case  and  what  was  completely  involved 
in  it  as  required  by  the  injunction  of  January  25, 
1952? 

A.  At  the  first  call  I  did  not  discuss  matters 
of  [3875]  this  case.  I  only  asked  them  if  they  were 
obstructed  in  buying  B  and  W  equipment.  I  was 
very  positive  and  told  them  that  I  did  not  care  to 
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discuss  the  case,  all  I  wanted  to  know  was  if  they 
were  obstructed  and  how  they  were  obstructed,  and 
the  reason  of  that  I  would  like  to  explain,  simply  be- 
cause you  testified  and  I  heard  your  statement,  say 
that  the  supply  stores  which  you  lost,  when  you  lost 
a  supply  store  it  was  a  total  loss  to  B  and  W,  and 
you  had  no  way  of  recovering  who  the  business  was 
from,  and  I  happened  to  know  that  the  Bethlehem 
Supply  Company  was  selling  the  Pure  Oil  Company, 
and  that  is  why  I  started  out  on  that  mission. 

Q.  Now  you  had  sent  out  by  Mr.  Ekey  and  two 
or  three  salesmen  of  the  Weatherford  Spring  Oil 
Tool  Company,  wires  to  all  of  the  salesmen  to  con- 
tact the  customers  of  B  and  W  and  one  such  set  I 
have  had  identified  in  e\ddence  and  demanded  the 
rest  of  the  correspondence. 

May  I  have  that,  Mr.  Scofield? 

Mr.  Scofield:     If  I  have  it  here,  you  can  have  it. 

Mr.  L.  E.  Lyon:  May  I  have  Exhibits  EJ-1  and 
EJ-2? 

(The   exhibits   referred   to   were   passed   to 
counsel.) 

The  Court :     Did  you  say  EJ-1  ? 

Mr.  L.  E.  Lyon:  FJ-1  and  FJ-2,  your  Honor.  I 
read  it  wrong. 

(The   exhibits   referred   to    were   passed   to 
counsel.) 

Mr.  L.  E.  Lyon:  In  that  regard,  your  Honor,  I 
will  [3876]  offer  in  evidence  at  this  time  Exhibits 
FJ-1  and  FJ-2  and  ask  if  it  can  be  stipulated 
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Mr.  Scofield:  I  carried  those  back  and  forth 
for  a  number  of  days.  I  don't  seem  to  have  them  at 
the  present. 

The  Court:  You  are  speaking  of  Exhibits  FJ-1 
and  FJ-2? 

Mr.  L.  E.  Lyon:  Yes,  your  Honor.  I  am  asking 
for  a  stipulation  with  respect  to  those,  if  those  are 
genuine  and  state  the  facts  correctly  as  they  know 
them,  and  if  it  is  a  copy  of  a  portion  of  the  corre- 
spondence which  I  have  demanded  from  them  and 
which  they  now  say  they  are  not  able  to  [3877] 
produce. 

Mr.  Scofield:  FJ-1  is  a  copy  of  a  letter  that 
was  sent  to  B  &  W  by  Shell  Oil  Company,  and  to  it 
is  attached  FJ-2,  which  is  a  copy  that  was  sent  to 
Weatherford  Oil   Company. 

The  Court :  Received  in  evidence,  FJ-1  and  FJ-2 
for  identification. 

(The  documents  referred  to,  and  marked  De- 
fendants' Exhibits  FJ-1  and  -2,  were  received 
in  evidence.) 

Q.  (By  Mr.  L.  E.  Lyon) :  Who  is  Mr.  John  W. 
Hickey  ? 

A.  Mr.  Hickey  is  the  engineer  for  the  Weather- 
ford  Oil  Tool. 

Q.  Was  Mr.  Hickey,  to  your  knowledge,  going 
out  through  the  trade  and  making  inquiries  like  that 
referred  to  in  Exhibit  FJ-2,  on  all  of  the  customers 
of  B  &  W,  at  the  time  of  that  letter,  FJ-2? 
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A.  I  don't  know  what  Mr.  Hickey's  calls  were, 
because  I  don't  believe  he  did. 

Q.  Do  you  know  how  many  companies  he  called 
on?  A.     No,  I  do  not.  [3878] 

*     *     * 

Q.  (By  Mr.  L.  E.  Lyon) :  Mr.  Hall,  you  have 
testified  concerning  a  well  in  the  Mountain  View 
oil  field,  Kern  County,  Garner  Bristol  #1,  that  you 
drilled  or  what  you  state  that  you  had  some  capacity 
with  reference  to;  and  you  have  produced  Exhibit 
271,  and  I  believe  it  is  your  testimony  that  [3881] 
Exhibit  271  constituted  all  of  the  file  of  the  Division 
of  Oil  and  Gas  at  Bakersfield,  California,  on  that 
well ;  is  that  correct  ? 

A.  I  asked  them  for  all  of  the  file  and  I  went 
there  and  they  said  they  would  photostat  it.  We 
looked  with  a  woman  and  we  found  what  we  wanted, 
the  pipe  that  was  run.  I  don't  know  whether  there 
is  any  more  file  or  not. 

Q.  You  testified  on  direct  examination  that  this 
was  the  only  paper  that  was  found;  isn't  that  cor- 
rect"? Are  you  changing  that  testimony  now? 

A.  Well,  I  didn't  go  through  all  of  the  files  that 
they  had  there.  I  told  them  what  I  wanted.  I  wanted 
to  find  out  the  size  of  the  pipe  and  when  it  was  run 
in  the  hole. 

Q.  That  file  was  open  to  you  for  your  personal 
inspection  as  the  person  who  was  entitled  to  receive 
and  inspect  that  file,  was  it  not? 

A.  I  remember  that  paper  was  brought  to  me, 
up  to  the 


3154  Jesse  E,  Hall,  etc,  vs. 

(Testimony  of  Jesse  E.  Hall,  Sr.) 

Q.     Just  answer  the  question,  please. 

A.  I  suppose  if  I  had  asked  for  the  file,  I  could 
have  got  the  file.  I  don't  know. 

Q.  And  how  did  you  identify  this  particular 
page  in  the  file  Avithout  getting  the  file,  Mr.  Hall  ? 

A.  I  discussed  with  the  man  in  charge  there.  I 
told  him  I  wanted  to  find  out  the  pipe  and  when  it 
was  run  and  the  pipe  sizes  when  the  well  was  com- 
pleted, and  I  wanted  it  [3882]  photostated  and  he 
said  he  would  have  it  done  for  me.  And  I  went 
back  there  about  two  hours  later  or  three  and  it 
was  given  to  me. 

Q.  As  a  matter  of  fact  you  know  that  there  was 
a  large  file,  a  number  of  papers  on  this  well  at  the 
Bakersfield  office  of  the  Division  of  Oil  and  Gas, 
don't  you? 

A.  Oh,  I  know  there  was  files  of  when  they 
spudded  in  and  different  things  like  that  I  don't 
recall,  but  not  concerning  the  pipe  running. 

Q.  And  while  that  well  was  being  tested  in  ac- 
cordance with  the  Di^dsion  of  Oil  and  Gas,  there 
are  periodic  tests  made  of  the  progress  of  the  well 
and  those  tests  are  in  writing  and  a  copy  of  the 
test  reports  were  sent  to  you,  weren't  they? 

A.  They  were  sent  to  the  secretary  of  the  com- 
pany. I  don't  believe  they  were  sent  to  me. 

Q.  And  they  were  sent  in  the  same  way  that  this 
particular  report  was  sent,  addressed  to  ^^J.  E. 
Hall,"  and  that  is  you,  isn't  it? 

A.     That  is  correct. 
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Q.  And  in  fact  that  was  your  home  address,  was 
it  not? 

A.     That  is  correct.  My  son's  address,  rather. 

Q.    And  you  were  staying  there,  too,  weren't  you? 

A.  Well,  I  was  living  in  the  rear  at  that  time, 
part  of  the  time.  [3883] 

Q.  Now,  this  particular  paper  that  I  have  pre- 
sented to  you,  you  know  is  data  that  is  gathered  in 
the  form  of  a  proposal;  isn't  that  correct? 

A.     That  is  right,  proposal. 

Q.  And  that  proposal  is  what  you  told  the  agent 
of  the  Division  of  Oil  and  Gas,  what  the  condition  of 
the  well  was  and  what  you  proposed  to  do  from  there 
on,  isn't  it? 

A.  I  don't  believe  so.  I  think  what  this  proposal 
is,  is  a  copy  of  the  well,  the  pipe  conditions  up  to 
the  date  of  the  proposal,  then  plus  what  the  pro- 
posal is  from  then  on.  That  is  my  understanding  of 
it. 

Q.  This  states  at  the  bottom  of  Exhibit  271: 
^'The  proposal  is  approved,  provided  that,"  doesn't 
it;  and  those  are  the  three  words  right  here  after 
^ '  decision, ' '  aren 't  they  ?  A.     That  is  correct. 

Q.  And  that  proposal  is  what  you  had  told,  you, 
personally,  had  told  the  agent  of  the  Division  of  Oil 
and  Gas  that  you  intended  to  do,  wasn't  it? 

A.     That  is  correct.  [3884] 

*     *     * 

Q.  (By  Mr.  L.  E.  Lyon) :  In  this  proposal,  in 
this  statement  of  condition  of  well,  you  had  reported 
to  the  Division  of  Oil  and  Gas  that  there  was  a  10- 
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inch  casing  that  extended  840  feet  into  the  well; 

that  is  true,  isn't  it? 

A.  That  is  my  best  knowledge  now.  I  don't  re- 
member the  10-inch  casing. 

Q.  And  that  is  what  you  reported  and  the  rec- 
ord shows  that  you  reported  to  the  Division  of  Oil 
and  Gas;  isn't  that  correct? 

A.     That  is  the  record. 

Q.  And  the  Division  of  Oil  and  Gas  could  have 
gotten  that  10-inch  size  from  nowhere  else  other  than 
from  you,  could  it  ? 

A.  Well,  they  come  out  on  the  rig  and  get  the  re- 
port. They  could  have  got  it  from  the  driller  that 
run  the  pipe,  or  they  could  have  taken  it  from  the 
log.  They  generally  take  that  stuff  from  the  log  of 
the  driller's  log. 

Q.  And  the  size  of  casing  referred  to  as  10-inch 
casing  really  means  10% -inch  casing,  does  it  not; 
that  is  oil  field  practice?  [3885] 

A.  I  don't  know  in  this  case.  I  recall  buying 
this  casing,  second-hand  casing,  and  there  is  a  10- 
inch  size.  I  wouldn't  quibble  over  whether  it  was  10 
or  103/4. 

Q.  As  a  matter  of  fact  it  was  used,  as  you  re- 
ported that  fact,  you  having  purchased  the  casing, 
to  the  Division  of  Oil  and  Gas,  wasn't  it? 

A.     That  is  right. 

Q.  On  Exhilnt  271  it  says:  ''We  propose  to 
cement  534-inch  casing  at  5100  feet  to  protect  the 
hole."  And  I  am  reading  from  your  stated  proposals 
on  Exhibit  271.  Now,  did  you  ever  cement  the  5%- 
inch  casing  at  5100  feet? 
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A.  I  don't  know  whether  it  was  5100  or  5000. 
It  was  in  about  that. 

Q.  Did  you  ever  cement  the  5%-inch  casing  at 
all?  A.    Yes,  sir. 

Q.  The  decision  of  that  proposal  is  that  there 
would  be — that  is  stated  in  item  No.  3  under  the 
^^ decision" — "the  5%-inch  casing  is  cemented  in  a 
bore  of  shale  suitable  for  obtaining  a  water  shut- 
off/'  and  requiring  in  item  B  a  test  of  that  water 
shut-off.  Do  you  know  whether  any  such  test  was 
ever  made? 

A.  It  would  have  to  be  made,  according  to  the 
Mining  Bureau,  or  you  could  not  proceed  with  the 
well.  I  don't  recall. 

Q.  That  is  the  Mining  Bureau  regulation,  is  it 
not?  [3886] 

A.     That  is  the  Mining  Bureau  regulation. 

Q.  And  the  records  of  the  Mining  Bureau,  the 
Division  of  Oil  and  Gas,  would  show  whether  that 
test  was  made,  would  they  not  ? 

A.  They  should  show,  or  they  could  send  a  rep- 
resentative out  and  witness  a  well  through  an  opera- 
tion and  permit  you  to  do  something  else.  I  don't 
know.  I  don't  recall  that. 

Q.  According  to  your  testimony,  was  the  cement- 
ing job  made  and  was  the  water  shut-off  test  made? 

A.     I  don't  recall. 

Q.  You  do  not  recall  actually  whether  there 
was  ever  any  cement  run  in  this  well  at  all  or  not, 
do  you?  A.     I  certainly  do. 

Q.  Let  us  get  back  to  this  5%-inch.  You  testified 
under   direct   examination   that   the   5%-inch   was 
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cemented  in  the  well.  Now  you  say  you  don't  recall. 

Which  is  correct? 

A.  I  haven't  said  I  don't  recall  whether  it  was 
cemented.  It  was  cemented. 

Q.  Do  you  recall  whether  there  was  any  test 
made  for  a  shut-off? 

A.  Well,  a  matter  of  that  significance,  at  this 
time,  and  I  would  only  have  to  go  to  the  record  to 
say  that  jon  could  not  proceed  unless  it  satisfied  the 
Mining  Bureau.  I  would  say,  yes,  there  was  a  test 
made.  [3887] 

Q.  Do  you  have  any  recollection  of  whether  a 
test  was  made?  A.     No,  I  do  not. 

Q.  Did  you  proceed  with  the  well  after  the  test 
was  made,  if  it  was  made? 

A.     We  proceeded  with  the  well. 

Q.  What  did  you  do  in  that  well  after  the  5%- 
inch  casing  was  cemented? 

A.  The  drilling  operations  was  resumed  and  the 
well  was  carried  on  down  to  the  oil  zone  and  an- 
other string  of  pipe  was  set  with  a  liner  on  it,  and 
put  on  production  and  produced. 

Q.  Before  that  drilling  could  be  carried  on  as 
you  have  stated,  you  have  stated  that  a  water  shut- 
off  test  is  required.  You  know  that  you  continued 
the  drilling,  don't  you? 

A.     Yes,  the  drilling  was  continued. 

Q.  And  therefore  what  is  your  testimony  with 
respect  to  the  water  shut-off? 

A.     Well,  my  testimony 

Q.     Tests?  A.     It  was  made. 

Q.    And  you  recall  that,  don't  you? 
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A.     No,  I  do  not. 

Q.  You  know  that  you  could  not  have  drilled 
without  it;  [3888]  isn't  that  correct? 

A.  I  know  that  the  Mining  Bureau,  when  you 
are  drilling,  they  make  your  wells  every  so  often 
and  you  have  to  live  up  to  the  requirements  or  they 
shut  you  down.  They  are  very  rigid  on  that. 

Q.  Well,  just  answer  the  question:  You  know 
that  you  could  not  have  drilled  and  put  another 
casing  in  the  well,  as  you  have  testified  you  have 
done,  without  the  water  shut-off  tests  having  been 
made? 

A.     I  don't  believe  you  could.  I  wouldn't 

Q.  Do  you  know  whether  you  attempted  to  carry 
the  hole  to  5200  feet  before  you  attempted,  if  you 
did,  to  cement  the  5%-inch  casing  in  the  well? 

A.  We  attempted  to  carry  it  as  deep  as  we  could. 
We  were  in  a  fishing  job  and  we  got  a  special  per- 
mit to  set  the  pipe  off  of  bottom  and  to  set  it 
off  the  bottom  at  a  depth  to  protect  the  hole  so  we 
could  go  ahead  and  complete  it.  And  I  recall  the 
Mining  Bureau  having  a  witness  on  the  job. 

Q.     Who  was  the  witness  ? 

A.  I  don't  know.  I  believe  his  name  is  Munser, 
as  well  as  I  recall. 

Q.  You  mean  the  man  who  signed  this  particular 
exhibit  271,  E.  H.  Musser,  M-u-s-s-e-r? 

A.  Musser.  He  was  our  agent  out  in  that  [3889] 
field. 

Q.  Do  you  know  who  it  was  that  dictated  this 
particular  report  271,  or  who  the  initials  ^^P.J.H." 
stand  for?  Maybe  I  can  help  you.  You  knew  a  man 
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in  the  Mining  Division  at  that  time  by  the  name  of 

Paul  J.  Howard,  did  you  not? 

A.  Paul  J.  Howard,  and  Mr.  Musser  replaced 
on  that  work.  It  was  the  Mining  Bureau  in  Bakers- 
field. 

Q.     Do  you  know  Mr.  Paul  J.  Howard? 

A.     I  know  Paul  J.  Howard,  too,  very  well. 

Q.  And  the  other  man  with  the  Mining  Bureau 
up  there  at  that  time,  was  a  man  by  the  name  of 
Vern  E.  Austin,  was  it  not? 

A.  I  don't  know  at  that  time.  I  know  Vern 
Austin,  very  well,  too. 

Q.  Who  was  the  driller?  Who  were  the  drillers 
or  driller  who  was  actvially  operating  as  an  operator 
on  this  Garner-Bristol  #1  well,  during  August  and 
September  of  1935? 

A.  I  don't  recall  all.  There  were  quite  a  few  drill- 
ers worked  there.  A  fellow  by  the  name  of  Ames, 
George  Hall,  my  son,  and  myself  drilled  most  all 
the  hole  and  most  all  of  the  operation. 

Q.     Who  else? 

A.  I  don't  recall  any  other  at  this  time.  There 
could  have  been  somebody  got  sick  and  a  relief 
driller.  This  operation  went  on  for  quite  a  while  be- 
cause we  got  in  [3890]  a  bad  fishing  job. 

Q.  You  do  not  recall  anybody  else.  Wasn't  there 
a  man  by  the  name  of  Fat  something,  Fat  Arnold  or 
something  of  that  kind,  that  was  the  driller? 

A.  I  don't  believe  so.  I  don't  know  a  fellow  by 
the  name  of  Fat  Arnold. 

Q.  Do  you  know  a  man  by  the  name  of  Arnold 
at  all? 
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A.  Well,  I  have  knew  Arnolds  before,  but  I 
don't  recall  one  at  this  moment. 

Q.     Was  he  a  driller  on  this  particular  well? 

A.  I  would  have  to  see  a  log  or  something  to 
refresh  my  mind  on  it.  It  has  been  20  years  ago. 

Q.  Besides  the  driller  who  were  the  members  of 
the  crew  that  were  working  on  this  well  during 
August  and  September  of  1935? 

A.  Mr.  Lyon,  I  could  only  go  back  and  call  some 
of  the  men  that  worked  on  the  well.  I  couldn't 
tell  you  who  worked  on  it  in  August  of  1935.  I  recall 
some  of  the  men  that  worked  on  the  well,  possibly 
recall  them  all  if  I  could  study  about  them. 

Mr.  L.  E.  Lyon:  I  will  ask  that  this  file,  which 
has  not  been  presented  but  which  I  will  now  present 
to  the  other  side  for  inspection,  which  is  a  photo- 
static copy  of  the  file  of  the  State  Division  of  Oil 
and  Gas,  be  marked  in  evidence  as  Defendants'  Ex- 
hibit next  in  order.  [3891] 

*  *     * 

The  Court:     Received  in  evidence.  Exhibit  GZ, 

is  it  not,  Mr.  Clerk? 

*  *     * 

Q.  (By  Mr.  L.  E.  Lyon):  Mr.  Hall,  in  this 
report — I  believe  you  are  familiar  with  reading  such 
reports,  are  you  not  ? 

A.  Oh,  I  am  not  too  familiar.  I  haven't  read  a 
drilling  complete  well  report  for  several  years,  but 
I  have  been  working  in  this  stuff  a  pretty  long 
while. 

Q.     I  call  your  attention  to  a  report  of  the  Divi- 
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sion  of  Oil  and  Gas  of  June  14,  1944,  which  is  after 
the  abandonment  of  this  well,  and  to  a  notation  on 
this  report  of  the  Division  with  respect  to  the  sur- 
face casing,  and  that  note  says:  '^The  surface  casing 
is  8%  inches  and  not  10%."  Does  that  refresh  your 
recollection  anywhere  as  to  the  size  of  the  surface 
casing? 

A.  No,  it  does  not.  I  definitely  recall  it  of  being 
10  inches.  I  got  out  of  the  well  at  the  time  it  was 
put  on  production  to  a  man  by  the  name  of  Frank 
Goldman. 

Q.  Now  I  will  call  your  attention  to  one  further 
entry  on  this  report.  [3892] 

A.     What  date  did  you  say  that  was,  Mr.  Lyon  ? 

Q.     That  was  June  14,  1944. 

A.     I  left  there  in  '35.  [3893] 

Q.  In  the  report  of  the  Mining  Bureau  of  the 
Division  of  Oil  and  Gas,  April  27,  1944,  there  is  a 
statement,  "o%^  inch  cement,  5955  not  tested." 
Doesn't  that  establish  that  the  record  of  the  Mining 
Bureau  shows  that  there  was  no  testing  of  that 
alleged  cementing  of  the  5%  inch  casing? 

A.  I  couldn't  say  at  that  later  date.  I  know  the 
drilling  wouldn't  have  been  resumed  if  there  hadn't 
been  some  type  of  a  test  made  either  orally  or 
writtenly  or  some  way  or  other.  It  had  to  be  per- 
mitted. 

Q.  Mr.  Hall,  as  a  matter  of  fact,  these  reports 
made  to  the  Division  of  Oil  and  Gas  as  shown  by 
this  Exhibit  GZ  on  the  pages  which  I  am  marking 
here,  starting  with — well,  I  won't  mark  them,  but 
starting  with — the  one  showing  the  received  date 
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of  the  Division  of  Oil  and  Gas  of  December  27, 
1935,  and  continuing  thereafter  for  six  pages,  all 
bear  your  personal  signature,  don't  they? 

A.     That  is  correct. 

The  Court:     Are  you  referring  to  Exhibit  GZ? 

Mr.  L.  E.  Lyon :     Yes,  your  Honor. 

Q.  Now  these  scratchers  or  alleged  devices  that 
you  asserted  that  you  ran  in  this  well,  you  state 
that  those  that  were  on  a  5%  inch  pipe  were  on  the 
casing  setting  at  the  side  of  the  well  for  at  least  30 
days  before  they  were  run  in  the  well,  is  that 
correct  ? 

A.  Well,  there  was  quite  a  period  of  time.  I 
don't  [3894]  know.  I  would  have  to  get  a  lot  of  rec- 
ords to  go  to  find  out  when  we  finished  after  we 
bought.  We  bought  the  pipe  from  the  National 
Supply  Company.  It  was  hauled  there.  And  I  re- 
member the  pipe  being  there  quite  a  lengthy  time. 
As  to  days,  I  couldn't  tell  you. 

Q.  Well,  you  stated  on  direct  examination  it  was 
30  days.  Now  do  you  want  to  change  that  testi- 
mony? 

A.  Well,  I  think  I  said  it  was  a  period  some- 
thing similar  to  that.  I  tried  to  qualify  it.  I 
couldn't  pin  it  down  to  dates  because  I  don't  re- 
member. I  just  know  it  was  there  a  length  of  time. 

Q.  Well,  you  have  no  better  estimate  than  30 
days? 

A.  No,  I  don't  have  no  better  estimate,  only  I 
would  rather  think  it  was  there  longer  than  that. 
It  could  have  been  shorter.  I  would  have  to  get  the 
time  that  the  pipe  was  hauled  from  the  National 
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Supply.  I  believe  that  would  be  the  best  way  I  can 

find  it. 

Q.  Didn't  you  testify  also  previously  in  this 
case  that  they  were  there  60  days  at  least? 

A.  It  could  have  been  60  days  because  we  were 
on  that  well,  as  I  recall  it,  over  a  year. 

Q.  Well,  the  tw^o  estimates  that  you  have  given 
by  testimony,  one  is  30  and  the  other  60  days  before 
this  cross-examination,  is  that  correct? 

A.  I  mean  it  not  to  be  days,  I  mean  it  as  a  space 
of  [3895]  time  over  some  length,  of  material  length. 
I  couldn't  tell  you  when  you  pin  me  down  to  days. 
It  is  just  a  faint  recollection  and  I  recall  it  was 
there  quite  a  considerable  time. 

Q.  Now,  where  was  this  casing  where  these 
scratchers,  as  you  have  testified,  located  with  respect 
to  the  rig  floor? 

A.  Well,  I  don't  recall  the  directions  but  I  re- 
call it — I  recall  taking  a  map  and  drawing  a  map 
of  that  location  and  where  the  pipe  was,  and  as 
you  come  in  the  front  road  you  come  in  by  the  mud 
pumps  and  the  ditch  and  you  passed  around  the 
engine  and  the  pipe  was  then  back  of  that,  quite  a 
bunch  of  pipe. 

Q.  Was  that  on  the  right  side  of  the  derrick 
floor? 

A.  Well,  it  was  back  to  the  side  and  extended 
outward  from  the  derrick  floor. 

Q.  Well,  now,  this  particular  length  of  pipe  that 
you  say  the  scratchers  were  on,  were  they  located 
right  next  to  the  derrick  floor  ? 

A.     They  weren't  on  the  pipe,  Mr.  Lyon,  until 
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the  pipe  was  run.  They  were  piled  in  a  pile  down 

on  the  ground  at  the  corner  of  the  rack.  They  were 

brought  out  there  and  throwed  out  of  a  car  by  this 

fellow  Nelson,  and  they  were  pushed  onto  the  pipe 

there    for    safekeeping    where    they    couldn't    get 

harmed. 

Q.  Your  testimony  now  is  that  they  were  not  on 
the  pipe?  [3896] 

A.  Not  on  it  during  this  30  days  or  60  days,  or 
whatever  this  period  of  time  that  the  stuff  set  there, 
no,  they  weren't  on  the  pipe. 

Q.     But  they  were  right  beside  the  pipe  ? 

A.     They  were  down  kind  of  under  the  pipe. 

Q.  What  do  you  mean  by  down  kind  of  under 
the  pipe  ? 

A.  The  pipes  were  on  the  rack  and  they  were 
down  on  the  ground,  they  weren't  on  the  pipe  at  all. 

Q.  They  w^ere  on  the  right  side  of  the  rig  floor 
then?  A.     No. 

Q.     Down  below  the  pipe  ? 

A.  They  were  back  out  at  the  pipe  rack  under 
the  pipe.  The  rig  floor  wasn't  even  .close.  You  might 
call  it  close.  It  was  close  to  the  end  of  the  pipe. 

Q.     How  far  was  it  away  ? 

A.  Well,  I  would  say  the  pipe  is  30  feet  and 
across  the  rack,  30,  35  feet,  and  back  under;  I 
w^ould  say  30  or  40  feet  from  the  rig  floor. 

Q.  Now  did  any  of  the  agents  of  the  Oil  and  Gas 
Division  inspect  or  look  at  the  casing  that  is  going 
to  be  run  on  a  well?  A.     What  is  that? 

Q.     Do  the  agents  for  the  Division  of  Oil  and 
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Gas  look  at  the  pipe  or  easing  that  is  going  to  be 

set  in  a  well  ? 

A.  I  would  say  they  were  out  there  many  times 
during  [3897]  the  period  of  time  the  pipe  was  there. 

Q.  They  were  out  there  looking  at  it  very  care- 
fully, is  that  correct? 

A.     No,  I  wouldn't  say  that.  That  is  emphasis. 

Q.  Were  the  drillers  acquainted  with  the  casing 
that  was  going  to  be  run  in  the  well  ? 

A.     How  w^as  that? 

Q.  Were  the  drillers  that  were  on  this  job  ac- 
quainted with  the  casing  that  w^as  going  to  be  run 
in  the  well? 

A.     Well,  they  knowed  about  the  casing. 

Q.     Hid  they  see  it? 

A.     Well,  they  certainly  did. 

Q.     Hid  they  look  at  it? 

A.  Well,  they  would  have  to  look  at  it.  H  was 
in  their  way.  They  couldn't  do  anything  else  but. 

Q.  Hid  they  look  at  all  of  the  equipment  that 
was  on  the  well?  A.     They  would  have  to. 

Q.  Hid  your. son  George  know  what  equipment 
was  going  to  be  run  on  the  casing,  on  this  5%  inch 
casing  ?  A.I  would  say  yes. 

Q.  Hid  you  know  what  was  going  to  be  run  on 
it?  A.     What  do  you  mean,  did  I  know? 

Q.  Yes.  You  were  going  to  run,  you  proposed 
to  run  this  5%  inch  casing.  Ho  you  know  what  was 
going  to  be  [3898]  run  on  it? 

A.  The  first  time — I  don't  recall  of  making  any 
proposal  to  run,  or  what  was  to  go  on  it.  After  it 
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lay  there — I  don't  recall  what  was  to  be  put  on  the 

casing  at  this  time. 

Q.  Did  all  of  the  drillers  that  were  employed  on 
the  well  know  what  was  to  be  run  on  the  casing? 

A.  I  wouldn't  think  so.  If  they  seen  it  they 
would  know  you  were  going  to  run  a  casing  shoe, 
or  if  they  seen  anything  that  you  are  supposed  to 
put  on,  I  imagine  they  would  know  when  you  in- 
structed them  to  put  it  on. 

Q.  Did  you  talk  to  the  drillers  what  was  going 
to  be  run  on  the  casing  ? 

A.  Well,  I  don't  believe  that  there  is  any  other 
drillers  except  this  fellow  Ames,  my  son  and  myself. 

Q.  Did  you  talk  to  all  of  the  drillers  then  about 
what  was  to  be  run  on  the  casing? 

A.     I  don't  recall,  Mr.  Lyon. 

Q.  Who  was  ihe  actual  driller  who  was  on  the 
job  when  you  state  the  casing  was  run  into  the  hole, 
this  5%  inch  casing,  Mr.  Hall  ? 

A.  I  remember  staying  on  the  job  practically 
all  the  way  through.  I  think  my  son  George  was  the 
actual  driller  that  run  the  pipe. 

Q.     Anybody  else  ?  [3899] 

A.  Well,  this  fellow  Ames,  there  is  a  question 
of  him  working  over.  I  believe  pretty  well  everyone 
in  the  crew  pretty  well  stayed  over  on  it. 

Q.     Everybody  that  was  there  ? 

A.     We  generally  keep  two  crews. 

Q.  And  your  recollection  is  that  the  entire 
crews,  the  helpers,  drillers  and  all,  stayed  on  the 
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job  when  this  5%  inch  casing  was  being  run  in  the 

hole? 

A.  No,  I  put  emx^hasis  on  it.  To  my  recollection 
we  had  plenty  of  help  and  we  kept  them  over  and 
I  don't  recall  hiring  any  extra  help.  And  that  is  as 
much  as  I  can  remember  of  what  happened. 

Q.  Is  it  your  custom  that  you  followed  of  hav- 
ing everybody  that  was  working  staying  over  when 
the  easing  was  run  in  the  hole  ?     • 

A.  Sometimes,  as  they  were  needed.  I  don't  be- 
live  they  w^ould  need  them  all. 

Q.  Well,  have  you  any  recollection  who  was 
present  actually  at  the  time  the  5%  inch  casing  was 
run  in  the  hole?  [3900] 

A.  Except  myself  and  my  son,  is  all  I  can  re- 
member was  actually  present. 

Q.     You  can't  remember  anybody  else ? 

A.  No,  I  couldn't  remember,  or  disremember 
them. 

Q.  Now  this  casing  with  scratchers  that  you  as- 
sert was  like  this  exhibit — where  is  it,  the  one  with 
the  wires  on  it — here  it  is — you  assert  that  this  Ex- 
hibit 72-A  is  a  type  of  scratcher  that  you  had  in 
this  well  and  there  were  six  like  that,  if  I  under- 
stand your  testimony,  is  that  correct  ? 

A.  I  recall  seeing  something  or  hearing  some- 
thing that  there  were  six,  and  my  recollection,  the 
best  recollection  I  have,  is  that  there  were  six  of 
them. 

Q.     Those  are  the  kind  of  scratchers  which  you 
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have  testified  are  useless  and  won't  reverse  in  a  well 

and  the  scratcher  wires  break  off,  is  that  right? 

A.     They  are  not  100  per  cent  useless. 

Q.     Just  answer  the  question. 

A.  I  have  testified  that  the  wires  will  break  off 
when  reversed  in  a  small  hole. 

Q.  And  you  have  written  that  such  scratcher  is 
useless,  haven't  you? 

A.  They  are  as  far  as  the  expense  of  running  a 
well,  why  you  couldn't  afford  to  take  a  chance  with 
them.  I  think  the  public  has  so  proved  it.  [3901] 

Q.  And  you  wrote  that  fact,  that  they  were  use- 
less, in  the  letter  which  you  wrote  in  1942  to  Mr. 
English,  did  you  not  ? 

A.  Yes,  I  remember  writing  a  letter  to  Mr. 
English. 

Q.  And  you  further  wrote  the  fact  that  those 
scratchers  were  useless  in  your  article  that  you 
wrote,  ^^ Index  to  Well  Completions,"  and  circu- 
lated throughout  the  trade,  which  is  Exhibit  CT 
here  in  evidence,  and  I  will  refer  you  to  pages  14 
and  15  of  that  document.  Isn't  that  true? 

A.  (Examining  exhibit)  :  I  don't  know  to  what 
extent  it  circulated  in  the  trade,  but  I  endeavored 
to,  anything  I  have  written  I  have  endeavored  to 
give  it  to  the  trade. 

Q.  And  here  on  page  15  you  say,  ^^ However,  the 
first  time  the  pipe  was  lifted  the  flanges  on  the 
scratcher  that  had  to  reverse  themselves  in  the 
shale  or  soft  formation  tore  loose  and  dug  out  much 
formation  and  those  that  reversed  in  hard  forma- 
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tion  were  cracked,  broken  and  rolled  up,  rendered 

useless."  You  wrote  that,  didn't  you? 

A.  Well,  I  wrote  it,  probably  helped  write  it. 
I  have  given  thought  to  it.  And  that  is  still  my 
belief. 

Q.  And  the  scratchers  that  you  were  then  re- 
ferring to  in  that  Exhibit  CT  and  also  in  the  Eng- 
lish letter  were  the  scratchers  which  you  state  are 
exemplified  by  Exhibit  272- A,  are  they  not? 

A.  Of  that  type.  I  was  writing  about  that  type 
of  [3902]  scratcher,  a  radial  scratcher,  radial 
bristle. 

Q.  Now  the  stiffer  the  wire,  in  your  opinion,  the 
more  useless  that  scratcher  would  be,  isn't  that 
true? 

A.  That  is  correct.  No,  it  is  not  true  in  all 
cases.  You  can  get  the  wire  so  small  that  it  wouldn't 
be  effective  at  all. 

Q.  And  the  wire  on  this  scratcher.  Exhibit  272, 
is  15  gauge.  Here  is  a  wire  gauge. 

A.  I  don't  question  it.  We  used  15  gauge,  14 
gauge.  Those  are  the  two  popular  gauges  for  the 
bristles. 

Q.  And  you  represented  this  Exhibit  272  to  be  a 
replica  of  what  you  state  was  made? 

A.     That  is  correct. 

Q.  And  didn't  you  testify  that  the  original 
scratchers  were  made  with  13  gauge  wire  ? 

A.  The  original  scratchers  could  have  been  made 
with  14  gauge  wire  because  I  used 


Kenneth  A.  Wright,  etc.  3171 

(Testimony  of  Jesse  E.  Hall,  Sr.) 

Q.  Just  answer  the  question.  Didn't  it  say  13 
gauge  ? 

A.     I  don't  know,  Mr.  Lyon.  I  don't  recall. 

Q.  And  13  gauge,  on  a  wire  gauge,  is  a  larger 
wire  than  15  gauge  ? 

A.     I  don't  recall  having  used  a  13  gauge. 

Q.     Answer  the  question. 

A.  13  is  the  larger,  14  is  next  and  15  is  [3903] 
next.  When  you  get  to  15,  they  are  getting  pretty 
small. 

Q.  And  by  actual  figures  the  13  gauge  wire  is 
.072,  14  gauge  is  .080  and  15  gauge  is  .0915  in  diam- 
eter, and  I  am  reading  from  a  Starrett  gauge.  Will 
you  accept  that  ?  A.    Yes. 

Q.  Now,  Mr.  Hall,  along  about  September,  1935, 
you  had  Mr.  Maxwell  file  this  application,  serial 
No.  38891,  which  was  for  improvement  in  casing 
attachment  and  which  is  here  in  evidence  as  Ex- 
hibit—what is  that,  PD  ? 

Well,  it  was  PD  in  the  case  in  Louisiana.  I  be- 
lieve that  is  what  it  shows  on  its  face  here. 

*  *  4f 

Mr.  L.  E.  Lyon:     Exhibit  150.  [3904] 

*  ^         ^ 

Q.  (By  Mr.  L.  E.  Lyon)  :  In  the  United  States 
Patent  Office,  did  you  not? 

A.     That  is  correct. 

Q.  And  that  application  is  directed  to  your 
spiral  centralizer,  is  that  correct  ? 

A.     That  is  correct. 
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Q.  And  this  correspondence  that  you  state  you 
had  with  Mr.  Robinson  and  Mr.  Maxwell  eventually 
resulted  in  the  so-called  Cosco  centralizer  deal,  did 
it  not  ?  A.     No,  sir. 

Q.  By  that  correspondence  I  mean  these  Ex- 
hibits 48,  48- A,  49,  49-A,  and  that  series  of  exhibits 
where  you  testified  that  Mr.  Maxwell  stated  he  had 
someone  who  might  be  interested,  isn't  that  true? 

A.     In  a  round-about  w^ay.  I  was  working  on 

Q.     Just  answer  the  question. 

A.     Well,  no,  it  did  not. 

Q.  You  formulated  that  agTeement  with  Mr. 
Robinson  and  Mr.  Lacy  and  the  other  parties  in 
the  Cosco  deal  shortly  after  this  application.  Ex- 
hibit 150,  was  filed,  did  you  not? 

A.  Immediately  when  I  discovered  how  to  fasten 
the  centralizer  on  the  pipe,  I  immediately  came  to 
Los  Angeles  and  contacted  Mr.  Joe  Horaska  for 
the  Coast  Oil  Field  Engineering  Company  and  they 
were  interested  and  we  made  a  deal  with  [3905] 
them. 

Q.  And  Joe  Horaska  was  and  had  been  a  client 
of  Mr.  Maxwell  for  some  time,  wasn't  he? 

A.  I  don't  know.  I  don't  believe  that  Horaska 
was  Mr.  Maxwell's  customer.  I  shouldn't  say  that. 
I  have  no  right  to  say  it. 

Q.  And  isn't  it  a  fact  that  the  device  which  you 
state  that  you  took  to  Mr.  Maxwell's  office  and 
which  is  shown  by  this  invoice  which  you  have  pro- 
duced here.  Exhibit  47,  which  was  dated  May  6, 
1935,  was  a  model  of  the  spiral  centralizer? 
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A.     Absolutely  not. 

Q.  You  never  took  any  model  of  the  spiral  een- 
tralizer  to  Mr.  Maxv/ell's  office? 

A.  I  never  made  a  model  of  a  spiral  centralizer 
at  any  time.  I  only  made  a  lifesize  operating  spiral 
centralizer  and  it  was  the  only  one.  There  was  never 
a  model  taken  there.  The  only  thing  that  I  ever  re- 
call of  doing  anything  at  all  or  taking  is  some  tin 
snips  and  cutting  out  some  spiral  springs,  spiral 
strips  out  of  very  thin  tin,  can,  and  putting  them 
together  in  a  form  of  a  very  small  centralizer.  And 
I  don't  believe  that  Mr.  Maxwell  ever  saw  that  be- 
cause that  was  done  at  quite  a  late  date. 

Q.  Isn't  it  a  fact,  Mr.  Hall,  that  a  spiral  cen- 
tralizer when  used  in  a  hole  acts,  when  going  in  the 
hole,  to  trowel  the  side  of  the  hole  ? 

A.  Not  necessarily.  The  spiral  [3906]  central- 
izer  

Q.     Isn't  it  a  fact 


Mr.  Scofield :     Let  him  finish  his  answer. 

The  Witness :  The  spiral  centralizer  was  so  built 
that  one  spring  began  in  the  spiral  looking  down 
upon  it  where  the  other  one  left  off  to  contact  the 
entire  bore  of  the  well. 

Q.  (By  Mr.  L.  E.  Lyon)  :  And  that  action  of 
going  in  a  well  with  that  spiral  centralizer  was  to 
trowel  the  mud  on  the  wall  just  the  same  as  a 
plasterer  trowels  the  plaster  on  the  wall  of  this 
room  ?  A.     No. 

Q.  And  that  isn't  what  you  testified  before 
Judge  Porterie? 
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A.     No,  that  isn't  true. 

Here  is  the  true  situation  of  the  spiral  central- 
izer.  We  made  the  spiral  centralizer — I  mean  a 
spiral  without  the  underneath  helical  twist,  and 
when  we  would  run  them  in  the  hole  at  that  time  we 
didn't  know  how^  to  pull  them  dow^n  to  size,  w^e  would 
stir  up  too  much  mud,  there  was  too  much  of  an 
abrading  element. 

At  that  time — that  was  in  the  last  of  '36  or  '37 — 
I  devised  the  idea  of  making  the  helical  twist  and 
going  in  the  hole  so  it  wouldn't  stir  up  so  much  mud ; 
it  had  more  of  an  effect  tow^ard  leaning  to  trowel- 
ing than  it  would  being  scraping,  and  that  would 
make  the  other  side  on  the  upper  movement  more 
abrasive  to  take  it  off.  That  gave  me  quite  a  bit  of 
relief  [3907]  in  running  the  spiral  centralizers  in 
order  to  not  stir  up  too  much  mud.  That  was  the 
second  patent  that  was  filed. 

Q.  Isn't  it  a  fact  that  your  advertisements  and 
the  advertisements  of  the  Weatherford  Spring 
Company  and  the  advertisements  of  the  Weather- 
ford  Oil  Tool  Company  claim  that  the  spiral 
scratchers  trowels  the  mud  in  going  into  a  hole  ? 

A.  That  is  absolutely  true  because  the  fact  that 
it  stirs  up  less  mud,  and  that  is  a  great  complaint 
in  the  oil  fields  today,  that  they  stir  up  so  much 
mud  going  in  the  hole  that  it  causes  more  or  less 
trouble.  So  we  devised  the  undertwist  to  get  away 
from  that  particular  trouble. 

Q.  Now  isn't  it  a  fact,  Mr.  Hall,  that  all  spiral 
centralizers  sold  by  the  Weatherford  Oil  Tool  Com- 
pany have  for  many  years  been  banded  so  that  they 
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are  at  least  a  quarter  to  a  half  inch  smaller  in  ex- 
ternal diameter  than  the  internal  bit  diameter  of 
the  hole? 

A.     I  don't  believe  so.  They  are  much  larger. 

Q.  You  don't  think  that  that  is  specified  in  the 
advertisements  ? 

A.  The  band  is  smaller  but  it  says,  all  of  our 
literature  says,  or  all  of  the  salesmen,  they  all  know 
that  when  you  cut  the  band  off  the  centralizer  it 
swells  out  about  an  inch. 

Q.  Isn't  it  specified  in  your  advertisements  that 
the  scratchers  must  be  mounted  on  a  hollow  casing 
so  that  they  [3908]  will  be  one-quarter  and  one-half 
inch  smaller  than  the  diameter  of  the  hole? 

A.  I  don't  recall,  it  could  be,  but  when  they  are 
mounted,  that  is,  after  they  begin  to  run  scratchers 
with  them — the  centralizer  has  had  a  different 
phase,  a  different  job  to  do  since  the  scratcher  has 
become  a  part  of  the  tool.  We  realize  that  the 
scratcher  and  the  centralizer  is  together  one  tool. 
Neither  one  of  them  is  not  really  a  tool  to  do  the 
job  by  itself,  and  the  trade  accepts  them  both 
together.  [3909] 

Q.  Now,  how  far  are  scratchers  mounted  apart 
on  the  casing — about  90  feet,  aren't  they,  or  more? 

A.     Scratchers  ? 

Q.     Centralizers  I  mean. 

A.  Scratchers  and  centralizers  are  mounted,  lots 
of  jobs  are  mounted  on  every  joint. 

Q.     Just  answer  the  question. 

A.  Well,  I  am  telling  you  how  they  are 
mounted.  And  a  lot  of  jobs,  speaking  of  centralizers 
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now,  centralizers  are  mounted  one  on  every  joint 
and  at  every  other  joint.  There  are  two  ways  to 
mount  them. 

Q.  What  does  the  advertising  literature  of  your 
company  state  with  regard  to  that?  Doesn't  it  state 
they  are  put  90  feet  apart  ? 

A.  I  think  it  would  be  according  to  the  condi- 
tions of  the  hole.  I  think  that  they  are  qualified  to 
put  one  on  every  joint  if  the  hole  has  got  an  incli- 
nation. I  know  a  lot  of  places  they  put  two  to  the 
joint. 

Q.  I  place  before  you  the  Weatherford  Tool 
Company  catalogue  of  March,  1951,  Exhibit  AY, 
and  refer  you  to  page  5025  and  ask  you  if  that  is 
not  the  advertised  and  recommended  spacing  of 
scratchers  and  centralizers  of  the  Weatherford  Oil 
Tool  Company  ? 

A.  Yes,  but  that  is  not  followed  in  all  conditions, 
and  that  is  why  they  advertise  to  send  a  man  out 
on  the  job  [3910]  and  first  analyze  the  job  and  tell 
them  what  to  put  on.  This  is  attempted  to  meet  all 
conditions,  but  almost  every  job  is  analyzed  and 
engineers  put  them  on  to  suit  the  conditions  of  the 
job. 

Q.  Can  you  show  me  any  advertisement  or  pub- 
lication of  Weatherford  Oil  Tool  Company  at  any 
time  which  advocates  the  mounting  of  the  scratch- 
ers and  centralizers  in  any  manner  different  than 
Exhibit  AY? 

A.  T  don't  believe  that  the  mounting  of  them 
different,    other    than    they    show    the    shoe    joint 
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mounted  different,  and  possibly  in  some  of  the 
write-ups.  But  since  these  lawsuits  have  been  going, 
we  have  held  out  from  the  trade  in  magazines  and 
catalogues  all  the  new  discoveries.  The  new  dis- 
coveries are  now  carried  to  the  trade,  and  have  been 
for  the  last  seven  years,  by  more  or  less  oral,  be- 
cause we  run  and  operate  the  jobs. 

Q.  Let  me  ask  you  something:  In  the  advertis- 
ing procedure  of  the  Weatherford  Oil  Tool  Com- 
pany as  shown  by  Exhibit  AY,  it  is  advertised  that 
at  any  time  there  is  a  centralizer  mounted  on  the 
casing  a  scratcher  is  placed  either  immediately 
below  or  immediately  above  that  centralizer,  is  it 
not? 

A.  That  is  true.  That  is  for  the  reason  that  the 
centralizer  is  the  toughest  and  the  strongest,  and 
holds  the  pipe  in  the  center  of  the  hole  so  the 
scratcher  can  have  [3911]  a  better  chance  to  func- 
tion. If  a  scratcher  is  on  the  pipe  by  itself  and  no 
centralizers,  there  is  very  few  jobs  free  run.  It  will 
either  stick  the  pipe  or  be  torn  up.  You  have  to 
have  centralizers  to  center  the  pipe  and  check  it. 
Too  much  weight  in  the  pipe  for  that. 

Q.  In  this  well,  this  Garner-Bristol  Well  #1, 
isn't  it  a  fact  that  you  lost  a  section  of  the  core 
barrel  in  the  hole  and  after  you  fished  for  that  core 
barrel  for  a  period  of  time  you  found  you  could  not 
get  it  out,  so  that  you  requested  permission  of  the 
Division  of  Oil  and  Gas  to  try  to  drill  by  that,  or 
to  sidestep  or  side  drill  off  from  that  obstruction  in 
the  hole  ? 
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A.  No.  I  tried  to  state  this  morning  that  we  did 
a  fishing  job  the  last  trip  in  the  hole.  We  had  al- 
ready cored  the  thing,  and  it  is  a  funny  thing  to 
say  ^^the  last  trip  in  the  hole  with  the  drill.''  We 
were  coring.  My  son  was  running  the  core  and  there 
came  a  hole  in  the  drill  pipe  and  it  washed  the  hole 
through  and  the  pipe  was  stuck  below^  it.  We  pulled 
the  pipe  in  two  and  we  went  in  with  another  string 
of  pipe  and  it  fell  in  two.  It  was  a  compound  bunch 
of  fishing  jobs  there. 

Then  I  went  down  to  the  Mining  Bureau  and  dis- 
cussed it  with  them,  and  I  recall  three  or  four 
times  them  coming  out  there  before  they  would  give 
me  a  permit  to  go  ahead  and  set  the  casing  with 
the  fish  in  the  bottom  of  the  hole.  We  [3912]  had 
the  fish  cleaned  out  to  a  certain  depth,  and  then  we 
set  the  pipe  down  as  near  as  we  could  do  it  so  we 
could  start  drilling  fresh  and  tear  out  the  balance 
of  the  pipe  or  sidetrack  it,  whatever  the  case  might 
be. 

Q.  Isn't  it  true  that  you  reported  to  the  Divi- 
sion of  Oil  and  Gas  that  you  had  junk  in  both  of 
those  holes  at  a  depth  from  4650  to  5640  feet  and 
that  you  were  using  a  whipstock  and  that  the  sand 
caved  so  badly  in  the  hole  that  you  could  not  keep 
the  fish  out  of  the  way  ? 

A.  I  don't  recall  other  than  I  recall  that  we 
tried  to  sidetrack  this  drill  pipe  in  the  hole. 

Q.  And  it  kept  tipping  over  and  getting  in  your 
way,  didn't  it? 

A.     No,  we  got  away  from  it  for  a  while  and  we 
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got  another  fish  in  the  other  hole,  so  we  had  trouble 

all  the  way  up  and  down  the  hole. 

Q.  All  right.  Just  explain  to  me  what  these 
items  mean  on  Exhibit  271,  then,  where  it  says: 
^'The  sand  caves  badly  and  the  drill  pipe  catches 
on  the  whipstock  frequently."  What  does  that  refer 
to? 

A.     It  refers  to  the  whipstock  in  the  hole. 

Q.  And  that  when  you  try  to  run  a  pipe  in  by 
it  you  caught  the  pipe  on  the  whipstock,  didn't 
you?  A.     That  was  our  belief. 

Q.  And  that  is  what  you  reported  to  the  Divi- 
sion of  [3913]  Oil  and  Gas? 

A.  And  they  accepted  it,  and  they  witnessed  the 
well  all  the  way  through. 

Q.  Is  it  your  testimony  and  belief  that  these 
purported  scratchers  that  you  had  at  this  w^ell  were 
standing  around  the  well,  all  of  them  for  some  par- 
ticular time  before  they  were  used;  isn't  that  right, 
Mr.  Hall? 

A.  Sometime.  I  don't  recall  how  much  time  they 
were  there.  I  remember  they  were  there  some  time. 

Q.  And  it  is  pretty  common  for  everybody 
working  on  a  drilling  rig  to  be  pretty  well  ac- 
quainted with  everything  that  is  around  it,  isn't  it? 

A.  They  could  be,  should  be,  I  will  say  [3914] 
that. 
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Cross-Examination 
(Resumed) 

Mr.  L.  E.  Lyon:  There  has  been  supplied  to  me 
a  file  of  papers  which  include  the  original  of  the 
letter  of  January  14,  1954,  addressed  to  ^^Mr.  John 
W.  Hickey"  of  the  letter  sent  them  by  the  Shell  Oil 
Company,  the  copy  of  which  has  already  been 
placed  in  evidence,  so  I  will  not  require  that. 

There  is  a  file  of  telegrams  received  and  these 
telegrams  are  addressed  to  Mr.  Earl  Smith,  to  Earl 
H.  Smith,  Jr.,  general  counsel  for  the  Weatherford 
Oil  Tool  Company.  Who  [3936]  is  that? 

Mr.  Scofield:     He  is  sitting  next  to  me. 

Mr.  L.  E.  Lyon:  That  is  the  man.  Now,  these 
refer  to  wires  sent  out  and  ^^Your  telegram  dated 
January  7,  1954."  Where  are  the  copies  of  that? 

Mr.  Smith :  You  have  it  in  your  hand,  Mr.  Lyon, 
the  last  paper  in  the  stack,  the  very  last. 

Mr.  L.  E.  Lyon:  The  very  last.  Is  this  an  as- 
serted list  of  the  companies  to  whom  this  telegram 
was  sent  ? 

Mr.  Smith:  No.  The  list  of  Weatherford  Oil 
Tool  Company  employees  to  whom  the  telegram 
was  sent. 

Mr.  L.  E.  Lyon:  I  see.  I  will  offer  this  telegram 
as  just  identified  by  Mr.  Smith  in  evidence  at  this 
time  as  the  defendants'  exhibit  next  in  order,  it 
being  the  telegram  sent  out  by  Mr.  Earl  H.  Smith, 
Jr.,  general  counsel  of  the  Weatherford  Oil  Tool 
Company,  Inc.,  to  a  stated  list  of  names  of  em- 
ployees of  Weatherford  Oil  Tool  Company,  seeking 
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information   and   asking   them   to    make   inquiries 

with  respect  to  sales  of  B  and  W  equipment. 


Mr.  L.  E.  Lyon:  I  would  like  to  ask  if  with  any 
of  these  instructions  to  any  of  these  people  they 
were  told  to  deliver  a  copy  of  the  injunction  of 
this  court  when  they  made  these  inquiries?  [3937] 

Mr.  Smith:  The  only  instructions  given  to  men 
were  contained  in  the  telegram,  Exhibit — what  is 
that,  HA? 

Mr.  L.  E.  Lyon:     I  will  accept  that  stipulation. 

The  Court:  The  document  last  offered  is  re- 
ceived in  evidence  and  will  be  marked  Defendants' 
Exhibit. 

The  Clerk:     HA. 

*     -jf     * 

Mr.  L.  E.  Lyon:  Here  is  the  second  paper  in 
this  list,  and  I  presume  it  is  that  these  telegrams 
were  received  by  you,  Mr.  Smith  ? 

Mr.  Smith:  They  were  received  in  the  office  and 
delivered  to  me. 

Mr.  L.  E.  Lyon:  I  will  offer  the  second  docu- 
ment in  this  as  the  defendants'  exhibit  next  in 
order,  which  is  a  letter  written  by  H.  T.  Cromm  to 
the  Weatherford  Oil  Tool  Company,  attention  of 
''Dear  Mr.  Bodin."  Who  is  Mr.  Bodin,  B-o-d-i-n? 

Mr.  Smith :  One  of  the  employees  who  works  for 
Weatherford  Oil  Tool  Company. 

Mr.  L.  E.  Lyon:  And  which  states,  in  part: 
''Jones  and  Laughlin,  Bethlehem  Supply  Company 
and  Continental  Supply  had  stop  orders  and  were 
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selling  B  and  W  scratchers  for  an  approximated 

period  of  18  months."  [3938] 


Mr.  L.  E.  Lyon :  It  is  offered  for  the  purpose  of 
identifying  a  letter  at  this  time.  And  I  will  offer 
this  last  letter.  What  is  the  exhibit  number? 

The  Clerk:     HB. 

Mr.  L.  E.  Lyon :     HB  in  evidence. 

¥r  ^  ^ 

Mr.  L.  E.  Lyon :  Here  is  a  letter  from  Mr.  Al 
Smith,  Harvey.  Who  is  Mr.  Al  Smith,  Harvey? 

Mr.  Smith:  Sales  representative  of  Weather- 
ford  Company,  located  at  Harvey,  Louisiana. 

Mr.  L.  E.  Lyon:  It  is  a  telegram  addressed  to 
you  and,  I  presume,  received  by  you. 

Mr.  Smith :     Yes. 

Mr.  L.  E.  Lyon:  This  telegram  is  dated  January 
8,  3:23  p.m.  I  presume  that  is  January  8,  1954? 

Mr.  Scofield :     All  of  those  were  in  1954. 

Mr.  Smith:  I  presume  so.  They  were  received 
in  the  first  few  days  of  January  of  this  year. 

Mr.  L.  E.  Lyon:  I  will  offer  this  wire  in  evi- 
dence as  Defendants'  Exhibit  next  in  order.  [3939] 

■5f         -Jf         -X- 

The  Clerk:     Defendants'  Exhibit  HC  in  evidence. 

Mr.  L.  E.  Lyon:  Here  is  a  wire  received  also, 
no  date  given,  but  it  must  have  been  on  the  10th,  I 
guess,  of  January,  1954. 

Mr.  Smith:     I  don't  know  what  date  it  was  re- 
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ceived,  but  it  was  received  in  the  first  two  weeks  of 

January  of  1954. 

Mr.  L.  E.  Lyon:  From  Jack  Humphreys.  Who 
is  Jack  Humphreys  ? 

Mr.  Smith:  He  is  also  a  salesman  of  Weather- 
ford  Oil  Tool  Company.  And  in  that  regard,  all 
those  telegrams  are  from  a  representative  of 
Weatherf ord  Oil  Tool  Company. 

Mr.  L.  E.  Lyon:  Which  I  offer  in  evidence  as 
the  Defendants'  Exhibit  next  in  order. 

The  Clerk :     Defendants '  HD. 


Mr.  L.  E.  Lyon:     And  who  is  Tommie  Clausen? 

Mr.  Smith :     To  the  best  of  my  understanding,  he 
handles  Weatherf  ord  merchandise. 

Mr.  Scofield:     At  Williston,  North  Dakota. 

Mr.    L.    E.    Lyon:     He   is   an    employee    of   the 
Weatherf  ord  Company?  [3940] 

Mr.  Smith:     No,  he  is  not.  That  is  why  I  make 
the  distinction. 

Mr.  L.  E.  Lyon:     This  telegram  was  received  by 
you  on  January  12th,  1954  ? 

Mr.  Smith :    Yes,  I  believe  it  was. 

Mr.  L.  E.  Lyon:     I  will  offer  this  telegram  in 
evidence  as  Defendants'  Exhibit  next  in  order. 

The  Court :    Received  in  evidence. 

The    Clerk:     Defendants'    Exhibit    HE    in    evi- 
dence. 

*     *     * 

Mr.  L.  E.  Lyon:     James  Bradley,  is  he  an  em- 
ployee of  Weatherf  ord  Oil  Tool  Company  ? 
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Mr.  Smith :     Yes,  he  is. 

Mr.  L.  E.  Lyon :     Located  where  ? 

Mr.  Smith :     Corpus  Christi. 

Mr.  L.  E.  Lyon:  Corpus  Christi,  Texas.  This 
wire  was  received  by  you  on  January  11,  1954? 

Mr.  Smith:  Right,  on  the  date  stated  on  the 
telegram. 

Mr.  L.  E.  Lyon:  This  wire  refers  to  other  stop 
orders  issued  by  other  companies  of  the  B  &  W 
equipment  of  which  I  was  not  even  aware,  your 
Honor,  as  the  result  of  the  January,  1952,  letter,  the 
$2.50  royalt}^  letter.  I  will  offer  this  wire  in  evi- 
dence at  this  time  as  Defendants'  Exhibit. 

The  Clerk:    HF.  [3941] 

•X-  -5^  * 

Mr.  L.  E.  Lyon:  Now,  who  is  Bob  Yates;  is  he 
an  employee  of  the  Weatherford  Oil  Tool  Com- 
pany? 

Mr.  Smith :  Yes,  employed  at  Shreveport,  Louis- 
iana, sir. 

Mr.  L.  E.  Lyon:  And  he  covers  the  Shreveport 
area,  is  that  correct  ? 

Mr.  Smith :  Well,  north  Louisiana  and  Arkansas, 
and  at  one  time  a  portion  of  east  Texas. 

Mr.  L.  E.  Lyon :  And  this  telegram  was  received 
by  you  on  January  9,  1954,  was  it? 

Mr.  Smith:  At  or  about  that  time.  I  assume  it 
was  on  the  9th,  if  that  is  the  date.  [3942] 

Mr.  L.  E.  Lyon:  I  will  offer  this  telegram  in 
evidence  as  Defendants'  Exhibit  next  in  order. 

Mr.  Scofield:     No  objection. 
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The  Court :     Received,  in  evidence. 

The  Clerk:  Defendants'  Exhibit  HG  in  evi- 
dence. 

Mr.  L.  E.  Lyon:     Who  is  Mr.  Lee  Monty? 

*  -Jf  4f 

Mr.  Smith:  Under  his  agreement  with  the  com- 
pany he  has  the  entire  State  of  California,  and  I 
am  not  familiar  with  his  intimate  operations. 

Mr.  L.  E.  Lyon:  And  this  wire  was  received  by 
you  on  January  9th  ? 

Mr.  Smith :    If  that  is  the  date  stated. 

Mr.  L.  E.  Lyon:  I  will  offer  this  wire  in  evi- 
dence as  Defendants'  Exhibit  next  in  order. 

The  Court :    Received  in  evidence. 

The  Clerk:  Defendants'  Exhibit  HI  in  evi- 
dence. [3943] 

*     *     * 

Mr.  L.  E.  Lyon:    And  who  is  R.  L.  Wood? 

Mr.  Smith:  A  Weatherford  sales  representative 
at  Abilene,  Texas.  I  received  that  telegram  January 
9th. 

Mr.  L.  E.  Lyon:  I  will  offer  this  telegram  in 
evidence  as  the  Defendants'  Exhibit  next  in  order. 

The  Court :    Received  in  evidence. 

The  Clerk:     Defendants'  HJ  in  evidence. 

4f         4f         * 

Mr.  L.  E.  Lyon:  And  Oscar  Gay,  is  he  an  em- 
ployee of  the  Weatherford  Oil  Tool  Company? 

The  Witness :     Yes,  he  is ;  located  at 

Mr.  L.  E.  Lyon:     And  covering  what  territory? 
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Mr.  Smith:  Frankly,  I  don't  know.  He  is  lo- 
cated at  Long  Beach. 

Mr.  L.  E.  Lyon:  And  this  wire  which  you  re- 
ceived, you  received  this  wire  on  January  9,  1954, 
did  you  ? 

Mr.  Smith :    Yes. 

Mr.  L.  E.  Lyon:  I  will  offer  this  wire  in  evi- 
dence as  the  Defendants'  Exhibit  next  in  order.  All 
of  these  offers  being  in  evidence,  having  been  pur- 
suant to  my  demand  for  the  production  of  these 
documents,  your  Honor. 

The  Court:     Received  in  evidence.  [3944] 

¥r  ^  ^ 

Q.  (By  Mr.  L.  E.  Lyon) :  Mr.  Hall,  I  am  plac- 
ing before  you  Exhibit  HF,  being  a  wire  sent  by 
James  Bradley  from  Corpus  Christi  to  Mr.  Earl  H. 
Smith,  the  Weatherford  Oil  Tool  Company,  on  Jan- 
uary 11,  1954,  and  I  will  ask  you  if  you  know  who 
this  wire  refers  to  when  it  states:  '^ Alice  and  Freer 
of  Corpus  Christi "  ?  A.     No,  I  don 't. 

Q.  Is  that  a  distributor,  a  supply  house,  or 
what? 

A.  I  would  rather  say  it  is  a  town.  Corpus 
Christi,  Alice,  and  Freer.  I  think  those  are  three 
towns. 

Q.  Then  you  read  this  line:  ^^J  and  L" — what  is 
^ '  J  and  L, "  do  you  know.  A.     Yes. 

Q.    What  is  ^M  and  L"? 

A.     I  presume  it  is  J  and  L  Steel  Corporation. 

Q.     Jones  and  Laughlin?  A.     Yes. 
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Q.  And  this  wire  then  says,  and  according  to  the 
way  you  interpret  it:  ^^J  and  L  Corpus  Christi 
Alice  and  Freer  Stopped  Selling  August  or  Septem- 
ber 1952  and  Resumed  Selling  About  May  of  1953." 
Is  that  the  way  you  read  it  ? 

A.  I  read:  J  and  L,  the  Corpus  Christi  store, 
Alice  store  and  Freer  store.  Now,  I  don't  know 
whether  they  have  [3945]  stores  in  those  three 
places,  but  that  is  what  I  would  read  it. 

Q.  And  it  says  that  they  stopped  selling  in  Au- 
gust or  September,  1952,  and  did  not  resume  until 
May  of  1953  ?  Is  that  the  way  you  read  it  ? 

A.     That  is  the  way  I  read  it. 

Q.  In  the  next  line  it  says:  ^^Continental  Corpus 
Christi  Mc Allen" — is  that  another  town  in  Texas? 

A.     I  would  read  that  as  a  town. 

Q.  And  what  is  the  next  one;  is  that  a  town, 
too,  Falf urrias  ? 

A.     That  is  a  town,  too,  to  my  opinion. 

Q.  ''Stopped  Selling  About  July,  1952,  and  Has 
Not  Resumed  Selling  Yet."  So  in  that  sentence  you 
read:  Corpus  Christi  and  McAllen  and  Falfurrias 
all  refer  to  towns  in  Texas,  is  that  correct  ? 

A.     I  would  say  so. 

Q.  And  it  says  here  on  the  end:  ''Alice  Store 
Sold  One  Order  Since  Stop  Order."  That  is,  I  pre- 
sume, the  Alice  store  referred  to  up  here  with  ref- 
erence to  J  and  L  Corpus  Christi.  Is  that  the  way 
you  read  the  wire  ?  A.I  believe  so. 

Mr.  L.  E.  Lyon:  I  will  offer  also  this  letter  of 
January  15,  1954,  which  is  addressed  to  Mr. 
Thomas  E.    Scofield,   Kansas   City,   Missouri,   and 
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written  by  J.  Ronald  Johnson,  [3946]  attorney  for 
the  Jones  and  Laughlin  Steel  Corporation,  which 
letter  starts  off  in  the  first  sentence  and  says:  ^^Mr. 
John  Hall  has  asked  on  several  occasions  concern- 
ing the  handling  by  us  of  B  &  W  Nu-Coil  and 
Multiflex  scratchers."  That  is  John  A.  Hall,  and 
ask  that  this  letter  be  received  in  evidence  as  the 
Defendants'  Exhibit  next  in  order. 

Mr.  Scofield:     No  objection. 

The  Court :     Received  in  evidence. 

The  Clerk :     Defendants '  HL. 

•x-        *        * 

Mr.  L.  E.  Lyon:  I  presume,  Mr.  Smith,  that 
this  is  a  true  copy  of  the  letter  which  was  on  that 
date  addressed  to  [3947]  the  Stanolind  Gas  &  Oil 
Company  by  you  and  Mr.  Hickey  jointly? 

Mr.  Smith :     No. 

Mr.  L.  E.  Lyon:  By  whom?  Who  is  Mr.  E.  H. 
Smith? 

Mr.  Smith:  The  letter  is  not  a  true  copy  of  the 
letter  that  went  to  Stanolind,  in  these  respects:  the 
copy  that  went  to  Stanolind  was  a  blind  copy  and 
did  not  indicate  a  copy  to  Mr.  Scofield.  Further- 
more, my  name,  my  signature  was  not  on  the  letter 
to  Stanolind.  That  signature  is  on  this  carbon  to 
Mr.  Scofield.  The  original  is  on  the  letterhead. 

Mr.  L.  E.  Lyon :  And  the  stamp  of  Mr.  Scofield 
did  not  appear  on  it,  also  ? 

Mr.  Smith :     That  is  right. 

Mr.  L.  E.  Lyon:  With  this  letter  was  there  any 
copy  of  the  injunction  of  January  25,  1952,  sent 
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with  the  original  of  this  letter  to  the  Stanolind  Oil 

&  Gas  Company  ? 

Mr.  Smith:  So  far  as  I  know  there  was  not. 
Mr.  Ekey  sent  the  letter.  I  did  not. 

Q.  (By  Mr.  L.  E.  Lyon)  :  Mr.  Hall,  I  place  be- 
fore you  a  letter  addressed  to  Pure  Oil  Company, 
or  addressed  to  you  by  the  Pure  Oil  Company,  in 
which  the  first  letter  refers  to  a  conversation  which 
you  had  with  the  Pure  Oil  Company,  is  that  cor- 
rect ?  A.     That  is  correct. 

Mr.  L.  E.  Lyon:  I  will  offer  this  letter  of  Janu- 
ary 7,  1954,  in  evidence  as  the  Defendants'  Exhibit 
next  in  order.  [3948] 

The  Court :     Received  in  evidence. 

The  Clerk:  Defendants'  Exhibit  HN  in  evi- 
dence. 

•3f  *  -Jf 

Q.  (By  Mr.  L.  E.  Lyon)  :  At  the  time  you  had 
this  conversation  with  Mr.  E.  E.  Edwards,  pur- 
chasing agent  of  the  Pure  Oil  Company,  on  Janu- 
ary 7,  1954,  did  you  give  Mr.  Edwards  a  copy  of  the 
injunction  of  January  25, 1952? 

A.  I  did  not,  but  I  asked  him  if  he  knowed 
about  the  injunction  in  this  case  and  he  said  he  did. 

Q.  Did  you  tell  him  anything  about  the  condi- 
tion of  the  case  and  issues  of  the  case  as  required 
by  the  injunction  of  January  25,  1952  ? 

A.  I  never  told  him  not  one  condition  about  the 
case  of  any  kind. 

Q.  Now  I  hand  you  a  copy  of  a  letter  addressed 
to  you  of  January  8,  1954,  from  the  Atlantic  Re- 
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fining  Company.  Did  you  have  a  conversation  with 
that  man  at  the  Atlantic  Refinery  Company  on  or 
about  January  8,  1954? 

A.  I  talked  to  the  lawyers.  I  presume  this  is  one 
of  them. 

Q.  AVhen  did  you  have  that  conversation  with 
regard  to  the  date  of  this  letter  ? 

A.  Prior  to  that  date  of  the  letter  possibly  one 
day  or  two  days.  [3949] 

Mr.  L.  E.  Lyon:  I  will  offer  in  evidence  this 
letter  which  is  addressed  to  Mr.  J.  E.  Hall,  Sr., 
Box  303,  Weatherford,  Texas,  and  signed  by  Mr. 
^^J.  P.  Johnson"  of  the  Atlantic  Refining  Company, 
in  evidence  as  the  Defendants'  Exhibit  next  in 
order. 

The  Court :    Received  in  evidence. 

The  Clerk:  Defendants'  Exhibit  HO  in  evi- 
dance. 

*  4f  -Jf 

Q.  (By  Mr.  L.  E.  Lyon) :  At  the  time  you  had 
this  conversation  with  Mr.  J.  P.  Johnson  about 
January  7,  1954,  did  you  deliver  to  the  Atlantic  Re- 
fining Company  a  copy  of  the  injunction  of  Janu- 
ary 25, 1952  ?  A.     I  did  not. 

Q.  Did  you  tell  him  just  exactly  what  all  of  the 
issues  and  contentions  of  the  parties  were  in  this 
litigation  ? 

A.  I  never  discussed  no  issues  of  the  parties 
with  him. 

Q.  I  place  before  you  a  copy  of  a  letter  ad- 
dressed to  you,  entitled  ^^Re  scratchers  and  central- 
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izers"  of  January  15,  1954,  signed  by  ''Mr.  Darrell 
P.  Miller,  vice-president,"  and  ask  you  if  you  had 
a  conversation  with  that  man  on  or  about  that  date  ? 

A.     I  did. [3950] 

Q.  At  the  time  you  had  that  conversation  did 
you  deliver  to  Mr.  Miller  or  to  the  National  Gas 
and  Oil  Corporation  a  copy  of  the  injunction  of 
January  25,  1952? 

A.     He  said  he  had  a  copy  of  it. 

Q.     He  said  at  that  time  that  he  had  a  copy  of  it? 

A.    Yes. 

Mr.  L.  E.  Lyon :  I  will  offer  in  evidence  this  let- 
ter of  January  15,  1954,  as  defendants'  exhibit  next 
in  order. 

The  Court :     Received  in  evidence. 

The  Clerk:     Defendants'  HP  in  evidence. 

•X-  -Jf  * 

Redirect  Examination 
ByMr.  Scofield:[3951] 

*     ^     * 

Q.  (By  Mr.  Scofield) :  What,  if  anything,  did 
you  have  to  do  with  the  sending  of  the  $2.50  letter, 
Exhibit  J.TJ?  [3952] 

%         ^         * 

The  Witness:  I  came  to  Kansas  City  and  dis- 
cussed with  you,  with  the  merits  that  called  to  send- 
ing the  letter  out. 

Q.  (By  Mr.  Scofield) :  What  do  you  mean  by 
the  ^'merits"? 
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A.  I  mean  the  information  that  caused  us  to  ar- 
rive at  the  decision  of  sending  the  letter  out. 

Q.    What  was  the  information  you  gave  me? 

A.  Well,  it  had  been  gathered  together  over 
some  four  or  five  months  and  I  just  called  on  Mr. 
Franklin,  who  is  one  of  our  past  representatives, 
and  they  had  a  stock  of  B  and  W  stuff  hid  away  in 
a  warehouse  across  the  street,  they  had  some  calling 
cards  or  fly  sheets,  I  would  call  them,  the  size  of 
filing  cabinets,  stating  the  method  of  cementing 
and  they  had  the  numbers  of  the  cement  method 
on  the  back. 

•5f  *  * 

Q.  (By  Mr.  Scofield)  :  Are  those  cards  in  evi- 
dence? Are  those  fly  sheets  in  evidence,  Mr.  Hall? 

A.     They  are  in  evidence. 

The  Court :     In  this  case  ? 

The  Witness :     Yes,  sir.  [3953] 

The  Court:  Those  are  the  ones  that  are  as  big 
as  what?  Did  you  say  they  were  as  large  as  filing 
cabinets  ? 

The  Witness:  They  are  as  large  as  a  filing  cabi- 
net, paper  size. 

The  Court:  At  that  time  had  B  and  W  started 
stamping  the  invoices  ? 

The  Witness :    Yes,  sir. 

The  Court :    You  knew  about  that  ? 

The  Witness :     I  knew  about  that. 

The  Court:  Was  that  part  of  the  merits  of  send- 
ing the  $2.50  letter? 

The  Witness:     That  is  part  of  it.  When  you  lay 


Kenneth  A.  Wright,  etc,  3193 

(Testimony  of  Jesse  E.  Hall,  Sr.) 
the  invoice  to  the  customer  and  the  method,  and  the 
salesmen  are  calling  upon  the  customer  and  telling 
them  that  this  is  what  B  and  W  has  got  to  sell,  and 
and  that  all  of  this  is  the  patent  number,  and  I 
found  that  sales [3954] 

*  ¥r  ^ 

Q.  (By  Mr.  Scofield)  :  What  I  was  asking,  Mr. 
Hall,  was  what  your  reasons  were  for  instructing 
me  to  send  the  $2.50  letter. 

*  *     * 

A.  Well,  not  particularly  due  to  the  fact  that 
the  method  upon  this  paper  and  the  stamping  of 
the  invoices  and  calling  on  the  customers  to  tell 
them  that  was  the  method — that  was  the  principal 

reason. 

*  *     * 

The  Court :  Just  a  moment.  I  would  like,  as  long 
as  we  are  on  this  subject,  to  ask,  how  did  you  hap- 
pen to  choose  $2.50?  Was  that  because  it  was  some- 
where near  four  times  60  cents  ? 

The  Witness:  No,  sir.  Knowing  that  the  cost  of 
selling  this  material  and  running  it,  which  runs 
about  55  per  cent,  and  the  cost  of  manufacturing, 
I  had  taken  the  profit,  a  portion  of  the  royalty  that 
they  would  have  and  a  portion  of  the  profit. 

The  Court:  So  that  the  65  cents  that  B  and  W 
was  stamping  on  the  invoice  was  too  low?  [3955] 

The  Witness:  No,  they  were  sending  out,  col- 
lecting their  profit  in  the  $6.  They  were  only  just 
setting  a  60  cent  rate  and  telling  the  customer  they 
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are  not  charging  them  any  more.  What  they  really 
were  doing,  they  were  saying,  we  are  merely  in- 
forming you  that  we  have  got  this  patent  and  this 
is  the  steps  of  it.  It  was  all  over.  I  don't  believe 
there  is  an  oil  field  that  is  drilling  that  you  don't 
see  those  boxes  with  that  all  over  it.  And  I  haven't 
found  a  filing  cabinet  of  any  purchasing  agent  all 
over  the  country  but  what  they  have  the  same  thing 
in  it.  And  it  was  something  that  we  just  had  to 
overcome  because  within  three  months  we  lost  four 
of  our  district  salesmen  who  went  to  them.  They 
couldn't  combat  the  idea  of  having  the  patent  num- 
ber on  the  thing,  that  it  covers  all  the  steps  that  we 
were  using. 

The  Court :  You  felt  you  had  to  use  some  of  the 
same  methods  ? 

The  Witness:  Something  or  other  to  call  atten- 
tion to  them,  to  cause  them  to  stop. 

The  Court:  On  the  old  theory  of  the  way  to 
fight  fire  is  with  fire?  [3956] 

Q.  (By  Mr.  Scofield) :  Are  the  fly  sheets  that 
you  have  referred  to  in  your  previous  answer  the 
Exhibits  209  and  210  which  I  put  before  you? 

A.    Yes,  sir. 

Q.  Now  what  were  these  filing  cabinets  you  re- 
ferred to,  were  those  the  boxes  in  which  the  B  and 
W  scratchers  were  sent  ? 

A.  No,  the  filing  cabinets  in  the  oil  companies' 
offices,  wherever  the  purchasing  agent  is,  why  they 
have  these  [3957]  that  have  been  given  to  the  pur- 
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chasing  agents  all  over  the  country  and  their  super- 
intendents, where  they  have  their  offices  with  cata- 
logs or  anything  that  contains  this  method  set  out 
here. 

Q.     Have  you  seen  those  in  those  filing  cabinets'? 

A.     Yes,  sir,  I  have. 

The  Court:     You  really  are  referring  to  some- 
thing about  letterhead  size  ? 

The  Witness :     Yes,  sir. 

The  Court :     Standard  letterhead  size  ? 

The  Witness :     Yes. 

The  Court:     Eight  and  a  half  by  eleven  inches? 

The  Witness :    Yes. 

The  Court :     Is  that  correct  ? 

The  Witness :     That  is  correct.  [3958] 


DEPOSITION  OP  CHRIS  NELSON 
having  been  first  duly  sworn,  deposed  and  testified 
as  follows : 

Direct  Examination 
ByMr.  Scofield: 

Q.  Please  state  your  name. 

A.  Chris  Nelson. 

Q.  Talk  to  him A.     Yes. 

Q.  And  talk  slowly  so  that  he  can  get  it. 

Where  do  you  reside,  Mr.  Nelson  ? 

A.  Taft,  California. 

Q.  What  is  your  age  ? 

A.  I  will  be  70  October  30th. 

Q.  How  are  you  occupied  at  the  present  time? 
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A.    Well,  I  am  unemployed. 

Q.     What  is  the  state  of  your  health  ? 

A.     Well,  fair,  I  would  say.  It  is  not  too  good. 

Q.     Have  you  had  any  difficulty  lately  ? 

A.     In  health? 

Q.    Yes. 

A.  Oh,  about  a  year  ago  I  had  a  stroke,  a  little 
over  a  year  ago. 

Q.  What  was  your  occupation  prior  to  the  time 
that  you  had  this  stroke?  [3834-2] 

A.     I  was  a  machinist,  doing  machine  work. 

Q.     Where  did  you  learn  your  trade,  Mr.  Nelson? 

A.  In  Albuquerque,  New  Mexico,  with  the  Santa 
Fe  Railroad. 

Q.    What  year  was  that  ? 

A.     1899  I  started. 

Q.  How  long  were  you  with  the  Santa  Fe  there 
and  learning  your  trade  ? 

A.     Four  years  apprenticeship. 

Q.  Did  you  stay  with  the  Santa  Fe  after  you 
had  served  your  apprenticeship?  A.     No,  sir. 

Q.  Where  did  you  go  from  Albuquerque,  and 
what  was  it,  1901  or  '2  or  '3? 

A.  1903  I  went  to  Chickasha,  Indian  Territory, 
Oklahoma  now\ 

Q.  That  was  before  Oklahoma  had  been  ad- 
mitted as  a  state  ?  A.     Yes. 

Q.     Who  did  you  work  for? 

A.  Rock  Island,  Pacific  Railroad — Chicago, 
Rock  Island  and  Pacific. 
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Q.     How  long  ? 

A.  Oh,  I  think  I  worked  there  possibly  nine 
months,  something  like  that.  [3834-3] 

Q.     As  a  machinist  ?  A.     Yes,  sir. 

Q.  Who  did  you  work  for  next,  any  personal 
friend  ? 

A.  No,  I  worked  for  the  Frisco  Railroad,  the 
San  Francisco,  or  whatever  it  is. 

Q.     Where  ?  A.     At  Springfield,  Missouri. 

Q.     What  year  was  that  ? 

A.     That  was  in  1903. 

Q.    And  still  working  as  a  machinist? 

A.    Yes,  when  I  am  able. 

Q.     In  the  railroad  shops  ? 

A.  No,  I  followed  oil  tool  work  for  several  years 
past. 

Q.  After  you  had  worked  for  the  Frisco  in 
Springfield,  Missouri,  in  1903,  where  next  did  you 
work? 

A.  I  went  back  to  the  Santa  Fe  Railroad  at 
Winslow,  Arizona. 

Q.     In  the  Santa  Fe  shops?  A.     Yes,  sir. 

Q.     Working  as  a  machinist?  A.     Yes,  sir. 

Q.     How  long  did  you  remain  at  Winslow? 

A.     I  can't  just  remember.  It  was  about 

Q.     An  approximation  is  good  enough.  [3834-4] 

A.  It  was  a  very  short  time.  It  was  probably 
six  months  that  I  worked  there. 

Q.  What  was  the  occasion  of  your  moving 
around  so  much  during  this  early  period  ? 

A.    Well,  I  don't  know,  I  guess  it  was  more  or 
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less  trying  to  get  experience,  and  most  of  the  young 
men  in  those  days  as  apprentices  would  be  talked  to 
to  get  out,  into  other  shops  and  gain  more  knowl- 
edge of  the  trade  and  experience,  mostly. 

Q.  What  was  your  age  when  you  completed  your 
apprenticeship  in  Albuquerque,  New  Mexico? 

A.  I  think  I  was  20,  just  past,  21  or  22.  Let's 
see,  I  started  June  5th. 

Q.     June  5th  of  what  year? 

A.  1899,  and  four  years  later  I  was  awarded  a 
diploma  for  serving  my  apprenticeship.  Was  bound 
in  the  trade  by  the  Santa  Fe  Railroad  to  finish  my 
trade,  and  I  had  to  serve  the  four  years  because 
they  held  out,  oh,  a  small  amount  of  money  each 
day  for  four  years,  out  of  your  wages. 

Q.  What  was  the  reason  for  that,  to  keep  you 
employed?  A.     To  bind  you  to  the  trade. 

Q.  Now,  we  have  got  you  down  to  Winslow, 
Arizona,  some  time  in  1903  or  1904.  [3834-5] 

Mr.  Lyon:  We  have  not  established  yet  when 
he  was  in  Winslow,  Arizona. 

Q.  (By  Mr.  Scofield)  :  When  were  you  in  Wins- 
low, Arizona  ? 

A.  It  was  in  19 — let's  see,  I  think  it  was  Decem- 
ber, 1904. 

Q.     1904? 

A.  Let  me  see,  yes.  I  am  pretty  sure  that  is  the 
date,  although  I  may  be  off,  though,  but  it  is  pretty 
close. 

Q.     Where  did  you  go  from  Winslow,  Arizona? 

A.     Los  Angeles,  California. 
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Q.     How  were  you  employed  there  ? 

A.  By  the  Southern  Pacific  Railroad,  here  in 
Los  Angeles. 

Q.     As  a  machinist  ?  A.     Yes. 

Q.     Where  were  the  shops  located  ? 

A.  Down  on  the  east  side  of  Los  Angeles,  where 
they  are  today. 

Q.  How  long  did  you  remain  with  the  Southern 
Pacific  here  in  Los  Angeles  ? 

A.     About  five  or  six  months,  something  like  that. 

Q.     Where  did  you  go  next? 

A.     I  was  sent  to  Bakersfield,  the  same  railroad. 

Q.     Southern  Pacific  ? 

A.     Southern  Pacific.  [3834-6] 

Q.     Do  they  have  shops  there?  A.     Yes. 

Q.     You  were  still  employed  as  a  machinist? 

A.     Oh,  yes. 

Q.  How  long  did  you  remain  with  the  Southern 
Pacific  here  in  Los  Angeles  ? 

A.    About  five  or  six  months,  something  like  that. 

Q.     Where  did  you  go  next  ? 

A.     I  was  sent  to  Bakersfield,  the  same  railroad. 

Q.     Southern  Pacific  ?  A.     Southern  Pacific. 

Q.     Do  they  have  shops  there?  A.     Yes. 

Q.     You  were  still  employed  as  a  machinist? 

A.     Oh,  yes. 

Q.     How  long  did  you  remain  at  Bakersfield? 

A.     Oh,  until  19 — with  this  same  S.  P.  Railroad? 

Q.     Yes,  if  you  did  remain  with  them. 

A.  Until  1906,  I  believe  it  was,  the  latter  part 
of  1906. 
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Q.     Then  where  did  you  go  ? 

A.     Winslow,  Arizona. 

Q.     How  long  did  you  remain  in  Winslow^? 

A.  Oh,  about  a  year,  I  think  I  was  at  Winslow 
— not  Winslow;  Douglas,  Arizona,  pardon  [3834-7] 
me. 

Q.     Douglas,  Arizona? 

A.     Pardon  me  on  that. 

Q.     Still  with  the  Southern  Pacific  ? 

A.  No,  that  would  be  the — it  was  not  the  South- 
ern Pacific.  It  was  a  branch  line  or  extension  of  the 
Rock  Island  Railroad,  and  it  was  the  El  Paso  and 
Southwestern  Railroad,  which  is  now  owned  by 
the  S.  P. 

Q.  You  were  still  working  as  a  machinist  in 
their  shops'?  A.     Yes,  sir. 

Q.  Prom  Douglas,  Arizona,  w^here  next  did  you 
go  ?  A.     Oh,  I  don't  know,  let's  see. 

Q.     What  year  was  that  you  were  in  Douglas? 

A.  I  left  there  in  1907,  and  I  took  a  trip  around 
the  country  a  little  bit,  and  I  just  forget  now  w^here 
I  landed  the  last  time.  I  think  I  landed  in  Bakers- 
field  eventually. 

Q.     You  came  back  to  Bakersfield? 

A.  Yes,  my  home.  My  father  and  mother  were 
living  and  lived  in  Bakersfield. 

Q.     Did  you  go  back  to  work  in  Bakersfield? 

A.     No,  not  at  that  time  I  did  not. 

Q.  Where  did  you  go  back  to  work  next  after 
you  left  Douglas  in  1907? 

A.     Oh,  that  was  Bakersfield.  [3834-8] 
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Q.  You  came  back  to  Bakersfield  and  went  to 
work? 

A.  Yes,  after  a  trip  around  a  little  bit,  you 
know,  I  finally  landed  in  Bakersfield. 

Q.     Who  did  you  go  to  work  for  in  Bakersfield? 

A.     Southern  Pacific. 

Q.     About  what  year  was  that  ? 

A.  It  w^as,  oh,  along  in  1907,  the  latter  part,  or 
first  part  of  1908, 1  believe. 

Q.  How  long  did  you  continue  to  work  then  in 
Bakersfield  after  you  took  this  employment  in  1907 
or  1908? 

A.  Oh,  I  didn't  stay  very  long.  I  was  sent  for  to 
come  doA^Ti  to  the  S.  P.  at  Globe,  Arizona. 

Q.     You  were  in  Globe,  Arizona,  for  a  while? 

A.     Yes,  a  short  time. 

Q.     Then  where  did  you  go  ? 

A.  I  can't  just  remember.  I  can't  remember  all 
those  dates  so  far  back. 

Q.  I  do  not  care  so  much  about  the  dates  if  you 
will  just  give  me  the  sequence  of  the  places  where 
you  worked.  A.     Yes. 

Q.     Prom  Globe  where  did  you  go  ? 

A.  From  Globe  I  think  I  went  back  to  Bakers- 
field, if  I  remember  right. 

Q.     You  went  back  to  Bakersfield? 

A.  I  worked  there  several  times,  and  I  think 
my  [3834-9]  father  had  sent  for  me  to  come  back. 
He  was  w^orking  in  Bakersfield. 

Q.     What  trade  was  your  father  in? 

A.     He  was  a  machinist  also. 
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Q.     Did  you  have  any  brothers  or  sisters  ? 

A.  Yes,  there  was  seven  boys  in  the  family  and 
two  girls,  none  living  today. 

Q.     Were  any  of  the  boys  machinists  ? 

A.     But  one  sister — one  sister  living. 

Q.  Were  any  of  the  boys  machinists  besides 
yourself?  A.    Yes,  four. 

Q.     Pour  besides  yourself?  A.     Yes. 

Q.  Well,  after  you  got  back  to  Bakersfield  say 
in  1908  or  thereabouts A.     Yes. 

Q.     from  Globe,  how  long  did  you  continue 

there,  or  where  next  did  you  go  from  Bakersfield? 
Maybe  you  can  remember  that.  After  you  had  been 
in  Globe,  Arizona,  and  you  came  back  to  Bakers- 
field where  next  did  you  go,  do  you  recall.  ? 

A.  Let  me  see.  Oh,  my  father  was  in — had 
changed  to  go  to  work  for  the  Missouri  Pacific 
Railroad  at  Osawatomie,  Kansas. 

Q.     Who  had  any  shop  at  Osawatomie  ?  [3834-10] 

A.     Missouri  Pacific  Railroad. 

Q.     You  w^orked  there  for  a  while  ? 

A.     Yes. 

Q.    Was  your  father  there?  A.     Yes. 

Q.  Then  where  did  you  go  after  you  left  Osa- 
watomie ? 

A.  I  worked  in — just  a  moment,  I  worked  in 
some  of  these  places  twice,  so  I  can't — it  is  pretty 
hard  in  the  later  years  to  remember  how  all  the 
incidents  happened,  but  from  Osawatomie  I  can't 
just  remember  the  next  place  I  did  go. 

Q.  When  did  you  get  back  to  Bakersfield  on 
the  next  occasion  ? 
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A.  The  next  occasion  I  came  back  there  in — I 
was  there  in  1911. 

Q.     1911?  A.    Yes. 

Q.     How  long  did  you  remain  there  after  1911? 

A.     Remained  in  Bakersfield? 

Q.    Yes. 

A.  Just  a  short  time.  I  was  in  a — I  had  a  small 
machine  shop  there,  rented  it,  doing  machine  work 
and  some  automobile  work,  and  I  wanted  to  come 
back  in  the  oil  fields  and  I  went  up  to  Taft  to  the 
Standard  Oil  Company. 

Q.  What  did  you  do  during  the  first  World 
War,  during  [3834-11]  1916, 1917  and  1918? 

A.  I  worked  up  in  San  Francisco,  in  the  ship- 
yards. 

Q.     In  the  shipyards  ?  A.    Yes. 

Q.     Doing  what? 

A.  Well,  I  was  on  submarines  for  a  while, 
building  submarines,  helping  to,  and  doing  general 
machine  work,  marine  work,  you  know. 

Q.  You  remained  there  during  the  first  World 
War? 

A.  No,  I  didn't  stay  all  the  time.  I  had  enlisted 
in  San  Francisco,  and  I  stayed  there  until,  I  think 
it  was  September,  I  forget  now.  My  wife  can  tell 
you  more  about  the  date.  What  was  that  date? 

Mrs.  Nelson :     I  am  not  on  the  stand. 

Q.     (By  Mr.  Scofield) :     She  is  not  on  the  stand. 

A.  I  can't  remember  just  the  date,  but,  anyway, 
I  think  1918,  with  the  flu  epidemic,  I  had  a  touch 
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of  flu,  and  my  wife  and  girl  was  with  me,  and  so 

I  left  there  after  that  flu  epidemic. 

Q.  You  were  married  prior  to  the  first  World 
War?  A.     Yes. 

Q.    What  year  were  you  married?  A.     '15. 

Q.     1915?  A.     Yes.  [3834-12] 

Q.  What  service  did  you  enlist  in  during  the 
first  World  War?  A.     Motor  transport. 

Q.     Motor  transport  ? 

A.     The  machine  end  of  it. 

Q.  After  you  had  w^orked  in  the  shipyards  in 
San  Francisco  where  did  you  go  from  there? 

A.     I  came  back  to  Bakersfield. 

Q.     You  came  back  to  Bakersfield? 

A.     Really  a  sort  of  a  home  place  for  us. 

Q.  How  long  did  you  remain  in  Bakersfield  after 
1918? 

A.  Well,  I  remained  in  and  around  Bakersfield, 
in  fact,  in  Kern  County  for,  oh,  quite  a  while.  I 
can't  just  remember  now. 

Q.  Do  you  know  where  you  were  in  1933,  1934 
and  1935?  A.     Yes. 

Q.    Where  were  you?  A.     Bakersfield. 

Q.     What  were  you  doing? 

A.     Doing  machine  shop  work  as  a  machinist. 

Q.     With  whom? 

A.  Well,  I  had  other — Had  several  different 
jobs  in  there  also. 

Q.  How  do  you  know  that  you  were  in  Bakers- 
field during  1934,  for  instance,  and  1935  ?  How  can 
you  fix  that  circumstance  ?  [3834-13] 
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A.  Well,  there  was  a  period  of  depression  that 
we  always  have  in  mind,  you  know,  and  there  wasn't 
much  work  around  the  country,  and  I  was  in  Taft 
and  had  applied  for  a  job  at  Bakersfield,  and  got  a 
job  in  there  with  the  California  Sales  and  Service 
Company. 

'Q.    What  business  were  they  in? 

A.  They  were  in  the  general  sales  and  machine 
shop  and  welding  work. 

Q.     What  work  did  you  do  for  them? 

A.  Oh,  general  machine  shop  work,  running  the 
machines  or  repairing. 

Q.  This  you  say  was  California  Service  and 
Sales  or  Sales  and  Service  ? 

A.     California  Sales  and  Service. 

Q.  Do  you  remember  when  you  went  to  work  for 
that  organization? 

A.  Yes,  I  think  I  can.  It  was,  I  think  it  was 
the— in  '34. 

Q.     1934?  A.    Yes,  '34. 

Q.     How^  long  did  you  remain  with  them? 

A.  I  remained  with  them — I  can't  just  remem- 
ber. 

Q.     Was  it  a  matter  of  a  year  or  six  months  ? 

A.    Yes.  [3834-14] 

Mr.  Lyon:     I  object  to  prompting  the  witness. 

The  Witness :    It  was  less  than  a  year. 

Q.     (By  Mr.  Scofield) :     Less  than  a  year? 

A.    Yes. 

Q.     Then  who  did  you  go  to  work  for? 
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A.  I  went  to  work  for  the  Standard  Pipe  & 
Supply  Company. 

Q.     Who  was  the  head  of  that  organization? 

A.  Well,  the  yard — it  was  a  secondhand  sales 
yard,  used  equipment  yard — it  was  owned  by  a  man 
by  the  name  of  Abie  Fishf ader,  Abraham  Fishf ader. 

Q.  Did  he  have  a  machine  shop  there  in  Bakers- 
field? 

A.  No,  he  bought  a  machine  shop  that  was  set  up 
in  McKittrick  belonging  to  the  Standard  Oil  Com- 
pany. This  shop  was  out  at  a  little — ^you  might  say 
outer  end  of  McKittrick,  a  little  place  called  Re- 
ward. 

Q.     Reward?  A.     Reward,  California. 

Q.  Where  is  McKittrick,  California,  with  refer- 
ence to  Bakersfield? 

A.  McKittrick  is — if  Taft  is  16  miles  it  would 
be,  oh,  25  miles,  I  guess.  I  don't  know  the  exact 
distance. 

Q.     Is  it  near  Taft? 

A.     16  miles  from  Taft.  [3834-15] 

Q.     16  miles  from  Taft?  A.    Yes. 

Q.  AVell,  now,  what  was  your  work  about  this 
machine  shop  that  you  started  working  in  ?  I  believe 
you  said  that  Mr.  Fish  fader  was  the  proprietor? 

A.  Well,  I  oftentimes  had  quite  a  bit  of  work  to 
do  there  in  the  mechanical  line.  He  had  trucks  and 
cars,  and  so  forth,  in  his  business,  and  he  also  had 
a  machine,  a  hydraulic  machine  for  straightening 
pipe  which  had  to  have  some  attention  sometimes, 
and  I  had  to  work  on  that  pipe  straightener  one 
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time  and  make  some  parts  for  it,  and  we  got  dis- 
cussing about  a  machine  shop,  and  he  said  he  was 
going  to  buy  a  machine  shop,  and  did  buy  this  one 
in  Reward  and  moved  it  in. 

Q.     Who  moved  it  in  ? 

A.  Well,  I  helped  part  of  it.  My  brother  was 
hired,  also  a  machinist,  to  disassemble  it  at  Mc- 
Kittrick  and  set  it  up  in  Bakersfield. 

Q.     What  is  your  brother's  name? 

A.    Walter. 

Q.  You  went  with  your  brother  over  to  McKit- 
trick? 

A.  No,  I  didn't  go  over  there  at  all.  My  brother 
took  it  all  down  alone  and  moved  it  in,  and  I  helped 
fix  the  machinery  and  so  forth  and  so  on. 

Q.  Did  you  help  set  it  up  in  [3834-16]  Bakers- 
field  ?  A.     Yes,  both  of  us  set  it  up. 

Q.  How  long  then  did  you  work  for  Fishfader  in 
this  machine  shop  that  I  believe  you  designated — 
by  what  name  was  the  shop  known  as  ? 

A.  The  shop  name — when  I  went  in  there  I  went 
in  as  a — we  struck  up  a  little  partnership  of — I 
would  do  the  work  and  we  would  split  the  profits 
to  us. 

Q.     Who  were  the  other  partners? 

A.     He  and  myself,  Mr.  Fishfader  and  myself. 

Q.     You  were  two  partners  ? 

A.  Yes,  on  the  machine  shop  part  I  would  get 
half  of  what — of  the  net,  you  know,  that  I  would  do, 
but  other  than  that,  if  I  was  working  on  my  own 
salary  I  got  a  salary  of  $10  a  day. 
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Q.     Who  paid  you?  A.     Mr.  Fishfader. 

Q.  How  long-  did  you  continue  this  partnership 
arrangement  with  Mr.  Fishfader  in  Bakersfield  ? 

A.  Oh,  not  so  very  long.  It  all  de])ended  on  the 
business  conditions  and  the  work  coming  in  the 
shops,  you  know,  and  the  time  that  he  couldn't  feel 
like  he  could  pay  me  and,  you  know,  maybe  not 
anything  would  come  in  for  profits,  so  we  really 
dissolved  and  cut  that  part  out. 

Q.  My  question  was:  how  long  did  it  continue, 
do  you  recall?  [3834-17] 

A.  Oh,  it  probably  continued  a  year  and  a  half 
or  two  years. 

Q.     Starting  in  when,  starting  what  year? 

A.     In  about  '34. 

Q.     You  continued  with  him  until  when? 

A.  Well,  I  think  it  was  1930—1  think  it  was 
about  '37,  the  latter  part  of  '37,  if  I  remember 
right. 

Q.     That  would  be  a  matter  of  three  years? 

A.     About  three,  yes. 

Q.  How  do  you  fix  this  date  when  you  started  to 
work  with  him?  Was  it  by  this  McKittrick  busi- 
ness ? 

A.  Yes,  from  what  it  was — the  business  had 
started  to  pick  up  a  little  bit. 

Q.     What  business  ? 

A.  The  oil  field  business  and  machine  shop  busi- 
ness, and  when  I  went  to  him  it  had  picked  up  some- 
what, and  I  thought  it  was  a  good  idea  to  go  there 
and  get  in  it,  you  know,  in  a  way  for  myself,  too. 
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you  see,  and  then  it  dropped.  The  business  in  the 
oil  fields  and  in  the  machine  shop  business  all  de- 
pends on  the  work,  you  l^now  that  is  to  be  had 
around  the  country. 

Q.  What  I  am  trying  to  find  out  is  how  you  fix 
the  date  when  you  first  started  in  business  with  Mr. 
Fishfader.  You  say  it  was  some  time  in  1934? 

A.     Yes.  [3834-18] 

Q.  How  are  you  able  to  fix  that  date,  is  it  just 
from  recollection  or  is  it 

A.  No,  I  have  to — it  was  a  matter  of  a  little 
guesswork  on  that  part.  I  can't,  you  know,  just 
remember  dates  and  all  that  so  far  back,  but  it 
is 

Q.  How^  are  you  able  to  fix  the  date  when  you 
terminated  your  arrangement  with  Mr.  Fishfader 
some  time  in  1936  or  1937  ? 

Mr.  Lyon:  That  is  objected  to  as  a  misstatement 
of  the  witness'  testimony.  He  said  it  was  in  1937, 
not  anywhere  near  1936. 

The  Witness:  How  did  I  happen  to  terminate, 
you  say? 

Q.  (By  Mr.  Scofield)  :  No,  I  say  how  do  you 
fix  the  date  when  you  terminated  your  partnership 
with  Mr.  Fishfader?  How  are  you  able  to  establish 
that  date? 

A.  Well,  let  me  see,  it  takes  a  little  time  to  think 
all  that  up.  I  have  got  to  think  back  on  all  these 
different  shops,  and  I  can't  just  remember  that, 
how  I  fix  those  dates. 

Q.    Do  you  recollect  any  circumstance,  either  in 
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your  family  or  any  other  circumstance  that  you 
recall  the  period  when  you  worked  for  Mr.  Fish- 
fader? 

Mr.  Lyon:  I  object  to  the  leading  of  the  witness. 
The  witness  has  already  stated  he  can't  remember. 

The  Witness:     I  can't  just  remember.  [3834-19] 

Q.  (By  Mr.  Scofield)  :  Have  you  any  recollec- 
tion of  meeting  Mr.  Hall  during  the  time  that  you 
were  working  for  Mr.  Fishfader? 

Mr.  Lyon:  That  is  objected  to  as  leading,  grossly 
so. 

Q.  (By  Mr.  Scofield)  :  Do  you  have  any  recol- 
lection of  that  ? 

A.  Oh,  I  had  a  recollection  of  meeting  Mr.  Hall 
from  the — he  used  to  come  into  the  California  Sales 
&  Service  when  I  was  working  there. 

Q.     What  would  he  be  coming  in  there  for? 

A.  It  was  a  machine  shop  and  welding  shop,  and 
for  repairs  to  his  drilling  job,  and  so  forth. 

<}.     Did  you  ever  do  any  work  for  Mr.  Hall? 

A.    Yes. 

Q.    What  sort  of  work? 

A.  Oh,  it  is  hard  to  remember,  just  various 
things  brought  in  that  I  would  repair. 

Q.  Do  you  recall  anything  he  ever  brought  in 
that  you  repaired  ? 

A.  That  is  pretty  hard  to  say,  so  many  things  to 
be  repaired  around  rigs.  I  wouldn't  remember  that. 

'Q.  Did  you  ever  make  anything  for  Mr.  Hall 
there  in  the  shop  ?  A.     In  which  shop  ? 
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Q.     In  Mr.  Fishfader's  shop. 

A.     Oh,  yes.  [3834-20] 

Q.     What  did  you  make  for  him? 

A.     I  made  some  scratchers  for  him. 

Q.  What  were  the  scratchers,  can  you  describe 
what  they  were? 

A.  Well,  the  part  that  I  made  was  taking  a 
casing  collar  and  boring  it  out  or  reaming  or  drill- 
ing out,  whichever  you  want  to  say,  to  slip  over  the 
o.d.  of  the  pipe. 

Q.     How  many  of  those  did  you  make  ? 

A.     six. 

Q.     Do  you  know  what  you  made  them  out  of? 

A.    Yes. 

Q.     What  did  you  make  them  from? 

A.  I  made  them  out  of  five  and  three-quarters 
couplings,   casing  couplings,   or  collars. 

Q.  Do  you  know  where  you  got  those  couplings 
from?  A.     Mr.  Hall  furnished  them. 

Q.     Did  he  bring  them  into  the  shop  ? 

A.    Yes. 

Q.  Did  he  give  you  any  instructions  as  to  what 
he  wanted  done  with  those  casing  collars? 

A.    Yes. 

Q.  Relate  as  well  as  you  can  what  instructions  he 
gave  you  with  regard  to  working  on  these  couplings 
when  he  brought  them  into  the  shop. 

A.  Well,  he  verbally  gave  me  the  order,  so  to 
speak,  [3834-21]  to  make  these  up,  drill  them  out 
and  machine  them  to — instructed  me  to  fit  the  casing 
loose,  and  to  drill  them  to  the — to  drill  holes  to  fit  a 
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certain  wire  which  w^as  about  a  sixteenth  of  an  inch 

in  diameter,  piano  wire. 

Q.     Did  he  give  you  any  of  the  wire? 

A.     Yes,  a  sample. 

Q.  Where  did  he  tell  you  to  drill  these  collars 
or  casing  couplings? 

A.     He  told  me — ^to  drill  them? 

Q.     Where  did  he  say  to  drill  them? 

A.  They  were  to  be  drilled  right  over  the  slot  that 
was  put  on  the  inside.  I  put  them  on  the  inside  of 
each  one. 

Q.  What  did  he  tell  you  to  put  a  slot  on  the 
inside  for,  did  he  tell  you? 

A.  Yes,  to  accommodate  the  wire  and  hold  it,  so 
that  they  could  lock  the  wire  on  the  inside. 

Q.  Now,  after  he  brought  these  couplings  into 
your  shop  what  did  you  do? 

A.  Well,  I  proceeded  to  bore  them  out  and 
machine  them,  ready  for  the  wire. 

Q.  Were  these  couplings  threaded  on  the  inside 
or  not? 

A.  Yes,  all  couplings  are  threaded  on  the  inside, 
screw  couplings.   [3834-22] 

Q.     Did  you  bore  out  these  threads? 

A.  I  bored  the  threads  out,  and  would  be  large 
enough  to  go  over  the  o.d.  of  the  pipe,  w^hich  was 
five  and  three-quarters. 

Q.  After  you  had  bored  out  the  inside  of  the 
couplings  what  did  you  do  then  to  the  couplings? 

A.     Put  the  slots  in  for  the  wire. 
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Q.     Won't  you  explain  just  what  these  slots  were? 

A.  It  is  a  grooved  slot  to  accommodate  what^ 
ever  the  purpose  it  is  for. 

Q.  The  grooved  slots  were  made  on  the  inside  or 
outside  of  the  coupling?  A.     On  the  inside. 

Q.  How  many  of  these  grooved  slots  were  made 
on  each  coupling?  A.     Three. 

Q.     Did  he  tell  you  to  make  three  ?  A.     Yes. 

Q.  You  have  indicated  that  you  drilled  holes  in 
these  couplings  ?  A.    Yes. 

Q.     Where  were  the  holes  drilled? 

A.  Well,  the  holes  are  drilled  to  match  the 
grooves  on  the  inside,  drilled  from  the  outside  to 
the  inside,  naturally.  [3834-23] 

Q.  What  do  you  mean  ''to  match  the  grooves 
on  the  inside"? 

A.  The  wire  that  was  to  be  inserted  through  the 
hole  and  crimped  to  go  into  the  slot  to  hold  it. 

Q.     Mr.  Hall  explained  this  to  you? 

A.     Yes,  sir. 

Q.  You  have  indicated  in  one  of  your  previous 
answers  that  these  holes  were  drilled  through  the 
couplings  to  match  the  groove?  A.     Yes. 

Q.     Each  one?  A.     Yes,  sir. 

Q.  How  many  of  these  holes  were  there  into  each 
groove  ? 

A.  Well,  I  was  told  to  drill  them  about  an  inch 
apart  or  inch  and  a  half,  or  such  a  matter,  an  inch 
apart  is  about  what  it  was,  and  putting  the  holes  in 
each  of  the  three  slots  through  from  the  outside  to 
this  in  the  slot. 
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Q.  How  were  these  holes  spaced  around  the 
couplings  ? 

Mr.  Lyon :     That  is  objected  to  as  leading. 

Q.  (By  Mr.  Scofield)  :  Go  ahead  and  answer  the 
question. 

A.  They  were  spaced  certain  distances  around 
the  coupling,  naturally;  center  punched  on  each 
outside  diameter  of  the  coupling  to  match  the  hole  or 
slot  on  the  inside  of  the  coupling.  [3834-24] 

Q.  Now,  let  us  assume  that  you  have  received 
these  couplings  from  Mr.  Hall,  and  you  have  bored 
them  out,  as  you  have  indicated  you  have,  bored 
the  threads  out  of  the  inside  of  the  couplings,  and 
you  have  made  these  three  grooves,  as  you  have 
indicated  in  your  previous  answers,  around  the 
inside  of  the  coupling.  Now,  won't  you  explain  to 
me  just  how  you  put  the  holes  in  into  the  couplings, 
how  3^ou  went  about  putting  the  holes  in  and  how 
the  holes  were  drilled  by  you  in  each  one  of  these 
couplings?  A.     Yes. 

Q.  Can  you  just  set  it  up  as  you  did  in  the 
shop,   and   explain   how   you   drilled   these   holes? 

A.  Well,  in  machining  the  coupling  on  the  inside 
with  the  three  grooves,  the  space  between  each  slot 
on  the  inside  of  the  coupling,  I  took  the  same  center 
of  each  one  of  these  slots  and  put  a  fine  line  on  the 
outside  to  match  that  inner  slot. 

Q.     That  is,   the   groove   on  the  inside? 

A.     Yes,  to  match  the  groove  on  the  inside. 
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Q.  You  had  a  line  around  the  outside  of  the 
periphery A.     Yes. 

Q.    of  the  coupling?  A.     That's  right. 

Q.     To  match  the  groove  on  the  inside  ?  [3834-25] 

A.    Yes. 

Q.     Now,  what  did  you  do? 

A.  Then  I  spaced  the  holes  and  drilled  the  holes 
on  a  drill  press. 

Q.     How  did  you  go  about  spacing  those  holes? 

A.  Well,  in  very  accurate  cases,  where  you  have 
to  be  accurate,  you  generally  use  a  pair  of 

Mr.  Lyon:  He  didn't  ask  you  what  you  generally 
used,  he  asked  you  what  you  did. 

The  Witness :  All  right,  I  spaced  those  holes  with 
just  a  rule  or  a  scale,  measuring  scale. 

Q.  (By  Mr.  Scofield)  :  Then  what  did  you  do 
after  you  got  the  holes  spaced,  did  you  mark  them  ? 

A.     That  is  marking  them,  you  see. 

Q.     All  right.  A.     That  is  marking. 

Q.     Where  were  these  marks? 

A.  They  were  right  in  this  here  line  that  I  drew 
on  the  outside. 

Q.     On  the  outside?  A.     Yes,  sir. 

Q.  Then  what  did  you  do  after  you  had  marked 
each  one  of  these  lines  around  the  outside  of  the 
coupling? 

A.  And  then  you  have  to  drill  the  holes,  so 
naturally  you  go  to  a  drill  press,  a  machine  that 
spins  a  small  [3834-26]  drill,  or  any  drill,  as  fast  as 
the  job  requires  and  then  you  proceed  to  put  this 
coupling  that  you  are  drilling  in  what  they  call  a 
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V  block,  and  then  you  proceed  then  to  drill,  and  you 
can  just  rotate  your  coupling  from  each  hole  that 
is  marked  to  be  drilled,  and  proceed  with  your 
drilling  and  drill  through. 

Q.  Was  the  hole  drilled  completely  through  the 
coupling? 

A.     Just  through  the  wall  of  the  coupling. 

Q.     Through  one  wall?  A.    Yes. 

Q.     What  size  did  you  make  that  hole? 

A.  Oh,  just  a  tiifle  larger  than  the  wire  to  be 
inserted. 

Q.     How  did  you  know  what  size  to  make  it? 

A.     I  had  a  piece  of  the  wire. 

Q.     Who  gave  you  that  wire?  A.     Mr.  Hall. 

Q.  Did  he  give  you  enough  wire  to  fill  all  the 
holes  or  just  one  piece  of  wire,  or  how  much  wire 
did  he  give  you? 

A.  No,  he  gave  me  quite  a  piece  of  wire,  quite 
a  length. 

Q.     What  do  you  mean  by  that  ? 

A.  A  coil,  it  comes  in  a  coil.  I  don't  [3848-27] 
know  how  much  would  be  in  it,  maybe  40  feet. 

Q.    Well,  you  selected  a  drill  the  size  of  the  wire? 

A.     Yes. 

Q.     Or  larger? 

A.  Well,  it  would  be  large  enough  to  accommo- 
date the  wire  to  go  in  there  fairly  free,  and  they 
have  instruments  for  gauging  wire  and  also  for 
gauging  drills,  so  you  select  the  drill  that  is  the  least 
bit  larger  to  slip  through.  My  mouth  is  so  dry  I 
can't  hardly  talk. 

(A  discussion  was  had  off  the  record.) 


Kenneth  A,  Wright,  etc.  3217 

(Deposition  of  Chris  Nelson.) 

Q.  (By  Mr.  Scofield)  :  About  how  many  holes 
were  there  on  each  one  of  these  lines  that  you  made 
on  the  outside  of  the  coupling? 

A.      For  each  grooved 

Q.  For  each  groove,  about  how  many  holes  were 
there  around  the  coupling? 

A.  Oh,  there  was  probably  20,  I  can't  remember 
the  amount. 

Q.  After  you  had  drilled  these  holes  opposite 
the  different  grooves  in  the  coupling  then  what  did 
you  do?  You  have  still  got  it  on  the  V  block  or 
the  drill  press,  I  guess,  when  you  were  drilling  these 
holes.  Then  what  did  you  do  after  that? 

A.  Well,  then  I  would  insert  the  wire  and  take 
a  [3848-28]  punch  or  a  cold  chisel  and  slip  the  wire 
through  into  the  slot  and  bend  it  over  into  the 
slot  and  get  it  fastened  and  batted  the  slot  over  the 
wire  to  hold  it  in. 

Q.  Now,  on  these  first  six  couplings  that  Mr. 
Hall  left  with  you  did  you  put  the  wires  in  them 
or  not? 

Mr.  Lyon:  We  object  to  that  statement  with 
regard  to  the  number.  No  such  number  has  been  tes- 
tified to. 

Q.  (By  Mr.  Scofield)  :  Didn't  you  say  in  one 
of  your  previous  answers  how  many  of  these  cou- 
plings Mr.  Hall  left  with  you?  A.     Yes. 

Q.     Do  you  recall  that  he  left  six? 

A.     Yes,   yes,   sir. 

Q.     You  do  have  a  definite  recollection 

A.    Yes. 
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Q.    that  he  left  six? 

A.  Yes,  it  is  really  an  unusual  amount  and  type 
of  a  job  that  I  never  had  done  before. 

Q.  Did  you  put  the  wires  in  these  six  couplings 
after  you  had  drilled  them? 

Mr.  Lyon:     That  is  objected  to  as  leading. 

Q.  (By  Mr.  Scofield) :  Do  you  have  any  recol- 
lection about  that?  A.     On  these?  Yes,  I  did. 

Q.  You  put  the  wire  in  these  six  [3848-29] 
couplings  ?  A.     Yes. 

Q.  After  these  couplings  were  finished  what 
did  you  do  with  them  then  ? 

A.  I  delivered  them  out  to  the  Weed  Patch  Dis- 
trict where  he  was  working. 

Q.  Did  you  deliver  them  to  the  well  where  he 
was  working?  A.     Yes. 

Q.     Who  did  you  deliver  them  to  ? 

A.  Well,  somebody  at  the  well,  and  I  don't  re- 
member now  who  it  was,  and  he  knew  about  it,  so 
I  just  left  them  there. 

Q.  What  time  of  day  did  you  deliver  them  out 
there  ? 

A.  Well,  it  was  after  my  working  hours,  which 
was — I  got  through  in  the  shop  about,  oh,  some  time 
after  5  :(X)  or  such  a  matter. 

Q.  What  kind  of  a  vehicle  did  you  take  them  out 
there  in? 

A.     In  my  car,  a  Hudson,  a  Hudson  coupe. 

Q.     When  did  you  buy  that  Hudson,  do  you  know  ? 

A.     In  '36. 
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Q.     1936?  A.     Yes. 

Q.     What  part  of  1936? 

A.     Let's  see,  '35.  [3848-30] 

Q.     What  part  of  1935? 

A.  I  don't  remember  the  date,  the  month,  even 
the  date. 

Q.     When  did  you  sell  it? 

A.     I  sold  it  about,  oh,  two  or  three  months  back. 

Q.     This  year?  A.     Yes. 

Q.     Had  you  been  using  it  ever  since? 

A.     Mostly,  yes. 

Q.  Did  you  ever  see  these  cylinders  that  you 
made  for  Mr.  Hall  after  you  delivered  them  to  the 
well  ?  A.     No. 

Q.     You  never  saw  them  after  that?  A.     No. 

Q.     Did  you  ever  see  them  put  on  any  pipe  ? 

A.     No. 

Q.  You  never  saw  one  of  those  after  you  de- 
livered them  to  the  well  ?  A.     No. 

Q.  When  next  did  you  ever  hear,  if  you  did, 
about  a  device  of  this  sort? 

Mr.  Lyon:  That  is  objected  to  as  leading,  as- 
suming a  fact  not  in  evidence. 

Q.  (By  Mr.  Scofield) :  After  the  manufacture 
or  the  making  of  these  first  cylinders  for  Mr.  Hall 
did  you  ever  [3848-31]  have  occasion  to  make  up 
any  like  them?  A.     Yes. 

Q.    When? 

A.  Oh,  about  two  years  and  a  half  ago  or  so, 
such  a  matter. 
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Q.  Just  explain  the  occasion  of  your  making  up 
any  of  those  cylinders  on  another  occasion. 

A.  Mr.  Hall's  son  George  called  me  up  from 
Bakersfield,  I  being  in  Taft,  and  asked  me  if  I 
had — if  I  would  remember  making  up  the  scratchers 
for  his  father,  and  I  told  him;  yes,  it  was  quite  a 
long  time  back,  but  I  remembered  it,  I  remembered 
making  them.  So  then  he  asked  me  if  I  would  make 
one  like  the  ones  I  made.  He  asked  me  if  I  could 
do  so,  and  I  said  yes,  I  thought  I  could,  and  did 
make  up  one. 

Q.  Did  you  talk  to  Mr.  George  Hall  on  the 
phone  ?  A.     Yes. 

Q.     Did  you  see  him  at  that  time? 

A.  I  don't  remember.  I  don't  believe  I  did  see 
him,  not  face  to  face,  no. 

Q.  Your  only  contact  with  him  was  over  the 
phone?  A.     That's  all  at  that  time. 

Q.  After  he  talked  to  you  on  the  phone  what 
did  you  then  do? 

A.  Well,  I  proceeded  to  make  this  scratcher. 
I  had  [3848-32]  to  make  a  sleeve,  and  I  couldn't 
find  a  collar  that  was  five  and  three-quarters  for 
the  proper  dimensions,  but  I  had  a  forging,  a  steel 
forging  that  was  suitable  with  some  material  to  be 
removed  from  also  the  inside  and  outside,  and  I 
made  it  up  to  the  best  of  my  knowledge  of  the  way 
I  had  made  those  first  six. 

Q.  Did  anybody  help  you,  that  is,  did  anyone 
give  you  any  instructions  as  to  how  to  make  this  up  ? 

A.     This  one?  No.  You  mean  this  last  one? 
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Q.     Yes,  the  last  one.  A.     No. 

Q.  After  you  had  made  up  the  seratcher  what  did 
you  do  with  it? 

A.  Well,  it  was  made  up  and  I  inserted  the  wires 
in  it,  and  a  man  that  works  for  Mr.  Hall,  Mr.  Moody, 
came  and  picked  it  up  and  paid  for  it  at  the  time. 

Q.     What  did  he  pay  you,  do  you  recall? 

A.  Well,  it  was  paid  the  company  I  worked  for 
there,  I  worked  for  at  that  time  in  Taft,  The 
American  Oil  Tool  Company,  in  Taft. 

Q.     About  how  long  ago  was  that? 

A.     Oh,  it  is  two  years  and  a  half  back. 

Q.  Did  you  see  Mr.  Oeorge  Hall  when  you  de- 
livered this  to  Mr.  Moody?  Did  Mr.  George  Hall 
come  with  Mr.  Moody  to  get  the  seratcher?  [3848-33] 

A.     No,  Mr.  Moody  came  there  alone  to  get  it. 

Q.  Have  you  seen  Mr.  George  Hall  prior  to  his 
death  some  two  or  three  years  ago  ?  A.     No. 

Q.    When  did  you  see  him? 

Mr.  Lyon:  That  is  objected  to  as  leading,  grossly 
so. 

Q.  (By  Mr.  Scofield)  :  When  did  you  see  Mr. 
George  Hall   last,  do  you  recall? 

A.  Oh,  it  was  back  along  in  those  days  when  I 
worked  in  Bakersfield,  I  can't  just  remember. 

Q.     When  you  were  working  for  Fishfader? 

A.    Well,  yes. 

Q.  I  put  before  you  a  cylindrical  object,  and 
ask  you  whether  or  not  you  can  identify  it. 

A.     Yes,   I  can. 

Q.     What  is  it? 
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A.     It  is  the  so-called  scratcher. 

Q.    What  scratcher  is  that,  do  you  know? 

A.  Well,  I  don't  know,  only  I  was  ordered  to 
make  it,  to  make  that  very  scratcher  by  Halls. 

Q.     By  which  one?  A.     By  George  Hall. 

Q.  Can  you  identify  this  scratcher  as  the  one 
you  made  two  years  ago  or  so? 

A.     Yes,  I  can.  [3848-34] 

Q.  Will  you  look  it  over  very  carefully,  and  see 
whether  or  not  you  can  identify  it? 

A.     Yes,  I  can  positively  identify  it. 

Q.  How  are  you  able  to  identify  that  as  the 
scratcher  that  you  made  for  Mr.  George  Hall  ? 

A.  Well,  I  made  that  on  what  you  might  call 
a  light  lathe.  We  also  have  a  heavy  lathe  in  that 
same  shop,  but  I  remember  I — it  was  very  close — 
this  here  was  to  this.  The  forging  I  made  it  out  of 
was  close  to  the  size  that  I  had  finished  that  to, 
and  it  was  all  practically  fine,  what  we  call  fine 
thread  work,  fine  feed  work  on  a  small  lathe,  and  if 
I  had  made  that  on  a  larger  lathe  it  would  have 
taken  larger  cuts,  and  so  forth  and  so  on. 

Q.  This  particular  scratcher  appears  to  have 
been  painted  with  aluminum  paint?  A.     Yes. 

Q.     Who  did  that,  do  you  know?  A.     I  did. 

Q.     You  did  that? 

A.  Yes,  at  least  it  was  painted  aluminum  when 
it  left  the  shop  there  because  we — many  new  pieces 
of  machinery  and  equipment  that  we  make  and 
repair,  they  are  generally  cleaned  up  and  some- 
times painted,  not  always  but  many  times. 
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Q.  In  regard  does  this  particular  [3848-35] 
scratcher  resemble  those  that  you  made  for  Mr.  Hall 
back  during  the  time  you  were  working  in  Mr. 
Fishf ader  's    shop  ? 

Mr.  Lyon:  That  is  objected  to  as  calling  for  a 
conclusion  of  the  witness  and  as  incompetent,  irrel- 
evant and  inmiaterial. 

The  Witness:  Well,  I  think  it  is  exactly  the 
same,  because  that  is  all  I  can  remember  about  it. 

Q.     That  is  your  best  recollection 

A.     Yes. 

Q.     of  how  the  first  ones  were  made  ? 

A.     Yes. 

Q.  How  did  you  know  how  to  put  these  wires 
into  this  particular  scratcher? 

A.  Well,  Mr.  Hall  told  me  how  to  put  those 
in  in  the  very  first  place,  on  the  very  first  ones  that 
were  made,  how  to  put  them  in.  I  understood  how 
they  were  to  be  put  in. 

Q.  How  did  you  know  the  length  of  the  wires, 
that  is,  did  he  instruct  you  as  to  that,  or  was  that 
some  of  your  own 

A.  No,  George  Hall  told  me  to  make  them  about 
three  inches  long. 

Q.  That  is,  the  selection  of  the  length  of  the  wires 
was  not  your  particular  idea  ? 

A.     No,  it  wasn't.  [3848-36] 

Q.  Did  Mr.  Hall  ever  tell  you  how  these  were 
going  to  be  used,  or  not? 

Mr.  Lyon:     Objected  to  as  calling  for  hearsay. 
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The  Witness:  No,  he  never  did.  It  didn't  inter- 
est me  anyway. 

Q.  (By  Mr.  Scofield) :  Do  yon  know  anything 
about  oil  production?  A.     Very  little. 

Q.  Do  you  have  any  hesitation  whatsoever  in 
identifying  this  as  the  scratcher  that  you  made  for 
Mr.  George  Hall? 

Mr.  Lyon:  That  is  objected  to  as  leading  and 
suggestive,  incompetent,  irrelevant  and  immaterial. 

The  Witness :     It  is  the  same  one. 

Q.     (By  Mr.  Scofield)  :     It  is  the  same  one? 

A.    Yes. 

Q.  Did  you  know  any  of  the  people  who  were 
working  with  Mr.  Hall  at  Bakersfield  on  this  well 
that  he  was  drilling? 

Mr.  Lyon:  That  is  objected  to  as  leading  and 
suggestive,  also  assuming  a  fact  for  which  there  is 
no  evidence. 

The  Witness:  Well,  I  don't  anyway,  only  his 
son  is  the  only  man  I  know,  connected  with  Mr. 
Hall. 

Q.     (By  Mr.  Scofield):     Which  sons?  [3848-37] 

A.     I  know  Dub  or  George. 

Q.     Did  you  know  any  of  the  other  boys  ? 

A.     Just  by  sight  is  all.  [3848-38] 

■jf     *     * 

Q.  Mr.  Nelson,  you  had  a  stroke  about  a  year 
ago,  is  that  correct  ?  A.     Yes,  sir. 

Q.     How  did  that  stroke  affect  you? 
A.     It  left  my  left  side — my  hand  mostly  is  both- 
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ered,  and  a  certain  amount  of  numbness  on  my  face 

on  the  left  side. 

Q.     It  also  affected  your  memory,  too,  didn't  it? 

A.     Well,  possibly,  I  can't  say. 

Q.  That  is,  it  partially  paralyzed  your  face  and 
your  left  side?  A.     Yes. 

Q.  How  long  did  that  condition  of  partial  pa- 
ralysis exist? 

A.  Oh,  I  was  in  the  hospital  for  about  two 
weeks,  and  then  when  I  came  home,  why,  I  couldn't 
work  or  do  anything  like  that,  and  I  would  just  lay 
around,  and  my  condition  seemed  to  improve  from 
then  on  until  now,  you  might  [3848-39]  say. 

Q.     You  haven't  been  able  to  do  any  work 

A.     No. 

Q.    of  any  kind  since  then?  A.     No. 

Q.  In  fact,  you  tire  very  rapidly  at  the  present, 
time  don't  you?  A.     Yes,  I  do. 

Q.  How  long  did  you  work  in  the  oil  fields  as 
a  machinist  in  all  of  your  different  jobs? 

A.  In  all — you  mean  in  all  my  total  time  in  the 
oil  fields  only,  you  mean? 

Q.    Yes. 

A.  Well,  I  would  have  to  stop  and  add  up  a 
little  bit  there.  I  just  don't — offhand  it  would  be 
in  the  neighborhood  of,  oh,  I  would  say  30  years. 

Q.  30  years?  During  that  30  years  you  made  a 
lot 

A.  Maybe  a  little  less  than  30  years.  I  wouldn't 
just  say  for  sure  30  years. 

Q.     During  that  period  of  time  of  approximately 
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30  years  as  a  machinist  you  fabricated  for  different 

people  a  lot  of  different  structures,  didn't  you? 

A.     Yes,  sir. 

Q.  From  the  beginning  of  that  30  years  until 
the  time  of  your  stroke  about  a  year  ago  ?  [3848-40] 

A.     Yes,  that  would  be  up  to  then,  yes. 

Q.  Can  you  tell  me  what  some  of  those  other 
particular  devices  were  ? 

A.     Of  what,  you  mean  ? 

Q.     Well,  you  made  for  other  individuals. 

A.  Oh,  I  have  manufactured  and  worked  on  most 
all  of  the  used  tools  today  in  the  oil  business. 

Q.  And  you  have  made  different  models  for 
different  individuals  of  those  tools  over  this  period 
of  30  years? 

A.  Not  so  many  models.  I  have  made  tools  to 
be  used,  you  know,  used  tools. 

Q.  I  did  not  mean  models  in  the  sense  they  were 
demonstration  models,  I  mean  they  were  actual  tools, 
but  they  were  what  you  thought  were  new  tools  at 
that  time;  isn't  that  correct?  They  were  new  in 
the  sense  you  had  never  seen  anything  like  them? 

A.     Some  I  had  worked  on. 

Q.  How  many  altogether  has  there  been  over 
that  period  of  30  years  ? 

A.  Well,  there  was  ever  so  many  tools,  tools 
used  in  the  oil  industry,  improvements  and  patented 
tools,  you  know,  that  I  never  probably — I  don't 
have  any  occasion  to  see  or  to  do  any  work  on  them. 
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Q.  I  am  talking  about  the  ones  that  you  did  work 
on. 

A.  That  I  did  work  on?  Oh,  I  worked  on 
all —  [3848-41]  practically  all  the  drilling  tools 
and  oil  pumping  equipment,  you  know,  such  as 
pumps  and  sucker  rods  and  polish  rods,  and  so  forth 
and  so  on,  that  goes  with  the  pumping  of  oil  wells. 

Q.  Can  you  offhand  tell  me  the  construction  of 
any  one  of  those  structures  you  worked  on,  say  20 
years  ago? 

A.     20  years  ago  ?  Could  I  ask  your  name  ? 


Q 


(By  Mr.  Lyon) :     A  new  type  of  tool. 


A.     New  type  of  tool? 

Q.     That  was  new  to  you. 

A.     Well,  I  could  name  this  scratcher,  for  one. 

Q.     I  am  asking  you  about  any  other? 

A.     Any  other?  Yes? — tools  or  equipment  either? 

Q.     That  is  right. 

A.  There  would  be  one  tool  that  the  Shaffer 
Tool  Company  used  to  make,  was  a  rod  turner,  that 
was  new  when  I  worked  on  it. 

Mr.  Scofield:     That  is  the  Shafter 

The  Witness:     Shaffer  Oil  Tool.  [3848-42] 

Q.  (By  Mr.  Lyon)  :  What  w^as  the  particular 
tool? 

A.  It  was  a  device  for  rotating  the  rods  in  pump- 
ing. 

Q.     How^  many  of  those  tools  did  you  make? 
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A.  Oh,  offhand,  I  would  say  I  made  part  of 
probably  25  or  more. 

Q.    All  the  same?  A.    Yes. 

Q.     Could  you  duplicate  that  structure  right  now  ? 

A.    Yes,  I  could. 

Q.     What  was  the  particular  structure? 

A.  The  structure  was  the  device  that  had  a  hole 
through  the  whole  assembly — the  whole  tool  had  a 
hole  all  the  way  through  it,  that  meant  through  the 
body,  and  then  this  body  was  threaded  with  a  coarse 
threaded  screw,  coarse  lead. 

Q.     What  were  the  dimensions  of  the  device? 

A.  Well,  the  dimension  of  the  screw  was  about, 
I  would  say  around  three  or  three  and  a  half — 
three  and  a  half,  I  would  think. 

Q.     You  think  it  could  have  been 

A.  Well,  I  can't  remember  sizes,  you  know ;  after 
working  with  so  many  sizes  I  can't  remember  all 
sizes. 

Q.  You  can't  remember  the  size  of  the  hole 
through  the  device,  can  you? 

A.  To  a  fine  limit  tolerance  that — I  don't  know 
that  [3848-43]  I  could  just  give  you  the  exact  size. 

Q.  You  can't  recall  the  particular  shape  of  the 
body  in  all  its  particulars,  can  you? 

A.  I  can  pretty  close.  Come  to  think  about  it,  I 
can  tell  you  the  size  of  the  hole  also,  approximate 
size.  It  was  to  accommodate  what  they  call  a  polish 
rod. 

Q.  You  were  recollecting  then  what,  the  then 
current  size  of  a  polish  rod ;  is  that  correct  ? 
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A.    Yes. 

Q.  And  fixing  the  size  of  the  hole  through  that 
device  by  what  you  recollect  the  polish  rod  was 
then? 

A.  Well,  they  are  generally  about  a  one  and  one- 
eighth  or  maybe  larger,  so  that  the  hole  would  have 
to  accommodate  slipping  over, that. 

Q.  By  deduction  backwards  the  hole  would  have 
to  be  the  size  of  a  one  inch  and  an  eighth,  or  a  larger 
size  polish  rod?  A.     Yes,  sir. 

Q.     Depending  upon  which  one  it  was  ? 

A.     Yes,  sir. 

Q.  There  was  more  than  one  size  polish  rod,  too, 
wasn't  there?  A.     Yes,  sir. 

Q.  By  that  you  can't  determine  the  size,  can 
you,  whether  it  was  this  inch  and  an  eighth  or  the 
larger  size  [3848-44]  polish  rod? 

A.     I  wouldn't  know  that. 

Q.  Can  you  remember  precisely  when  that  de- 
vice was  made,  within  a  matter  of  three  or  four  or 
five  years? 

A.  Yes,  I  believe  it  was  along — I  don't  know 
when  the  Shaffer  brought  the  idea  out,  but  I  know 
when  I  worked  on  it. 

Q.  Can  you  establish  that  in  your  mind  other 
than  by  guessing  within  a  matter  of  two  or  three 
years?  A.    Yes,  sir. 

Q.    How? 

A.    Well,  I  was  working  for  Shaffer  then. 

Q.  You  were  working  for  the  Shaffer  Oil  Tool 
Company?  A.     In  Taft,  yes. 
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Q.  So  that  yon  know  it  was  during  the  period 
of  time  you  were  working  for  him?  A.     Yes. 

Q.     How^  long  were  you  working  for  him? 

A.  Oh,  I  don't  remember  how  long  I  did  work 
for  Shaffer's.  I  worked  for  them  two  different 
times. 

Q.     Do  you  know  which  time  it  was  ? 

A.     Yes,  the  first  time  I  w^orked  for  them. 

Q.    You  don't  know  how  long  it  was? 

A.     Probably  a  year,  or  such  a  matter.  [3848-45] 

Q.  You  have  made  other  devices  for  Mr.  Hall, 
haven't  you? 

A.  No,  I  don't  know  whether  I  have  made  any 
other  device.  I  have  worked  on  other  tools. 

Q.     Over  what  years  ? 

A.     Well,  it  was  in  the  early  1934,  I  would  say. 

Q.     And  on  any  other  type?  A.     Yes. 

Q.     When?  A.     In  '35. 

Q.     When  else?  A.    What  else,  you  say? 

Q.     When  else?  A.     In  1935,  I  would  say. 

Q.     When  else  besides  1935? 

A.  Oh,  1935?  In — about  two  and  a  half  years 
back.   That  would  be  in  1948,  wouldn't  it? 

Q.     Any  others  ?  A.     No. 

Q.  You  never  did  any  other  work  for  Mr.  Hall 
except  in  1934,  1935  or  1949? 

A.  Yes,  I  worked  in  there  about  two  years  and  a 
half  back,  the  last  time  I  did  anything  for  them. 

Q.     Was  it  in  1949  or  1948? 

A.  I  don't  remember  the  date.  It  was  just  pretty 
recent,  [3848-46]  too. 
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Q.  You  can't  remember  whether  this  work  you 
did  for  Hall  was  in  1948  or  1949? 

A.     To  be  positive,  I  couldn't  say  exact  the  date. 

Q.     You  don't  know  what  part  of  the  year  it  was  % 

A.  It  was  in  the  forepart  of  the  year,  probably 
middle  part  of  the  year. 

Q.     So  that  it  was  either  the  forepart 

A.  It  would  have  been  the  middle  part  of  the 
year,  I  would  say. 

Q.  Either  the  forepart  or  middle  part  of  1948  or 
1949?  A.     Yes,  sir. 

Q.  That  is  as  close  as  you  can  fix  this  last  work 
you  did  for  Mr.  Hall?  A.     Yes,  sir. 

Q.  In  this  last  work  you  did  for  Mr.  Hall,  you 
talked  to  nobody  at  any  time  about  what  you  were 
to  do,  except  a  telephone  conversation  with  George 
Hall,  who  told  you  to  make  a  device  like  you  had 
made  for  him  before ;  is  that  correct  ? 

A.     That's  right. 

Q.  Nobody  told  you  the  size  of  the  wires,  the 
length  of  the  wires,  how  they  were  fastened,  the 
size  of  the  collar  or  anything  else  ?  [3848-47] 

A.     No. 

Q.  Nobody  told  you  that  the  wires  should  be 
three  inches  in  length? 

A.     Only  Mr.  George  Hall  told  me  that. 

Q.  How  much  more  did  Mr.  George  Hall  tell 
you?  A.     That's  all. 

Q.  He  never  told  you  how  the  wires  went 
through,  how  they  were  secured  to  the  collar? 
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A.     Only  gave  me  a  sample  of  the  wire  to  make  it. 

Q.  He  gave  you  in  1948  or  1949  a  sample  of  this 
wire  ?  A.    Yes. 

Q.  You  had  no  recollection  of  what  the  size  or 
shape  of  that  wire  was  before  that,  did  you? 

A.     Yes,  I  knew  about  what  the  size  was. 

Q.    About?  A.     Yes. 

Q.  But  you  did  not  know  whether  that  was  a 
sixteenth,  three  thirty-seconds  or  five  sixty-fourths 
or  something  of  that  character,  did  you? 

A.  Well,  I  don't  know  exactly.  I  don't  have  any 
wire  gauge,  those  dimensions,  but  it  would  be  on 
the  wire  gauge,  it  would  be  around  a  sixteenth  of 
an  inch. 

Q.     That  is  what  you  used  now,  is  it  not? 

A.     Yes,  sir.  [3848-48] 

Q.  But  before  that  you  could  not  have  said 
whether  it  was  a  sixteenth,  three  thirty-seconds, 
five  sixty-fourths  or  what  the  wire  there  was,  could 
you?  A.     Before  when? 

Q.  Before  Mr.  George  Hall  brought  you  the 
sample  here  in  1948  or  1949. 

Q.  Well,  it  would  be  very  close  to  the  one-six- 
teenth. 

Q.  What  do  you  mean  by  'Very  close"?  Is 
three  thirty-seconds  very  close  to  one-sixteenth? 

A.  No,  it  would  be  more  close  than  that.  It 
w^ould  ba  according  to  the  wire,  the  gauge  measure- 
ments. You  see,  a  piano  wire  comes  in  certain 
gauges,  wire  gauge  measurements,  so  it  must  be  to 
the  wires,  so 
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Q.     They  come  in  wire  sizes,  don't  they? 

A.     Yes,  they 

Mr.  Scofield:     Let  him  finish  his  answer. 

The  Witness :  And  not  having  too  much  experi- 
ence with  that,  other  than  making  coil  springs  with 
piano  wire  and  other  spring  steel  wires,  I  wouldn't 
exactly  know  to  a  fine  degree  what  the  exact  size 
of  that  wire  is,  you  see. 

Q.     What  sizes  do  piano  wires  come  in? 

A.  Oh,  I  guess  they  come  in  many  sizes,  I  don't 
know. 

Q.    All  up  and  down  the  wire  scale  ? 

A.     I  imagine  they  do,  I  don't  know  exactly. 

Q.  You  have  no  idea  of  what  sizes  they  [3848-49] 
are  ?  A.     No,  not  all,  no. 

Q.  They  are  measured  in  numbers  and  not  in 
units  of  fractions  of  an  inch,  aren't  they? 

A.  I  wouldn't  be  positive,  but  I  think  it  is 
measured  in  wire  gauge  measurements. 

Q.     Wire  gauges?  A.     Yes. 

Q.     Not  in  fractions  of  an  inch? 

A.  It  could  be,  I  guess,  in  fractions,  too,  in  their 
catalog  book,  but  I  don't  know  for  sure.  I  wouldn't 
have  any 

Q.  That  is,  you  are  familiar  with  the  fact  that 
wire  drills,  for  example,  the  number  set  on  wire 
drills  range  from  size  1  to  72,  don't  they? 

A.     Well,  I  imagine  they  do,  yes. 

Q.    And  1  is  larger  than  72,  is  it  not? 

A.     It  would  be  coarser,  yes. 

Q.     It  is  a  heavy A.     Heavier  wire? 
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A.    Yes. 

Q.  You  have  no  idea  of  what  the  wire  gauge 
number  was  of  the  wire  that  you  say  you  used  in 
1935?  A.     What  number  I  used  in  1935? 

Q.    Yes. 

A.  No,  by  wire  measurement  I  don't  think  that 
I  [3848-50]  would  know  the  number. 

Q.  In  fact,  you  don't  know  what  the  wire  gauge 
number  is  of  the  wire  that  is  in  this  model,  Exhibit 
2,  in  front  of  you,  do  you  ?  A.     No. 

Q.  That  wire  was  just  handed  to  you  by  Mr. 
George  Hall?  A.     Yes. 

Q.  Either  in  1948  or  1949,  when  you  made  this 
structure  ?  A.     Yes. 

Q.  Was  Mr.  George  Hall  around  any  of  the  time 
that  you  made  this  structure  ? 

A.  I  can't  remember  whether  he  was,  I  don't  be- 
lieve so. 

Q.  He  must  have  been  there  one  time,  when  he 
handed  you  the  wire,  wasn't  he? 

A.  Yes.  You  mean  during  the  time  I  was  making 
this? 

Q.    Yes. 

A.     Oh,  he  was  there  to  give  me  the  wire. 

Q.     Now,  on  how  many  other  times  was  he  there? 

A.     I  could  not  say. 

Q.  You  could  not  say?  You  could  not  say 
whether  it  was  one,  three,  four,  two  or  six,  could 
you?  A.     No.  [3848-51] 

Q.  And  at  the  times  he  was  there  he  discussed 
the  structure  of  this  Exhibit  2  with  you,  didn't  he? 
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A.     No. 

Q.     He  never  discussed  it  at  all  ?  A.     No. 

Q.  He  never  came  into  the  shop  where  you 
were  working?  A.     No. 

Q.     Where  did  he  hand  you  the  wire? 

A.  Right  there  at  the  shop,  at  the  front  end  of 
the  shop. 

Q.     Where  you  were  working? 

A.  Yes,  but  I  didn't  happen  to  be  working  on  it 
when  he  gave  me  the  wire. 

Q.     How  long  had  you  known  Mr.  George  Hall? 

A.  Since  approximately  '34,  1934,  possibly  '33. 
I  don't  know  just  exactly  the  year,  during  that 
period. 

Q.     Have  you  any  children?  A.     One  girl. 

Q.     Is  she  married?  A.     Yes. 

Q.     To  whom?        A.     To  Mr.  J.  J.  O'Brien. 

Q.     Who  is  Mr.  O'Brien? 

A.  He  is  an  accountant  for  the  Standard  Oil 
Company  [3848-52]  in  Taft. 

Q.  How  much  did  Mr.  Hall  pay  you  for  making 
this  model.  Exhibit  2? 

A.  I  don't  know.  What  he  paid  me  for  it — my 
time  card,  working  time  card  went  into  this  office 
where  I  worked,  and  the  clerk  figures  it  up,  and  I 
don't  know  exactly  what  the  price  was. 

Q.    AYhat  was  the  rate?  A.     Sir? 

Q.     What  was  the  rate?  A.     The  ring? 

Q.     The  rate. 

Mr.  Scofield:     You  mean  the  rate  per  hour? 
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The  Witness:     Oh,  the  rate  per  hour  is 

Q.     (By  Mr.  Lyon) :     What  was  it? 

A.    Was 

Q.     On  this  particular  job? 

A.  I  think  three  and  a  half  an  hour,  I  believe, 
machine  shop  rate. 

Q.     How  many  hours  did  you  spend  on  it  ? 

A.  Oh,  I  would  think  about  four  and  a  half 
hours  or  five,  I  am  not  positive. 

Q.     All  at  one  time? 

A.     Practically,  yes,  sir. 

Q.  What  do  you  mean  by  [3848-53]  ^^practi- 
cally''? A.     Well 

Q.     Did  you  just  start  in  and  finish  the  device? 

A.  No,  there  was — I  had  another  small  job  that 
it  happened  that  I  had  to  do  that  day,  and  didn't 
take  very  long  to  do  it. 

Q.     You  did  this  all  on  the  one  day? 

A.     Yes,  sir. 

Q.     Mr.  Hall  was  there  that  day,  wasn't  he? 

A.    No. 

Q.     He  handed  you  the  wire  that  day,  didn't  he? 

A.  I  don't  think — no,  he  didn't  hand  me  the 
wire.  I  didn't  start  on  it  that  very  day  he  handed 
me  the  wire.  It  was,  I  think,  the  following  day 
that  I  started  on  it. 

Q.  Did  Mr.  Hall  hand  you  a  sketch  or  drawing 
of  any  kind  to  show  w^hat  he  wanted  made  ? 

A.     No. 

Q.     Nothing?  A.     No. 
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Q.  He  did  not  sit  down  and  say  ^'Now,  you  re- 
member this"? 

A.  No,  he  didn't.  That  was  taken  up  before  I 
ever  started  in  on  it. 

Q.     Before  you  started  on  it  he  told  you  that? 

A.     Yes,  sir — he  didn't  tell  me  anything. 

Q.     He  told  you  the  size,  didn't  he?  [3848-54] 

A.     The  size  of  what,  of  this  particular 

Q.     The  size  of  the  collar  or  the  sleeve? 

A.     Five  and  three-quarters. 

Q.     He  told  you  that?  A.     Yes. 

Q.  What  else  did  he  tell  you  besides  the  size  of 
the  sleeve  and  the  size  of  the  wire? 

A.     Nothing. 

Q.  Did  he  tell  you  how  many  wires  there  were 
in  it?  A.     No. 

Q.     You  know  how  many  wires  are  in  it  now? 

A.  I  do  not,  unless  I  count  them.  I  do  not 
really  know^  that. 

Q.  Do  you  know  how  many  wires  there  were  in 
the  structure  which  you  say  you  made  in  1935? 

A.     Not  exactly,  no. 

Q.  Do  you  know  whether  there  is  the  same  num- 
ber of  wires  in  this  Exhibit  2  as  there  was  in  this 
structure  that  you  made  in  1935? 

A.    Approximately  the  same. 

Q.     What  do  you  mean  by  '' approximately"? 

A.  Well,  I  made  a  number,  maybe — I  will  say 
six  or  ten,  six  to  ten  different,  probably,  more  or 
less. 

Q.     Did  Mr.  George  Hall  before  you  started  on 
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this  tell  you  also  how  many  wires  there  were  in  that 

device  you  [3848-55]  made  in  1935? 

A.     No,  sir. 

Q.     Did  he  tell  you  how  far  they  were  apart? 

A.     Not  in  this  particular  one,  he  didn't  know. 

Q.  When  he  gave  you  the  wire  and  the  size  and 
told  you  the  size  of  the  collar  he  didn't  tell  you 
how  the  wires  were  spaced  ? 

A.     You  mean  with  the  very  first  ones  I  made? 

Q.     I  mean  this  one. 

A.  This  one  ?  No,  he  told  me  nothing,  and  this  is 
made  from  my  own  knowledge  of  how  I  made  the 
other  one — the  others. 

Q.  You  have  told  me  that  several  times,  you  told 
me  he  told  you  nothing.  A.     Yes. 

Q.  Now,  you  tell  me  that  he  told  you  the  size  of 
the  sleeve  and  the  size  of  the  wires.  Now,  what  I 
want  to  know,  Mr.  Nelson.  -^  --i-^Hv  fully  what  he 
told  you. 

A.  Well,  just  he  wanted  me  to  make  a  duplicate 
of  the  scratchers  that  I  made  for  him  back  in  1935. 

Q.     Didn't  he  identify  that  scratcher  in  any  way? 

A.  Well,  only  by  the  size,  five  and  three-quar- 
ters was  all. 

Q.     And  also  by  the  size  o^  the  wires? 

A.  The  sample  of  wire  --^  '  ^  1  ^o  mo  by  his 
son.  [3848-56] 

Q.     That  is,  George  Hall  ? 

A.     George  Hall,  yes. 

Q.  The  same  George  Hall  that  told  you  the  size 
of  the  sleeve  that  he  wanted? 
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A.     Yes,  he  did  say  the  size. 

Q.  All  right.  Now,  how  did  he  identify  what  he 
wanted  you  to  make,  the  size  of  the  wires,  position 
of  the  wires  and  manner  of  mounting  of  the  wires  ? 

A.  The  only  thing  he  told  me  was  the  size  of  the 
scratcher  he  wanted  made,  to  duplicate  the  ones  I 
had  made  previously. 

Q.     And  the  size  of  the  wire? 

A.    He  handed  me  the  size  of  the  wire,  yes. 

Q.     And  that  is  all  he  told  you  ? 

A.     That's  all. 

Q.  Isn't  it  very  possible  that  your  recollection 
of  exactly  what  happened  then  is  a  little  foggy? 

A.     Oh,  I  don't  know,  I  don't  think  so  hardly. 

Q.     It  could  be,  though? 

A.     It  could  be,  probably. 

Q.  Not  only  did  he  tell  you  the  size  of  the  wires 
and  size  of  the  sleeve  but  he  told  you  the  length  of 
the  wires,  too,  didn't  he?  [3848-57] 

*     *     * 

A.  That's  right. 

Q.  And  he  told  you  the  size  of  the  sleeve,  didn't 
he?  A.     Just  the  size  of  the  sleeve  is  all. 

Q.  And  he  told  you  the  length  of  the  wire,  too, 
didn't  he? 

A.  He  told  me  the  length  to  cut  these  wire  off  on. 

Q.  To  three  inches? 

A.  Yes,  approximately. 

Q.  And  you  can't  remember  what  else  he  told 
vou? 
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A.  No,  I  don't  know  any  other  details  that  he 
told  me  at  all. 

Q.  You  would  not  say  he  didn't  tell  you  any 
others?  A.     About  what? 

Q.     About  the  structure  ? 

A.     No,  he  didn't  tell  me.    That  was  up  to  me  to 

make  that.  [3848-58] 

*     *     * 

Q.  (By  Mr.  Lyon)  :  During  your  30  years  of 
machine  shop  work  in  the  oil  tools  you  made  a  lot 
of  devices  for  different  people  in  and  around  Taft 
and  Bakersfield,  didn't  you?  [3848-59] 

A.     Yes,  sir. 

Q.  Can  you  recall  two  of  them  now,  this 
scratcher  and  the  rod  turner  at  Shaffer? 

A.     Yes. 

Q.     Can  you  recall  any  others? 

A.  Would  that  be  tools  on  the  market  or  any- 
thing, you  mean  ? 

Q.  I  don't  know  whether  they  went  on  the 
market.  I  am  asking  you  if  somebody  came  in  and 
they  gave  you  a  sketch  or  a  drawing  or  something 
and  told  you  to  make  some  particular  device,  that 
happened  many  times,  didn't  it? 

A.    Yes,  it  does. 

Q.  Can  you  recall  any  of  them  besides  this  Shaf- 
fer structure  and  this  so-called  scratcher? 

A.  Yes,  in  the  last  shop  I  worked,  the  last 
place 

Q.     When  was  that? 

Mr.  Scofield:     Just  a  minute,  let  him  finish. 
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The  Witness :     we  make  many  kinds  of  tools, 

and  make  a  drilling  bumper  sub. 

Q.     (By  Mr.  Lyon):     When  was  that? 

A.  Oh,  we  have  been  making  those  for  the  past 
three  years,  four  years,  something  like  that. 

Q.  That  is,  that  is  what  you  were  making  when 
you  ceased  to  work  ? 

A.  No,  I  wasn't — I  worked  on  many  other 
things.  [3848-60] 

Q.     That  was  during  the  last  three  years 

A.    Yes. 

Q .    you  worked  ? 

A.     Oh,  yes,  that's  right. 

Q.  But  beyond  that  you  can't  remember  any 
other  structure  that  you  may  have  made  18,  17  or 
20  years  ago,  except  you  say  this 

A.    Well 

Q.    particular  scratcher  and  that  Shaffer  rod 

turner  ? 

Mr.  Scofield:  I  object  to  that,  unless  you  spe- 
cify in  that  question  whether  you  mean  a  new  device 
or  some  of  the  old  devices  which  he  has  worked  on. 
Evidently  the  witness,  in  answering  these  questions 
of  yours,  has  thought  you  meant  some  of  the  old 
devices  he  worked  on. 

Mr.  Lyon:     No,  he  hasn't  thought  any  such  thing. 

Mr.  Scofield:  I  want  him  to  understand  the 
question  before  he  answers. 

The  Witness:     Yes. 

Q.  (By  Mr.  Lyon)  :  I  mean  devices  that  were 
then  new  to  you. 
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A.     Oh,  that  were  then  new  to  me  ? 

Mr.  Scofield :  Now,  these  devices  you  are  asking 
about  are  devices  that  were  made  when? 

Mr.  Lyon:  As  I  said,  17,  18,  20  years  [3848-61] 
ago. 

Mr.  Scofield:  He  has  already  identified  one 
which  he  made  for  the  Shaffer  Company.  Do  you 
understand  the  question? 

The  Witness :  Yes.  I  worked  on  many  tools  that 
are  products  of  the  Shaffer  Tool  Company  at  that 
time. 

Q.  (By  Mr.  Lyon) :  That  is,  while  you  were 
working  for  Shaffer  during  that  one  year? 

A.     Yes. 

Q'.  But  other  than  that  you  can't  remember  any- 
thing? 

A.  Oh,  I  can — well,  we  made  thousands  of 
flanges  for  the  Government  during  the  World  War, 
the  last  World  War,  and  many  other — we  made 

Q.     Those  were  pipe  flanges,  weren't  they? 

A.    Yes. 

Q.     During  this  second  World  War? 

A.  We  also  made,  oh,  upwards  of  12,  I  will  say 
11-inch  valves  for  the  Government  that  went  on 
marine  work,  boats,  bronze  valves. 

Q.  This  Shaffer  rod  turner,  that  also  developed 
into  some  difficulties,  and  that  was  later  recalled  to 
your  mind,  too,  was  it  not  ? 

A.  You  mean — in  what  way  was  it  in  diflScul- 
ties? 
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Q.  You  were  asked  concerning  that  quite  a  num- 
ber of  years  later,  weren't  you? 

Mr.  Scofield:  I  object  to  that  as  indefinite. 
Asked  [3848-62]  what? 

Q.  (By  Mr.  Lyon)  :  You  were  asked  as  to  the 
construction  of  that  rod  turner  and  when  you  made 
it  quite  a  number  of  years  later? 

A.     Yes,  I  made  it  quite  a  few  years  ago. 

Q.  You  were  asked  quite  a  number  of  years  after 
that  when  you  had  made  it,  how  you  had  made  it, 
and,  in  fact,  that  became  the  subject  of  a  contro- 
versy, didn't  it? 

A.  Not  to  my  knowledge.  I  don't  know  of  any 
controversy  that  it  ever  got  into. 

Q.  Someone  came  back  quite  a  number  of  years 
later  and  said,  ^^You  made  such-and-such  a  device 
back  in  1934  or  1935,"  didn't  they? 

A.     Somebody  came  to  me? 

Q.     Yes.  A.     No,  I  don't  know  of  anybody. 

Q.    You  don't  know  of  anybody? 

A.     No,  I  don't. 

Q.     Was  that  a  patented  structure? 

A.  To  my  knowledge,  I  don't  know.  Mr.  Van 
Stone  was  the  foreman  and  was  the  fellow  that  in- 
structed us  how  to  make  it. 

Q.     How  long  did  you  make  that  rod  turner? 

A.  Oh,  there  was  about,  I  would  say  six  other 
machinists,  and  so  on,  in  the  shop,  and  we  all 
worked  on  [3848-63]  those. 

Q.  I  see.  That  was  a  matter  of  production  that 
you  were  making  during  that  year? 
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A.     Yes,  sir. 

Q.     That  you  were  with  Shaffer  ? 

A.     Yes,  sir. 

Q.  That  was  the  most  outstanding  job  you  were 
making  during  that  one  year  you  were  working 
for  Shaffer? 

A.  No,  they  had  other — they  had  lots  of  other  re- 
pair work,  and  so  forth,  to  do. 

Q.  I  mean  of  production  items  that  you  were 
making  for  them  that  was  the  principal  production 
item  that  you  did  machine  work  on  ? 

A.  No,  we  made  lots  of  flanges  and  hydraulic 
nipples  and  other  equipment  that  goes  on  Christ- 
mas trees,  flanges,  and  so  forth. 

Q.  Did  you  make  more  of  any  other  device  than 
you  made  of  the  rod  turners  during  that  year? 

A.     Yes. 

Q.    What?  A.     Well,  it  would  be  flanges. 

Q.     Flanges  ? 

A.  High  duty — heavy  duty  flanges  that  goes  on 
a  well,  you  know,  when  it  is  finished. 

Q.     Those  were  just  turned  flanges?  [3848-64] 

A.  Turned  and  threaded  flanges  and  making 
hydraulic  nipples. 

Q.  Either  standard  flanges  and  hydraulic  nip- 
ples, just  standard  production  jobs  at  that  time? 

A.  They  were  with  Shaffer.  They  really  capital- 
ized on  heavy  duty  equipment  for  bringing  in  oil 
wells. 

Q.    Well,  your  answer 

A.     Specialized,  I  mean. 

Q.    Your  answer  to  the  question  is  yes,  that  they 
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were  standard  production  items  ?  A.     Oh,  yes. 

Q.     Did  you  only  talk  to  George  Hall  about  this 
so-called  scratcher  in  1948  or  1949? 

A.     I  talked  to  him  over  the  telephone. 

Q.     Did  you  talk  only  to  him? 

A.     That's  all. 

Q.    You  never  talked  to  Mr.  Jesse  Hall  ? 

A.     No. 

Q.     You  never  talked  with  anyone  else,  ''Do  you 
remember  that  scratcher  I  made?" 

A.     The   only  man  that   I  talked  to   about  the 
scratcher  was  George  Hall  at  that  time. 

Q.     You  did  not  talk  to  Mrs.  Nelson  about  it  at 
that  time?  A.     No,  I  don't  think  so.  [3848-65] 

Q.     You  did  not  talk  to  anyone  else? 

A.     No. 

Q.     Except  to  George  Hall?  A.     That's  all. 

Q.     Who  furnished  this  forging  that  you  say  you 
made  this  Exhibit  2  out  of? 

A.     The   company   I  worked  for  then  was   the 
American  Oil  Tool  Company  at  Taft. 

Q.     How  long  before  this  telephone  call  from  Mr. 
George  Hall  had  it  been  that  you  had  seen  Mr.  Hall  ? 

Mr.      Scofield:     To     identify     the     Hall,     you 
mean 

The  Witness:     Mr.  George  Hall? 

Q.     (By  Mr.  Lyon)  :     Yes. 

A.     I  can't  remember  when  I  saw  him  after  that. 

Q.     Or  before  that? 

A.     That  I  had  seen  him  before  that? 

Q.     Yes. 
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A.  I  had  not  seen  him,  to  my  knowledge,  before 
that. 

Q.     You  ever  had  seen  him? 

A.     Well,  only  many  years  ago. 

Q.     He  called  you  on  the  telephone? 

A.    Yes,  sir. 

Q.     What  did  he  say? 

A.  He  wanted  to  know  if  I  remembered  makino; 
the  scratehers  for  Mr.  Hall  in  Bakersfield.  [3848-66] 

Q.     Did  he  tell  you  when? 

A.  Well,  I  think  we  discussed  the  time,  and  in 
the  conversation  I  said  that  it  would  be  pretty 
hard,  I  would  have  to  remember 

Q.     Didn't  he  tell  you  that 

Mr.  Scofield:     Let  him  finish. 

The  Witness :  I  would  have  to  remember  back  a 
ways  to  refresh  that  in  my  memory  how  it  was 
made,  you  know. 

Q.  (By  Mr.  Lyon) :  Didn't  he  tell  you  the 
scratehers  that  you  made  for  Mr.  Hall  in  1935,  Mr. 
Nelson?  A.     Didn't  he  tell  me  what? 

Q.  Didn't  he  say  he  wanted  you  to  make  a 
scratcher  for  him  like  the  ones  you  made  for  Mr. 
Hall  in  1935?  A.     That's  right,  yes. 

Q.  And  that  is  how  the  date  was  fixed,  was  it 
not?  A.     Fqr  1935,  you  mean? 

Q.  Yes,  he  told  you  he  wanted  you  to  make  one 
like  you  had  made  for  him  in  1935  ? 

A.  Well,  I  imagine  that  would  be  the  way  it  was 
fixed. 
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Q.  Mr.  Nelson,  these  wires  are  pushed  through 
the  hole  in  the  sleeve,  and  I  am  referring  to  Ex- 
hibit 2 A.    Yes. 

Q.     and  bent  over  on  the  inside  ? 

A.     Yes.  [3848-67] 

Q.  And  then  you  take  a  cold  chisel  and  you  push 
the  sides  of  that  groove  in  for  the  purpose  of  clamp- 
ing the  wires ;  is  that  correct  ? 

A.     That's  right. 

Q.  I  notice  in  the  upper  row,  upper  wdth  respect 
to  the  tag  having  Exhibit  2  on  it,  that  there  are 
some  extra  holes  drilled  in  that  with  no  wires  in 
them.   Did  you  put  those  extra  holes  in  there  ? 

Mr.  Scofield :     Do  you  want  to  look  at  it  ? 

The  Witness :  No,  I  just — have  you  got  a  match  ? 
I  broke  some  drills  in  there. 

Q.     (By  Mr.  Lyon) :     Here? 

A.     I   want   to — does   that   go    through?     There 


is- 


Q.    Your  explanation  is  that 

A.     My  explanation 

Q.  Your  explanation  for  that  is  that  you  broke 
drills  off  in  those  holes  ?  A.     Yes,  sir. 

Q.  And  then  moved  over  and  drilled  another 
hole?  A.     That's  right. 

Q.  Did  you  do  that  when  you  made  this  device 
in  1935,  you  say?  A.     Break  drills? 

Q.    Yes. 

A.  Oh,  you  could,  yes.  That  happens  quite 
often.  [3848-68] 

Q.    Well,  did  you?  A.    Yes. 
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Q.  You  broke  a  lot  of  drills  off  in  trying  to  drill 
the  holes'? 

A.  I  don't  say  I  broke  a  lot,  because  I  was 
very  careful,  and  had  a  better  way  to  drill  that  I 
had  out  here. 

Q.  In  1935  machines  for  drilling  were  better 
than  they  were  in  1948  or  1949  ? 

A.  No,  I  would  like  to  explain,  the  smaller  the 
drill  the  faster  you  may  speed  up  your  drill,  and 
less  chance  of  breaking  the  drill. 

Q.  In  this  structure  of  Exhibit  2  these  wires 
extend  sideways,  up,  down,  or  approximately 
straight  out.  Is  that  the  same  as  it  was  in  1935  ? 

A.  It  could  be,  yes,  because  the  wire  is  coiled  up, 
and  cut  it — it  had  a  little  bend  in  it,  and  it  must 
be  perfectly  true  all  the  way  through  in  line  to 
come  out  true  with  the  hole. 

Q.  So  that  those  wires  in  that  device  could 
be  turned  in  any  direction  and  were  turned  in  any 
direction  when  you  made  it? 

A.  They  would  be  maybe  slightly,  just  according 
to  the  bend  of  the  wire. 

Q.     And  the  wire  was  bent? 

A.  Well,  it  is  coiled  and  each  would  have  a 
little  [3848-69]  bit  of  a  bend  in  it. 

Q.     You  did  not  try  to  straighten  the  wire  out? 

A.     No,  I  didn't  do  that. 

Q.     So  the  wire  was  bent? 

A.     Slightly  curved,  I  would  say. 

Q.     And,   curving  around,   there   was   no   effort 


Kenneth  A,  Wright,  etc,  3249 

(Deposition  of  Chris  Nelson.) 

made  by  you  in  any  of  these  1935  devices  to  de- 
termine which  way  that  curve  went,  was  there? 

A.     No. 

Q.  That  is,  it  either  went  up  or  down  or  side- 
ways, with  reference  to  the  center  of  the  sleeve? 

A.     It  could  go  any  way. 

Q.    Any  way? 

A.     As  far  as  my  part  of  it. 

Q.  You  are  a  mechanic,  and  with  this  wire  se- 
cured the  way  it  is  in  Exhibit  2,  and  you  bend  the 
wire  in  any  direction,  that  bend  is  concentrated 
right  at  the  point  that  the  wire  goes  through  the 
sleeve,  isn't  it? 

A.  It  would  have  to  be  very  tight  in  order  to 
bend  right  there.  It  would  have  to  be  firm. 

Q.     It  is  firm,  isn't  it? 

A.  Well,  it  is  supposed  to  be,  yes,  but  if  there 
is  any  lost  motion,  why,  then  you  would  have  that  to 
contend  with. 

Q.  If  you  continuously  bend  that  wire  the  wire 
would  [3848-70]  eventually  break  off  at  the  point 
it  goes  through  the  hole,  wouldn't  it? 

A.     I  imagine  it  would. 

Q.  Did  you  make  this  scratcher  for  George  Hall 
in  1935? 

A.     Did  I  make  what  scratcher,  this? 

Q.  The  ones  you  say  you  made  in  1935,  did  you 
make  those  for  George  Hall  at  that  time  ? 

A.     I  made  them  for  Mr.  Jesse  Hall. 

Q.  Who  told  you  what  to  make  in  1935,  George 
Hall  or  Jesse  Hall?  A.     Jesse  Hall. 
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Q.  You  did  not  discuss  the  matter  at  all  with 
George  Hall  in  1935? 

A.  I  might  have.  I  don't  know,  I  don't  re- 
member. 

Q.  In  fact,  you  can't  remember  whether  it  was 
George  Hall  or  Jesse  Hall  you  discussed  the  matter 
of  the  scratcher  with  in  1935,  can  you? 

A.     In  making  the  scratchers  in  1935? 

Q.     Yes. 

A.     I  talked  with  Jesse  Hall  about  those. 

Q.     And  not  with  George  Hall  at  all? 

A.  Well,  he  would  be  in  the  shop  now  and  then, 
but  I  don't  know  whether  I  talked  to  him  about 
scratchers  or  what.  [3848-71] 

Q.  At  that  time  in  1935,  did  you  make  a  guide 
for  Mr.  Hall? 

A.     What  sort  of  a  guide  would  that  be  ? 

Q.     A  spring  steel  guide? 

A.     For  what,  what  sort  of 

Q.     For  an  oil  well  guide,  to  put  on  a  pipe. 

A.     You  mean  to  put  on  pipes? 

Q.     Yes. 

A.  Well,  I  don't  just  remember.  I  might  have. 
It  is  pretty  hard  to  say. 

Q.     You  can't  remember  that,  though? 

A.  Well,  I  made  lots  of  guides  in  my  time  around 
there,  but  I  can't  remember  particularly  that  one. 

Q.     You  can't  remember  now? 

A.     I  can't  remember  any  particular  one. 

Q.     You  can't  remember  any  particular  one? 

A.     No,  but  I  made  lots  of  them. 
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Q.  And  you  made  lots  of  them  of  different  con- 
structions, too  ?  A.     Yes. 

Q.  But  you  can't  remember  the  construction  of 
any  of  them?  A.     Of  guides? 

Q.     Yes.  A.     No,  I  can't.  [3848-72] 

Q.  You  can't  remember  whether  in  1935,  in  con- 
nection with  this  same  well  that  you  say  you  de- 
livered these  scratchers  to,  that  you  made  spring 
steel  guides  for  Mr.  Hall,  either  of  them,  either 
George  or  Jesse? 

A.  I  can't  remember  whether  I  did.  Is  that  a 
guide  for  pipe  you  are  speaking  about  ? 

Q.    Yes. 

A.     To  lead  it  in  the  hole,  or  centralize 

Q.     To  centralize  it  in  the  hole. 

A.  No,  I  don't  think  I  ever  made  any  centralizer 
guides. 

Q.     You  don't  think  you  ever  made  any? 

A.     No,  I  made  them,  but  not  for  Mr.  Hall. 

Q.  Did  you  do  any  other  work  for  Mr.  Hall,  in 
1935? 

A.  Mr.  Hall  used  to  come  in  the  shop  where  I 
worked,  and  I  possibly  did,  I  imagine  I  did. 

Q.  Did  you  do  any  other  work  for  Mr.  Hall,  in 
1934? 

A.     I  really  think  I  did  do  some  work  for  him. 

Q.  Did  you  make  any  guides,  any  pipe  guides  for 
him  in  1934? 

A.     I  can't  remember  making  any. 

Q.  You  can't  remember  what  the  work  was  you 
did  in  1934?  A.     It  was  general  repair  work. 
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Q.  In  1936  did  you  do  any  work  for  [3848-73] 
Mr.  Hall?  A.     '36?  No. 

Q.     Did  you  do  any  work  for  Mr.  Hall  in  1937? 

A.     No. 

Q.     1938?  A.     No,  I  didn't. 

Q.     Or  at  any  other  time  besides  1934  and  1935? 

A.     No. 

Q.  You  state  you  were  working  in  1934  for  the 
California  Sales  &  Service.  Do  you  remember  how 
long  you  worked  for  that  company? 

Mr.  Scofield:     Did  you  get  the  question? 

The  Witness:     Oh,  no.  I  didn't  get  it. 

(The  question  was  read  by  the  reporter.) 

Mr.  Scofield:     Do  you  understand  the  question? 

The  Witness:  Yes,  I  do  understand  it,  but  I 
don't  remember  how  long  I  worked  there. 

Q.  (By  Mr.  Lyon) :  Do  you  remember  when 
you  went  there  ?  A.     I  went  there  in  '33,  1933. 

Q.     In  1933?  A.     1933,  as  I  remember. 

Q.  You  don't  remember  Avhether  you  worked 
thiere  one,  two,  three  or  four  years? 

A.  No,  I  can't  remember  the  amount  of  time  that 
I  worked  there  for  them. 

Q.  Do  you  know  whether  you  were  working  for 
California  [3848-74]  Sales  &  Service  when  you  state 
you  made  this  siructure,  these  so-called  scratchers? 

A.  I  didn't  make  any  of  the  scratchers  when  I 
was  with  the  California  Sales  &  Service.  I  didn't 
make  any  scratchers  there. 
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Q,     Did  you  know  Mr.  Hall  in  Arizona? 

A.    No. 

Q.     You  never  met  him  there? 

A.     No,  I  haven't. 

Q.  Was  Mr.  Hall  recommended  to  you  by  any- 
one that  you  know  of  in  1934  when  he  came  to  see 
you  in  Bakersfield?  A.     No,  he  wasn't. 

Q.     Did  you  have  mutual  friends  at  that  time  ? 

A.     Did  I  have  mutual  friends  with 

Q.     Mr.  Hall? 

A.    Oh,  only  just  passing  acquaintance  is  all. 

Q.     Is  that  true  in  Arizona,  also? 

A.     I  didn't  never  know  him  in  Arizona. 

Q.     You  never  knew  anyone  he  knew  in  Arizona  ? 

A.     Oh,  I  might  have,  but  I  don't  know. 

Q.     You  don't  know?  A.     No.  [3848-75] 


CLAY  MILLER 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff 
in  rebuttal,  having  been  first  duly  sworn,  was  ex- 
amined and  testified  as  follows : 

The  Clerk :    Will  you  state  your  name,  please  ? 
The  Witness :     Clay  W.  Miller. 


Direct  Examination 
By  Mr.  Scofield: 

Q.     Mr.  Miller,  where  do  you  reside? 
A.     Artesia.  [3988] 
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Q.     Wliat  is  yoin-  ])usin(>ss?  A.     Welding. 

Q.    AVliat  ty|)('  of  \voldin.e:? 

A.     IleliaiT',  hit  ti|)])iiiir,  spoeializod  work. 

Q.  Do  you  liavc  aii^-tliiTifr  to  do  witli  tlio  oil  in- 
dustiy  in  connection  with  your  welding  husiness? 

A.     Yos.  sir. 

Q.     In  what  respect? 

A.  Well,  I'etij)  drilling  ])its,  oil  wej]  diilling  bits; 
Ave  do  numerous  Johs  in  tlie  sliop  relative  to  tlie  oil 
industry. 

Q.     Where  did  yon  reside  in  1933-1934? 

A.     Bakersfield. 

Q.     What  business  wei'e  you  in  at  that  time? 

A.     Weldino'. 

Q.     Wliat  ty])e  of  welding  ? 

A.     Strictly  oil  field  welding. 

Q.     What  business  were  you  engaged  in  in  1935? 

A.  1  went  to  work  foi*  the  A'ei'non  Tool  Com- 
pany August  1,  1935. 

Q.  What  is  the  business  of  the  Vei'uon  Tool 
Com])any? 

A.  Arannfactui'e  and  i-epaii*  of  vai'ious  oil  tool 
e(|uij)ment. 

(^>.  llow  long  did  you  (•(Uitimn^  in  the  enij)loy  of 
the    \'r?-n<>n   Tool   ( 'oinpany  ! 

A.      I'ntil  .January,  '3(J.  [3989] 

(}.     And  what  business  did  you  start  at  that  time? 

A.  I  went  to  woik  foi*  .Myei*s  Core  and  Di-illing 
Com|>any. 

(,).      I)..  y<Mi  know   Mi-,  .lesse  E.   Hall.  Sr.  ? 

A      Yes,  sir. 
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Q.    How  long  have  you  known  him? 

A.     Since  1929. 

Q.  Did  you  know  him  when  you  were  living  in 
Bakersfield?  A.     Yes,  sir. 

Q.  Did  you  know  of  any  oil  wells  that  he  was 
drilling  there  around  Bakersfield? 

A.     Yes,  sir. 

Q.     Where? 

A.     The  Weed  Patch  we  called  it. 

Q.  Do  you  know  the  name  of  the  well  that  he  was 
drilling  in  the  Weed  Patch  district? 

A.  The  only  thing  I  ever  knew  that  well  by  was 
the  Bristol  well. 

Q.  Where  was  it  located  with  respect  to  the 
town  of  Bakersfield  ? 

A.  North  of  what  we  called  the  Four  Comers  in 
the  Weed  Patch,  which  is  where  the  restaurants  and 
businesses,  or  whatever  it  is,  was. 

Q.    Were  you  ever  out  on  the  lease? 

A.     Numerous  times.  [3990] 

Q.  Were  you  there  when  he  was  drilling  the 
well?  A.     Yes,  sir. 

Q.     Do  you  know  what  a  centralizer  is? 

A.    Yes,  sir. 

Q.  Did  Mr.  Hall  ever  talk  to  you  about  any 
work  he  was  doing  on  a  centralizer?  A.     Yes. 

Q.    When?  A.     In  August  of  1935. 

Q.    What  did  he  tell  you  that  he  was  doing? 

A.  I  went  out  to  the  well  and  he  was  telling  me 
about  having   a   model   made,   or   had   one   made, 
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ratlicr.  and  lir  drove  iiic  <»i-  di-ovc  Iiini  uj»  to  the  Hall 

Machine  Woiks  and  he  <h(»\ved  me  the  model. 

Q.  A\'liei'e  was  the  model  in  tlie  Hall  Machine 
Works  .^ 

A.  Well,  as  you  p:o  in  the  door,  I  rememher,  it 
was  on  a  l)eneh  or  tabic*  or  soinethini^  ritrht  inside 
of  the  door  to  the  right. 

Q.     Describe  the  model  as  you  recollect  it. 

■X-        *         -x- 

The  Witness:  It  was  mounted  on  a  ])i|)e  and  it 
had  two  bands,  steel  bands,  with  s])rinc:  steel  blades 
attached  from  ['"^^^^l]  one  hand  to  the  other  holding 
them  a  distance  apart  of  12,  IT),  Ki  inches — T  didn't 
nieasui'e  it — and  soini^  bristles  sticking:  out  of  the 
top  of  OIK*  of  ihe  hands,  wii'e  bi'istles,  and  some  lusfs 
welded  on  tlie  side  (d*  these  steel  bladc^s. 

Q.  And  when  you  saw  this  devi(M»  at  the  Hall 
Machine  Works  did  you  take  it  alon*:  with  you  (»r 
did  you  ]eav(^  it  there? 

A.      \o,   it   was  left  there. 

(^.      hid  yoii  ever  see  it  on  a!iy  other  occasion  ? 

A.     Nevei-. 

(}.  Ilave  you  testified  ahont  this  ni(»dcl  j)i'evi- 
onsly  ill  this  case?  .\.      In  an  alVidavit. 

().      At  the  time  that   \oii  ^avi*  testiinon\    witli  re- 

».  • 

Spect  to  the  model  did  yon  at  that  time  make  a 
sketch  ? 

A.  M;d<c  a  s!<etcli  '  I  rcincmhei-  1  made  several 
sketelies. 

i).  hid  \(tii  make  a  sketch  ^^  i]]\<  pai'ticular 
modeli  A.      1  believe  so. 
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Q.  I  put  before  you  a  sketch  marked  for  iden- 
tification in  this  case  as  Plaintiff's  Exhibit  50,  and 
ask  you  if  you  can  identify  it? 

A.     (Examining  exhibit)  :     I  can. 

'Q.  What  are  the  objects  that  appear  on  that 
sketch? 

A.  As  previously  described,  two  bands,  steel 
blades,  the  lugs  and  the  wires  out  the  top.  [3992] 

Q.  Did  you  only  see  this  model  of  the  device 
which  is  shown  in  the  sketch  on  the  one  occasion  ? 

A.     That  is  all. 

Q.  Did  you  ever  discuss  the  matter  with  Mr. 
Hall  at  any  other  time  besides  the  time  that  you 
went  to  see  it  at  the  Hall  Machine  Works? 

A.     I  did. 

Q.  First  tell  us  what  the  discussion  was  there  at 
the  Hall  Machine  Works  with  respect  to  this  [3993] 

model. 

*  *     * 

Q.  (By  Mr.  Scofield)  :  Did  you  have  any  dis- 
cussion with  Mr.  Hall  at  the  time  that  you  went  to 
the  Hall  Machine  Works  to  see  this  model? 

A.  Sure.  He  described  or  was  telling  me  about 
his  object  and  what  the  thing  was  supposed  to  do. 
Word  for  word,  or  either  to  remember  that  discus- 
sion is  past  me. 

*  *     * 

Q.     (By  Mr.  Scofield) :     Was  anybody  else  there 
with  you  at  the  Hall  Machine  Works? 
A.     No,  there  wasn't. 
Q.     And  about  when  was  this? 
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A.     in  Au.irust,  1935.  [3994] 

Q.     (live  tlie  conversation  as  you  recall. 

A.  All  I  recall  of  the  conversation  was  the  lugs 
on  the  blades,  whicli  T  had  never  saw  or  never  re- 
nienibercKl,  why  was  it.  J  built  lots  of  centralizers, 
straight-blade  centralizers,  and  saw  those  lugs  on  the 
outside  of  the  springs,  and  that  was  something  new 
to  me  and  I  naturally  asked  what  was  the  purpose; 
and  he  said  so  as  that  they  were  on  an  angle  that 
they  hit  the  side  of  the  well  and  rotate  the  cen- 
tralizers. 

Q.  Had  you  yourself  made  centralizers  prior  to 
the  time  that  you  saw  this  model  ?  A.     Oli,  yes. 

Q.     And  you  knew  of  their  use? 

A.  I  have  welded  them  on  pipes,  jnst  straidit 
blades,  steel  springs  on  pii)e. 

Q.  Did  Mr.  Hall  tell  you  liow  this  ])a]'ti('uhir 
model  was  to  be  used? 

*  ¥r  Mr 

A.  Other  than  the  purpose*  for  the  higs  \\\  the 
central izer.   He  didn't  have  to  explain 

The  Court:     Just  what  was  said  I 

The  Witness:  That  is  all  I  I'enicinlxM-  of  the  con- 
vei-sati(»ii.   {;.WX)'] 

(}.  (\\y  Mr.  S('ofi('l(n  :  [  notice  in  yoni'  skc^teh 
that  there  appi^irs  to  he  sonic  wiiHN  stickinir  out 
from  the  upper  coilai'.  A.     That   i^  c(ur(M't. 

(}.  Also  what  is  youi*  i-ecoilection  as  to  the  sti'uc- 
ture  of  tliat  collar? 
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A.  Other  than  that  there  was  wire  bristles  stick- 
ing out  of  that  collar,  I  don't  remember  the  con- 
struction. 

Q.    What  type  of  wire  bristles  were  they? 

A.     They  were  spring  steel. 

Q.  And  how  were  they  fastened  to  the  collar,  do 
you  recall? 

A.  The  collar  was  on  a  pipe  and  I  couldn't — and 
the  wires  went  through  holes,  drilled  holes.  I 
couldn't  see  the  back  or  how  they  were  held  in  or 
anything  like  that. 

Q.  Do  you  recall  how  the  wires  extended  from 
the  collar? 

A.  The  best  I  can  tell,  they  were  just  sticking 
out  of  the  collar,  I  would  say,  horizontally  angled 
one  way  or  the  other  off  of  horizontal. 

Q.  This  sketch  that  you  made,  does  that  depict 
the  scratcher  or  a  model,  as  you  call  it? 

A.     Yes,  sir. 

Q.     Do  you  know  what  a  scratcher  is? 

A.     I  do  now. 

Q.     Did  you  know  in  1935? 

A.     No,  sir.  [3996] 

Q.  Did  you  see  a  scratcher  of  any  sort  around 
Mr.  Hall's  well  in  1935? 

*      *      -x- 

A.  Not  prior  to  seeing  this  model.  Later  I  had, 
yes. 

Q.  (By  Mr.  Scofield)  :     When  was  that? 

A.  That  was  several  months  later,  on  the  well, 
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out  at  i\w  well  at  the  Weed  Patch,  Bristol  Xn.  1  07- 
whatever  a  inunlxT  it  was  calh'd.  There  were  some 
bands  with  some  wires  sticking  out  of  it.  I  don't 
know  how  many,  five,  six,  or  four.  I  don't  know — 
laying  on  the  pipe,  by  the  pipe  rack  there.  It  wasn't 
a  rack ;  it  was  mounted  up  on  eight  by  eights,  ten  by 
tens,  or  twelve  by  twelves.  He  just  built  it  up  and 
rolled  a  pipe  on.  And  at  the  corner  of  one  of  those 
wooden  places  these  things  was  laying  there.  T  had 
never  saw  anything  like  it.  I  picked  it  up  and  looked 
at  it,  examined,  put  it  up  on  the  well  to  see.  Mr. 
Hall,  he  wasn't  there,  so  I  left. 

Q.     Who  was  at  the  well  at  th(^  time? 

A.     1  couldn't  remember  that. 

Q.  Did  you  know  any  of  the  other  men  who 
were  working  on  the  well  besides  Mr.  Hall  ? 

A.     Oh,  yes.   Yes. 

Q.     Who  were  they? 

A.  Well,  his  brother,  Clyde  Hall,  workinl  out 
there;  [3997]  his  son,  George,  worked  out  there;  his 
son,  John,  and  i^liner  and  Junior. 

(}.  How  do  yon  iix  th(^  date  when  yon  saw  these 
scratchers  at  tlic  l>ristoI  No.  1  well? 

A.  Dnc  to  the  fact  that  1  oidy  woi-ki^d  six 
months  I'm-  N'cnion  Tool,  and  kn<»\\inu  the  dat(*  T 
stai'ted  and  the  date  I  stopped,  and  it  was  right 
after  I  went  to  work  that  I  saw  tln'  niodrl.  and 
there  was  (piite  a  la|)se  (d'  time  in  there  hel'oi-e  I 
saw  those  thinus  ont  at  the  well,  as  I  testitied.  two 
or  three  niont  lis.  I  don't  know . 
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Q.  Do  you  remember  what  the  occasion  was  for 
your  visit  to  the  well  at  that  time? 

A.  Well,  I  was  a  salesman  for  Vernon  Tool 
Equipment,  doing  soliciting  work.  He  was  drilling 
an  oil  well.  He  is  a  friend  of  mine  and  I  tried  to 
see  if  I  could  do  some  business. 

'Q.  Describe  the  object  in  detail,  as  you  recall  it, 
that  you  picked  up  at  the  time  that  you  went  out 
and  saw  these  objects  at  the  well. 

A.  It  was  a  steel  band  with  a  bunch  of  wires 
sticking  out  through  drilled  holes. 

Q.  Did  you  determine  at  that  time  how  the  wires 
were  fastened  to  the  band,  as  you  have  called  it? 

A.     I  picked  it  up  and  examined  it. 

Q.  Did  you  discuss  this  object  or  these  objects 
with  Mr.  Hall  after  you  had  seen  them  out  [3998] 
there  ? 

A.  No,  I  never  did.  I  never  even  knew  what  they 
was  being  used  for  or  give  it  another  thought.  I 
thought  it  was  a  funny-looking  thing  and  dismissed 
it  from  my  mind. 

Q.  At  the  time  that  you  previously  testified  in 
this  case  did  you  draw^  a  sketch  of  how  these  wires 
were  fastened? 

A.     I  believe  so.  I  drawed  several  sketches. 

Q.  I  show  you  a  sketch  which  has  been  marked 
for  identification  as  Plaintiff's  Exhibit  51  and  ask 
you  if  you  can  identify  it?  A.     Yes,  sir. 

Q.  I  notice  at  the  top  of  this  sketch  there  is  a 
notation,  '^ shape  of  wire."  What  did  you  mean  by 
that?  A.     The  way  the  wire  was  bent. 
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Q.  And  at  the  left  oi*  Just  below  this  notation 
there  is  an  object  which  has  been  drawn  which  has 
been  designated  *Svire.''  Explain  the  structure  of 
that  wire,  if  yon  will. 

A.     It  is  marked  'Svire  retainer." 

Q.     I  am  referrinii:  to  the  one  marked  A. 

A.  A,  that  is  the  wire  bent  to  approximately 
that  sha])(*  or  similar  to  it. 

Q.  What  were  you  trying  to  draw  when  you 
drew  that  obj(H-t  which  is  marked  A? 

A.  Draw  the  wire  so  I  could  designate  how  it 
was  put  together. 

Q.  And  where  was  this  wire  when  you  saw  it  out 
there?  [3999] 

A.     Tt  was  sticking  through  these  couplings. 

Q.  Now,  you  have  also  drawn  something  that  you 
have  marked  B;  what  is  that? 

A.  Just  a  round  circle  which  is  wire  or  was  a 
retainer.  It  was  strung  through  the  |)a]'t  here  to 
hold  it   in  the  coupling. 

Q.  And  you  ai'C  rt^fen-ing  io  the  loop  in  the 
object  which  is  marked  A  !  A.     Yes.  sii\ 

Q.  Now,  what  is  the  ol)j'«M't  that  \"ou  have  marked 
C  niid  (lesignati^l  **coupling"  ? 

A.  A  (M'oss-section  tluM'c  showing  tiic  wires  going 
thr(»imh  and  the  wii'c  that  is  strum:*  through  that  to 
retain  it. 

Q.  Now,  >(»u  ha\<'  marked  the  h)\\(']*  ligui'e  whieh 
is  mai'ked  No.  !>  with  certain  ideiit  i  I'x  iim  letters.  A, 
i;  and   ('?  A.      That    is  e(»rreet. 

<J.      Will  y(Mi  state  what  thev  are  ! 
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A.  A  is  the  wire,  B  is  the  retaining  wire,  and  C 
is  the  coupling. 

Q.  And  did  you  intend  to  have  the  numbers  and 
objects  correspond  to  the  same  numbers  that  appear 
on  the  objects  above?  A.     Yes,  sir. 

Q.  On  how  many  occasions,  or  did  you  at  any 
time  after  the  visit  when  you  first  saw  these  scratch- 
ers  ever  see  them  again  ?  [4000] 

A.     Not  that  I  recall.  I  don't  believe  so. 

Q.     Did  you  ever  see  that  mounted  on  the  pipe? 

A.    No,  sir. 

Q.  Did  you  ever  weld  any  of  these  devices  on 
pipe  for  Mr.  Hall?  A.     No,  sir. 

Q.     Did  you  ever  do  any  welding  for  Mr.  Hall? 

A.     Prior  to  going  to  work  for  Vernon  Tool,  yes. 

Q.  Did  you  see  these  devices  at  any  time  prior 
or  when  you  were  doing  this  wielding? 

A.     No,  sir. 

Q.  And  prior  to  the  time  that  you  went  to  work 
for  Vernon?  A.     No,  sir. 

Q.  There  has  been  offered  here  in  evidence  a 
tool.  Exhibit  272-A.  Does  that  resemble  in  any  re- 
spect the  scratchers  which  you  saw  on  the  Bristol 

lease  in  1935  ? 

*  *     4«- 

A.     That  is  not  exactly  the  way  I  remembered  it. 

Q.     (By  Mr.  Scofield) :    How  does  it  differ;  that 

is,  how  does  272-A  differ  from  the  devices?  [4001] 

*  *     * 

A.     The  wire  stuck  out  similar  when  you  picked 
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11])  the  collar,  but,  as  I  remember,  the  wires  were 
l()()|)e(l  and  the  wire  retainer  was  put  in  a  V-shape 
of  eleai'anee  inside  Ww  eou])linp:.  These  seem  to  be 
stuck  through  tliere  and  wrapped  over  or  some- 
thinu*,  to  hold,  and  that  was  not  the  case  as  I  re- 
member. 

Mr.  L.  E.  Lvon:  Bv  '^these,"  you  mean  in  this 
device  in  front  of  you? 

The  Witness:     How  is  that? 

Mr.  L.  E.  Lyon:  When  you  said  '^ these  seem  to 
be  stuck  through,  not  as  I  remember  them,"  were 
you  referring'  to  the  device  in  front  of  ycni  ? 

Mr.  Scofield:     272- A. 

The  Witness:  Yes,  the  wires  sticking  out  of  the 
coupling,  I  say.  [4002] 

¥:  *  * 

Q.  (J^y  Mr.  Scofield)  :  What  is  yom*  recollec- 
tion as  to  the  fastening  of  the  wires  in  tli(^  sci-atch- 
ers  that  you  saw  on  the  "Bristol  lease  I 

'Die  Court:  Why  call  tlicni  a  ''scratcher''.'  You 
ai*e  just  invitini;"  the  same  objection.  Call  it  a  de- 
vice. 

Mr.  Scofield  :     A  device. 

A.  Tli(^  ('(Mi])liim-  had  a  gi'oovc  cnt  iiisi(l(\  Thi^ 
wii'cs  were  bent  similai'  to  this  di-.-iwiim'  and  stuck 
thi-ough   th(*   vavions   places  around. 

The  (^^urt:     Similar  to  th(^  di'awing 

The  Witness:     This  draw  iim"  i  mean  her(\  yes. 

'V\w  (^>ul•t:      And  that   is   I-Adiibit  I 

Mr.  Sci^lieid:      :>!. 
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The  Court :     Very  well. 

A.  And  the  ring  wire  went  through  these  loops 
and  these  wires,  hairpin  shaped,  was  strung  out 
like  that,  and  that  would  hold  them  rigid  against 
the  drill  hole,  and  the  [4003]  wires  in  the  back 
would  keep  them  from  being  drove  out.  That  is  the 
only  thing  I  can  remember  about  the  thing. 

Q.  (By  Mr.  Scofield) :  Is  the  structure  you 
have  explained  shown  in  the  sketch,  Exhibit  51? 

A.    Yes. 

Q.     For  identification?  A.     That  is  right. 

Mr.  Scofield:  I  offer  in  evidence,  your  Honor, 
the  sketch.  Exhibit  50,  to  be  marked  for  identifica- 
tion. 

The  Court :    You  have  referred  to  it  as  Exhibit  51. 

Mr.  Scofield:     There  are  two,  your  Honor. 

The  Court:     There  are  two  sketches? 

Mr.  Scofield:     Yes,  sir. 

The  Court:     Are  you  offering  the  Exhibit  51? 

Mr.  Scofield:  Yes,  sir;  I  am  offering  them  both, 
Exhibits  50  and  51.  [4004] 


Cross-Examination 

By  Mr.  L.  E.  Lyon: 

*     *     * 

Q.  You  state  that  you  knew  that  Mr.  Hall  was 
in  the  summer  of  1935  trying  to  build  a  centralizer  ? 

A.  No,  sir.  I  said  I  saw  a  model  that  he  had 
built. 
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Q.     And   that   model   had  lugs  on   it   whicli   you 
have  shown  in  a  sketch,  Exhibit  50,  and  that  is  the 
particular  element  of  that  model  that  you  recall,  j 
isn't  it?  A.     T  distinctly  recall  the  model.         ■ 

Q.     You  distinctly  recall  the  lugs,  don't  you? 

A.     Yes,  sir;  I  do. 

Q.  And  those  lugs  you  have  drawn  on  Exhibit 
50  and  noted,  '^Lug  A,  kigs  on  blades,"  and  you 
have  drawn  a  separate  [4005]  side  view  of  the  blades 
in  Exhibit  50,  have  you  not?  A.     Yes,  sir. 

Q.  Now%  what  did  you  intend  to  show  by  that 
sketch  side  view?  A.     AAHiat  I  remembered. 

Q.  Now,  you  say  you  pointed  on  the  side  view- 
to  blade  A,  sketch  made  on  cross-exam.  Tliat  is  in 
your  handwriting,   is  it? 

A.     That  certainly  is. 

Q.  And  that  black  section  of  the  side  viinv,  what 
is  that  intended  to  be?  A.     A  lug. 

Q.     What  do  you  mean  by  a  lug? 

A.  Have  you  got  a  better  name  for  a  ]nvcv  of 
steel  wel(l(Ml  on  top? 

Q.     No:  I  am  asking  y(^u  what  you  m(\an  by  that. 

A.    A  ])iece  of  steel. 

Q.  A  |)iece  of  steel.  All  i-ight.  Now,  what  was 
llic  si/c  ur  dimensions  of  that  picM'c  of  stiM^l  ? 

A.  I  didn't,  measure  it.  It  extended  ap|)]'oxi- 
mately  a   half   iueh   out. 

Q.      ExteiKJiMl  a  half  iueii  out.'  A.      Ves. 

Q.      1  low  long  was  it? 

A.  'riidsc  hl.ides  were  pi'ohaMv  about  li\'e-eighths 
of  ;in  [4()()()]   iiu'li  wide  aud   they   were  long  enough 
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to  go  at  a  45-degree  angle  and  completely  cover  the 

blade. 

Q.  And  that  was  an  idea  that  Mr.  Hall  had,  did 
he  tell  you,  for  trying  to  make  a  centralizer  rotate  ? 

A.     That  is  correct. 

Q.  And  that  is  what  you  remember  about  this 
device  that  you  saw  at  the  Hall  Machine  Shop  in 
Bakersfield,  is  that  correct?  A.     Correct. 

Q.  Now,  you  are  familiar  with  centralizers,  are 
you  not?  A.     Yes,  sir. 

'Q.     You  say  you  made  them?  A.     Yes,  sir. 

Q.  I  will  place  before  you  a  centralizer  and  I 
will  ask  you  if  you  recognize  this  device  as  a  cen- 
tralizer? A.     I  do. 

Q.  Are  you  familiar  with  that  particular  cen- 
tralizer ? 

A.     It  is  what  I  call  a  spiral  centralizer. 

Q.  Do  you  know  who  makes  the  spiral  central- 
izer? 

A.     The  Weatherford  Oil  Tool  Company. 

Q.  Do  you  recognize  this  as  a  Weatherford  Oil 
Tool  spiral  centralizer? 

A.  I  wouldn't  recognize  it  as  one  built  there.  It 
could  have  been  built  by  anyone.  That  particular 
one,  I  [4007]  don't  know. 

Q.  As  far  as  you  see,  it  is  precisely  the  same  as 
the  one  built  by  the  Weatherford  Oil  Tool  Com- 
pany? A.     That  is  right. 

Q.  Now,  did  this  centralizer — and  I  am  going  to 
place  this  up  here  on  the  blotter — that  you  made  a 


3268  Jesse  E,  Hall,  etc,  vs, 

(Testimony  of  Clay  Miller.) 

sketch  of — look  like  this  eentralizer  which  I  have 

])lace(l  before  you? 

A.     Xo;  the  blades  were  straight. 

Q.     There  was  no A.     Spiral. 

Q.     spiral   to   the  blades? 

A.    That  is  right. 

Q.     Does  it  look  like  it  in  any  other  way? 

A.  Two  collars  top  and  bottom,  and  it  has  no 
lugs  on  it. 

Q.  And  those  lugs  that  you  have  drawn  on  this 
sketch,  w^ould  you  just  state  where  they  were  on  the 
blades  of  this  eentralizer,  using  this  spiral  eentral- 
izer to  indicate  it? 

A.  I  will  use  my  finger  for  the  so-called  hm*  (in- 
dicating). It  was  set  on  an  angle  like  that. 

Q.  And  you  have  placed  your  finger  at  about  a 
45-degree  angle  about  tlie  inid])oint  of  tht^  l^lades, 
and  by  ''ini(l])()int"  1  ini^an  liaU'way  between  the 
two  collars,  is  that  correct? 

A.     That  is  correct.  [4008] 

Mr.  L.  E.  Lyon:  I  will,  t'oi'  tJK^  purpose  of  illns- 
frniinu'  the  witiu^ss'  testimony,  offer  in  c^'idenct*  the 
spiral  ccntrali/ei-  as  a  defendants'  exhibit  next  in 
ordei".  Also  I  ])elie\'e  that  sinec  there  lias  Ixnii  eon- 
sidei'able  discussiun  of  a  s|)ii'al  cent  i"ali/ei",  |)ei-linps 
it  wonid  be  for  tlie  e(liii(*ation  of  the  eonrt  and  an 
exemplar  of  sneli  eentralizer  which  1  think  should 
be  in  the  record. 

The  Conrt:     Any  objiM'tion? 

Mr.  Scolicld:  No  objiM'tion.  1  slionld  like  to  have 
connsel  state  whose  cent  rali/er  it   is. 
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Mr.  L.  E.  Lyon:  It  is  the  Weatherford  Oil  Tool 
centralizer  purchased  on  the  open  market. 

The  Court:    Very  well.  Is  that  agreed? 

Mr.  Scofield:     Yes,  sir. 

The  Court:  Received  in  evidence  as  Defendants^ 
Exhibit 

The  Clerk:     HQ.  [4009] 


Redirect  Examination 
By  Mr.  Scofield: 

Q.    Did  you  know  Mr.  Chris  Nelson? 

A.     Yes,  sir. 

Q.     In  Bakersfield?  A.     Yes,  sir.  [4011] 

Q.  Did  you  ever  discuss  any  of  these  devices 
with  him?  A.     No,  sir. 

Q.  To  your  knowledge,  did  he  ever  make  any  of 
these  devices  for  Mr.  Hall? 

A.     Not  to  my  knowledge,  no. 

Q.  When  you  saw  the  model  in  the  Hall  Ma- 
chine Works  did  you  see  anything  else  there  that 
Mr.  Hall  was  working  on  besides  this  model? 

A.  No;  the  model  was  on  the  bench  there,  and 
there  were  parts  laying  around  there  which  I  didn't 
pay  much  attention  to.  [4012] 
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first  having-  been  duly  swoi-n  by  tlie  Notary   I*iil)lic, 
Avns  cxaTniTiefl  aTul  tc^stificu]  as  follows: 

Direct  Examination 
By  Mr.  Scofiold: 

Q.     Please  state  your  name. 

A.     Alfred  M.  Houfrliton. 

Q.  Are  you  tlu^  same  Alfred  ^I.  Houghton  who 
^ave  a  deposition  in  this  case  in  January  of  this 
year?  A.     Yes — in  1950  it  was. 

Q.  What  was  the  date  of  that  deposition,  do  you 
have   it   Ixd'ore  you  there? 

A.     damiary  9,  1950. 

Q.     Are  you  the  ])atent  attorney  for  (iulf  Oil  I 

A.  Yes;  1  am  ])atent  counsel  for  Gulf  Oil  Cor- 
poration. 

(^.  What  do  youi-  duties  include,  Mr.  Ilouirhton, 
insofar  as  (lull*  Oil   is  eon(»e]*ned  .^ 

A.  1  represent  and  advise  (Julf  in  all  mattei'S 
ha\inu  to  do  with  patents,  and  also  1  ad\  ise  tlu^m 
in  eonneetiiMi  with  other  matters,  such  as  contracts 
and  the  like,  acting  as  counsel  foi-  them  in  very 
many  diffeT'ent  matters. 

i}.  Do  you  handle  any  of  the  (iulf  Oil  Com- 
pany's [41l59-!2]  foreiirn  patent  applications? 

A.      I    do. 

(^).  !)(•  \i\\\  liaiidle  all  the  foreiLTU  aj)|)lications 
iih-cj    Inr  Cnir  Oil  i 

A.      I    >n|ier\is('  the  lilinLT  'd'  all   of  fluMu. 

(J.  I  )o  you  counsel  with  the  e\e<'utives  of  Gulf 
Oil   with   reuar<|   to   fiu-eiun   patent    mattei'sf 
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A.     Yes;  I  discuss  them  with  them. 

Q.  Where  are  the  headquarters  of  the  Gulf  Oil 
Company  ? 

A.  It  is  a  corporation  of  the  Commonwealth  of 
Pennsylvania,  with  its  office  in  the  Gulf  Building, 
Pittsburgh,  Pennsylvania,  about  Seventh  Avenue 
and  Grant  Street. 

Q.  Does  the  Gulf  Oil  Company  operate  in 
Canada? 

A.    I  do  not  think  so,  as  Gulf  Oil  Corporation. 

Q.  Do  you  know  under  what  company  name  they 
operate  in  the  Dominion  of  Canada? 

A.  No ;  I  am  not  sure  of  that.  I  know  they  have 
some  subsidiaries,  and  I  think  those  subsidiaries  are 
corporations  of  the  United  States  which,  perhaps, 
are  registered  to  do  business  in  Canada. 

Q.  Do  you  know  whether  the  Gulf  has  produc- 
tion in  Canada?  [4139-3] 

A.  Not  to  my  own  knowledge,  but  I  have 
heard  so. 

'Q.     Do  you  know  of  a  Mr.  Bohart? 

A.     I  know  of  Mr.  Bohart,  yes. 

Q.     Do  you  know  where  he  is  located? 

A.  My  impression  is  that  he  is  either  in  Tulsa, 
Oklahoma,  or  at  Houston,  Texas ;  I  am  not  sure  at 
this  moment  which.  I  have  very  little  contact  with 
him. 

Q.  To  your  knowledge,  do  you  know  whether 
or  not  he  has  anything  to  do  with  the  Gulf  Oil 
Canadian  operations? 
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A.  I  would  p^ather,  yes,  from  information  which 
has  come  to  me  from  time  to  time. 

Q.  I  put  ])eforo  you,  Mr.  TToui^liton,  a  United 
States  j)atent,  No.  2374317,  which  is  in  evidence  in 
this  case  as  Plaintiff's  Exhibit  o^.  You  know  of  that 
patent,  do  you  not?  A.     Yes. 

Q.     Ilnw  lone:  liavc  you  known  of  the  i)atent? 

A.  I'oi  (juite  a  long  time,  I  imagine,  shortly  after 
its  issuance. 

(<).  You  liavc  had  occasion,  tlien,  to  familiarize 
yourself  with  the  disck^sure  of  the  patent? 

A.    Yes. 

Q.  Ho  yon  liave  any  knowlcdui'  of  a  contract  be- 
tween tlie  plaintiff,  Jesse  K.  Hall,  and  Kenneth 
A.  [4139-4]  AYriiz'ht,  wliich  involvi^  that  particular 
])atent  ? 

Mr.  Lyon:  That  is  objected  to  as  callinir  for  a 
lep^al  couclusioii  of  the  witness. 

The  \Vitn(»ss:  I  k?i<>w  of  a  writ  in*:  which  |)ur- 
ports  to  hr  a  conti'act  between  those  mentioned 
wliich,    I    think,  <\ysv>  in\-ol\-e  this  pati'iit. 

(j).  (  \\\  Mr.  Scutirld):  Do  you  have  a  copy  of 
that   conti-act    in  youi*  olVirc  .'  A.     Yes. 

Q.      I  low  loim'  have  you  had  that  copy? 

A.  l*'or  ijUite  a  lonir  while.  1  would  have  to  look 
at  my  records  to  see  when  i  tii^st  became  possessed 
<d  a  ( (»py  of  it^— fiiNt  came  into  possession  of  a  copy 

of    It. 

(j).      l)id    \on   ha\-e  the  contract  befort*  yoii  gave 
\our   deposition    in    danuary,    ID^O? 
A.     Oh,  ves. 
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Q.  That  particular  contract  is  in  evidence  in  this 
case  as  Plaintiff's  Exhibit  34,  and  is  dated  Septem- 
ber 15,  1944?  A.     Plaintiff's  Exhibit  what? 

A.     Thirty-four. 

'Q.  How  long  after  the  date  of  the  contract  did 
you  have  knowledge  of  it,  can  you  say?  [4139-5] 

A.     What  was  the  date? 

Q.     September  15,  1944. 

Mr.  Lyon:  I  do  not  believe  that  this  witness  is 
qualified  to  answer  as  to  what  instruments  are  or 
are  not  in  evidence  in  this  case,  and  if  this  is  an 
attempt  to  get  this  witness  to  affirm  what  is  or  is 
not  in  evidence,  I  think  it  is  entirely  improper. 

Mr.  Scofield:  Well,  there  is  no  such  attempt,  of 
course.  The  question  does  not  so  indicate. 

The  Witness:  Around  about  April  of  1947,  in 
connection  with  an  investigation  I  was  making  of 
patent  rights  of  Kenneth  A.  Wright  or  the  B  &  W 
Company,  I  had  an  assignment  search  made  in 
the  United  States  Patent  Office,  and  there  was 
located  this  contract  which  was  there  recorded,  and 
I  sent  a  stenographer  over  to  the  United  States 
Patent  Office  and  made  a  copy  in  order  that  I  may 
have  it  in  event  that  I  should  have  to  consider  it  in 
connection  with  the  investigation. 

Q.  (By  Mr.  Scofield):  Did  you  also  at  that 
time  have  a  copy  of  the  Wright  patent,  2374317, 
which  you  have  before  you? 

A.  I  think  so,  yes.  That  was  one  of  the  patents 
I  was  investigating. 

Q.     I  put  before  you  a   Canadian  patent.   No. 
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way  as  the  patent  marked  for  identification  Exhibit 
Q2.  It  was  published  in  the  Canadian  Gazette  as  a 
reissue,  and  we  ordered  copies  and  studied  it. 

Q.  Did  you  make  any  investigation  of  this 
Wright  reissue  patent  after  it  came  to  your  atten- 
tion? 

A.  Yes.  In  the  normal  course  of  work,  being 
interested  in  this  situation,  we  compared  it  with 
the  Canadian  patent  463822  to  determine  the  dif- 
ference in  the  claims  over  that  patent.  [4139-9] 

¥r  ^  * 

Q.     I  shall  try  to  fulfill  your  expectations. 

On  the  receipt  of  this  letter  from  Mr.  Wright, 
what  did  you  do  next?  Did  you  make  further  in- 
vestigation of  this  reissue  patent? 

A.  I  do  not  think  so;  I  had  already  considered 
the  patent.  I  note  that  in  my  receipt  date  stamp, 
which  is  April  9,  1951,  on  this  letter,  there  is  in  the 
space  ^^Refd  to,"  there  is  a  notation  ^^JHL,''  so 
that  it  was  referred  to  Mr.  James  H.  Littlehales, 
for  whom  these  initials  stand,  for  his  consideration. 
The  claims  being  the  same  as  those  I  had  [4139-14] 
already  considered,  I  do  not  think  we  did  anything 
further  about  it.  [4139-15] 

¥r  ¥:  ¥r 

Q.  Did  yotf  see  anybody  from  the  firm  of  Lyon 
and  Lyon  during  June,  1951? 

A.  T  think  so.  I  am  not  sure;  I  will  have  to 
check  up  on  that. 

Q.     Do  you  have  a  record  of  that  there? 
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A.  On  June  19,  I  had  a  letter  from  Lyon  and 
Lyon,  [4139-27]  stating: 

^^When  I  was  last  in  Washington  I  stated  that  I 
would  advise  you  with  respect  to  the  Hall  vs.  Wright 
case  set  for  today,  June  19.  The  case  was  called 
today  by  the  Court." 

I  do  not  know  what  else  this  has  to  do  with  him — 
oh,  yes.  He  says: 

^^I  enclose  a  decision  of  the  Commissioner  of 
Patents  in  the  Hall  vs.  Wright  interference  direct- 
ing the  primary  examiner  to  finally  reject  the  pend- 
ing Hall  application.  Serial  No.  55619,  thereby  con- 
cluding that  no  patent  should  be  granted  to  Hall 
upon  his  application." 

Q.  Is  that  a  letter  from  Mr.  Leonard  Lyon  to 
you? 

Mr.  Lyon:  No;  it  is  a  letter  from  Mr.  Lewis 
Lyon. 

The  Witness:     No;  it  is  not. 

Q.  (By  Mr.  Scofield)  :  That  is  a  letter  from 
Mr.  Lewis  Lyon  to  you,  Mr.  Houghton  ? 

A.    Yes. 

Q.  Now,  had  you  seen  Mr.  Lewis  Lyon  or  Mr. 
Leonard  Lyon  during  the  month  of  June,  [4139-28] 
1951? 

*     ^     * 

Q.  What  was  the  other  matter  that  was  under 
consideration,  Mr.  Houghton? 

A.  It  was  a  matter  between  Mr.  Lyon  and  my- 
self, as  to  offering  when  he  sold  us  scratchers,  if 
we  purchased  them,  to  let  the  purchase  price  in- 
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elude  a  royalty,  which  would  give  us  a  license  im- 
munity under  all  patents  which  might  cover  the 
use  of  it. 

Mr.  Scofield:  I  think  the  letter  is  pertinent,  and 
I  should  like  to  have  it  marked,  if  you  will,  please. 
That  is  Exhibit  83. 

The  Witness:  I  objected  to  the  procedure  be- 
cause there  might  be  an  implied  admission  of  valid- 
ity of  the  patent  that  we  might  take  a  royalty 
under.  I  later  secured  from  Mr.  Lyon  a  statement 
that  that  would  not  be  so,  and  he  would  not  hold 
us  to  that,  and  I  think  I  approved  the  [4139-42] 
purchase  of  the  scratchers  under  those  conditions. 
It  was  all  an  entirely  different  matter  from  any 
Canadian  patents  or  anything  of  that  [4139-43] 
sort. 

*       -x-       -x- 

Q.  Was  the  Venezuelan  litigation  discussed  at 
all  in  this  conference  had  in  Pittsburgh  on  August 
20,  1951? 

A.  No;  only  in  a  most  general  way  in  the  sense 
that  the  parties  were  litigating  in  the  United  States, 
and  we  thought  there  was  some  litigation  going  on 
in  Canada.  I  think  you  had  advised  me  that  you 
were  going  to  file  some  petition,  or  had  filed  some 
petition,  to  cancel  the  Canadian  Wright  patent,  and 
in  a  general  way  [4139-44]  it  was  merely  said  that 
was  the  trouble  here;  all  this  litigation  between  the 
parties,  the  controversy,  is  of  their  own  making, 
and  that  we  cannot  keep  on  being  involved  m  this 
all  the  time,  so  let  us  make  some  decision  as  to 
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what  we  should  do,  and  it  was  decided  that  since 
Gulf  always  respected  the  patents  of  others,  that 
having  been  our  policy  for  years,  we  would  take 
this  situation  as  it  existed  from  the  patent  stand- 
point, and  since  Wright  had  a  patent  in  Canada  cov- 
ering the  operations  we  would  conduct  until  we  had 
reason  to  know  that  that  patent  did  not  cover  those 
operations  or  was  invalid,  we  would  respect  it ;  and 
therefore  we  thought  w^e  should  advise  what  we 
called  the  field  to  buy  only  B  &  W  scratchers  in 
Canada,  and  thus  respect  that  patent,  until  condi- 
tions changed  or  we  wished  to  advise  otherwise. 

As  regards  the  United  States,  we  decided  there 
was  a  controversy  going  on.  The  parties  seemed  to 
think  that  I,  as  patent  counsel,  should  interpret  the 
old  contract  between  Wright  and  Hall,  make  a  deci- 
sion as  to  what  will  ultimately  happen  in  this  litiga- 
tion; and  I  have  taken  the  stand  constantly  that 
since  there  is  this  litigation  the  court  should  decide 
such  matters,  and  the  very  fact  that  there  is  a 
litigation  shows  that  there  is  doubt,  at  least  as  to 
the  patent  situation  [4139-45]  in  the  United 
States.  [4139-46] 

4f  -X-  * 

Q.  Was  there  ever  any  discussion  of  any  kind 
had  at  any  time  between  you  or  Mr.  Littlehales, 
Mr.  Wright,  Kenneth  A.  Wright,  or  myself,  or  any 
other  representative  of  Lyon  &  Lyon  with  respect 
to  the  Canadian  reissue  patent  No.  463822? 

Mr.  Scofield :     That  is  the  parent. 

Mr.  Lyon :    That  is  the  reissue. 
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Mr.  Scofield:     That  is  the  parent. 

Q.  (By  Mr.  Lyon)  :  No;  change  that  number  to 
472221. 

A.  I  don't  recall  now.  If  you  know  of  it  and 
could  refresh  my  recollection  I  would  be  very 
pleased. 

Q.     Is  it  not  a  fact 

Mr.  Scofield:  Let  him  finish  the  [4139-82]  an- 
swer. 

The  Witness:  I  don't  think  there  was  any  de- 
tailed discussion  of  the  reissxie  patent  between  us; 
I  don't  recall  it. 

Q.  (By  Mr.  Lyon) :  Is  it  not  a  fact,  Mr.  Hough- 
ton, that  on  July  23,  1951,  at  the  time  that  Mr. 
Wright  and  I  were  in  your  office,  that  a  conversa- 
tion took  place  substantially  as  follows,  where  you 
asked  me,  ^^How^  did  you  obtain  so  much  better 
claims  in  Canada  than  you  did  in  the  United 
States,"  and  that  I  replied,  ^^We  had  nothing  to 
do  with  obtaining  the  claims  in  the  United  States 
and  were  not  bound  to  repeat  the  same  mistakes 
that  were  made  here  in  Canada"? 

A.  I  remember  something  about  that,  Mr.  Lyon, 
but  as  to  the  date  of  that  talk,  I  don't  know;  I  do 
remember  that 

Q.  Do  you  remember  any  other  discussion  had 
with  respect  to  the  Canadian  patent,  the  Canadian 
reissue  patent,  with  myself  or  Mr.  Wright  or  any- 
thing else  that  was  said? 

Mr.  Scofield:  Of  course,  I  object  to  counsel's 
statement  as  to  what  occurred  as  merely  being  self- 
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glorification,  as  to  the  results  in  Canada,  but  other- 
wise I  will  let  it  go  without  too  much  comment. 

The  Witness:  Mr.  Lyon,  I  don't  recall  those 
matters  in  detail. 

Q.     (By  Mr.  Lyon) :     Well,  you  do  not  recall 

A.  I  can  refresh  my  recollection  sometimes  by 
little  [4139-83]  things  that  are  said,  little  sugges- 
tions, but  I  am  sure  if  it  had  been  any  definite 
statements  that  I  thought  were  germane  to  this 
involved  situation  I  would  have  made  a  memoran- 
dum of  it  at  the  time,  and  I  don't  have  any  such 
memorandum  of  that  kind  of  the  talk. 

Q.     Well,  you  remember  no  other  conversation? 

A.  I  don't  remember  it;  no,  sir;  I  am  sorry.  If 
there  was  one,  I  don't  remember  it. 

Q.     All  right.  I  do  not  know  of  any  other. 

A.     Well,  I  am  gad  to  be  affirmed  by  such  able 

counsel.  [4139-84] 

*     *     * 

Q.  On  July  23rd  you  also  informed  me,  after  I 
had  assured  you  that  the  Gulf  Company's  purchas- 
ing of  B  &  W  scratchers  on  the  invoice  in  question 
would  not  be  construed  as  an  admission  by  you  or 
the  Gulf  Company  of  the  validity  of  the  Wright 
patents,  that  you  would  accept  that  method  of  in- 
voicing ? 

A.  I  hardly  ever  make  that  kind  of  a  definite 
statement  until  I  have  had  a  chance  to  consider  it. 
I  think  probably  what  I  said  was  that  I  would  be 
inclined  to  advise  that  it  be  accepted.  [4139-85] 
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Q.  Mr.  Houghton,  you  have  requested  of  me 
from  time  to  time,  and  also  of  Mr.  Wright  and  Mr. 
Coy  of  our  office,  that  we  at  all  times  keep  you  fully 
advised  as  to  anything  that  might  occur  in  this,  we 
will  call  it,  scratcher  situation  which  might  be  of 
interest  to  you,  have  you  not  ? 

A.  In  the  early  stages  I  think  that  was  the  un- 
derstanding. [4139-86]  Whether  or  not  I  requested 
it  definitely,  and  I  did  the  same  thing  with  Mr. 
Scofield — but  lately  I  have  told  both  of  you  or  one 
of  you  that  I  don't  request  that  information  any 
more. 

Q.     You  do  not  want  any  more  information? 

A.  I  do  want  it,  but  I  don't  request  it.  If  you 
gentlemen  wish  to  send  it  to  me  of  your  own  ac- 
cord, I  will  appreciate  it,  but  I  don't  request  it 
because  I  don't  want  any  inference  to  be  drawn 
here  that  I  am  taking  sides  in  this  [4139-87]  con- 
troversy. 

*     *     * 

The  Court:  What  does  the  plaintiff  claim  is  the 
closest  prior  to  this  claimed  invention  of  Wright? 

Mr.  Scofield :  The  method  or  the  apparatus,  your 
Honor? 

The  Court:     Both,  or  each. 

Mr.  Scofield :  It  is  according  to  what  method  you 
are  referring  fo.  If  it  is  the  method  that  they  have 
represented  to  the  trade  that  the  patent  covers 

The  Court:  I  am  referring  to  tlio  method  de- 
scribed in  the  patent. 

Mr.  Scofield:    As  far  as  the  method  described  in 
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the  [4158]  patent  is  concerned,  your  Honor,  I  do 
not  believe  there  is  any  very  good  art. 

The  Court:     How  about  the  device? 

Mr.  Scofield:     The  device,  your  Honor,  I  think 

is  pretty  well  anticipated  by  the  Shaw  patent  in 

connection  with  the  patent  to   Black  and   [4159] 

Stroebel. 

*     *     * 

The  Court:  You  claim  that  the  Black  and 
Stroebel — first  the  Shaw  patent  and  then  the  Black 
and  Stroebel  patent,  is  that  correct? 

Mr.  Scofield:     Yes.  [4160] 

*         *         4f 

Mr.  L.  E.  Lyon:  My  motion  is  under  Rule  13(e) 
and  13(d),  and  it  is  a  motion  to  file  a  supplemental 
counterclaim  for  declaratory  judgment  growing  out 
of  the  fact  that  there  has  issued  on  Exhibit  69  here 
in  evidence,  the  patent  to  Jesse  E.  Hall  on  March 
9,  1954,  which  is  United  States  [4165]  Letters 
Patent  No.  2,671,515,  which  is  germane  to  these 
issues  and,  in  fact,  is  one  of  the  matters  within  this 
issue,  and  is  a  matter  growing  out  of  the  same 
transactions,  in  fact,  in  my  opinion  it  would  be  a 
compulsory  counterclaim  had  the  matter  been  ma- 
tured at  the  time  of  the  filing  of  the  pleadings  in 
this  matter,  and  certainly  all  of  the  evidence  with 
respect  to  that  patent,  a  great  deal  of  that  evidence 
is  already  in  evidence  here,  and  the  three  claims 
which  the  patent  issued  have  already  been  testified 
to  on  the  stand  by  Mr.  Doble  and  a  comparison 
made  of  those  claims  with  the  prior  art. 

It  is  my  request  that  the  supplemental  pleading 


3284  Jesse  E.  Hall,  etc,  vs, 

be  filed  as  soon  as  I  can  prepare  it.  It  will  be  pre- 
pared today,  if  possible.  I  learned  of  the  issue  of 
this  patent  at  9:30  this  morning. 

And  if  there  is  any  answer  required  or  permitted 
under  Rule  13(d),  I  would  request  that  this  matter 
proceed  to  immediate  trial,  if  any  further  trial  is 
required,  either  tomorrow  or  at  the  court's  first 
opportunity  which,  if  not  during  this  week,  might 
be  during  the  first  or  second  week  of  April.  [4166] 

Mr.  Scofield:  Of  course,  your  Honor,  we  know 
of  the  issuance  of  the  Hall  patent,  and  this  Hall 
patent,  as  you  probably  know,  w^as  issued  on  the 
three  claims  that  were  allowed,  the  23,  24  and  31, 
which  were  mentioned  yesterday  in  my  argument; 
that  is,  these  claims  were  in  the  Exhibit  69  appli- 
cation which  is  the  55,619. 

We  have  chosen  to  prosecute  this  particular 
patent  in  another  jurisdiction  not  because  we  would 
not  like  to  try  it  here  but  because  it  is  more  con- 
venient for  us  to  try  it  elsewhere. 

Mr.  L.  E.  Lyon:  That  is  just,  your  Honor,  what 
I  object  to,  a  multiplicity  of  suits  to  determine  a 
matter  which  can  be  equally  determined  in  this 
court,  with  the  evidence  mostly  before  this  court  at 
the  present  time;  and  also  the  fact  that  there  will 
be  undue  publicity  given  to  this  matter  which  is 
already  before  the  court  at  the  present  time. 

The  Court:  *If  we  include  this  one,  is  there  any 
chance  of  over  getting  a  decision  in  tliis  case,  or 
will  some  other  hydra-headed  issue  be  raised? 

Mr.  L.  E.  Lyon:  There  is  no  other  issue  that  I 
know  of  this  character  that  could  arise. 
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Mr.  Scofield :  We  have  already  chosen  our  juris- 
diction, your  Honor,  and  the  suit  has  been  filed. 

The  Court:     Where  is  the  suit?  [4167] 

Mr.  Scofield:  It  is  pending  in  the  State  of 
Kansas  against  J.  L.  Robinson.  It  was  filed  yester- 
day or  Monday. 

Mr.  L.  E.  Lyon:  You  see,  your  Honor,  that  is 
filed  against  a  customer  or  distributor  rather  than 
being  filed  direct.  And  we  would  also  ask  this  court, 
under  the  authority  of  a  similar  proposition,  that 
the  trial  of  that  case  be  enjoined  pending  the  out- 
come of  this  case  where  the  same  issues  are  now 
before  the  court. 

The  Court:  Your  motion  is  to  file  a  supple- 
mental complaint,  a  supplemental  counterclaim? 

Mr.  L.  E.  Lyon:  Yes,  your  Honor,  for  declara- 
tory judgment  wdth  respect  to  this  patent. 

The  Court :  A  supplemental  answer  setting  forth 
a  counterclaim  for  declaratory  judgment  declaring 
what? 

Mr.  L.  E.  Lyon:  With  respect  to  this  patent,  to 
have  the  patent  declared  invalid  and  not  infringed. 

Mr.  Scofield:  Those  issues,  of  course,  your 
Honor,  are  not  before  this  court. 

Mr.  L.  E.  Lyon:  The  issue  of  these  claims  is 
certainly  before  this  court  and  they  have  been  testi- 
fied to  extensively ;  in  fact,  you  argued  them  yester- 
day yourself. 

Mr.  Scofield :  No,  I  did  not.  I  did  not  argue  them 
yesterday. 

Mr.  L.  E.  Lyon:     Further,  there  has  been  notice 
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given  to  the  trade  that  our  customers  will  be  sued 
under  this  [4168]  patent  as  soon  as  it  issues. 

The  Court:  I  do  not  suppose  there  is  any  ques- 
tion that  there  is  a  controversy  between  you  as  to 
the  validity  of  those  claims,  is  there? 

Mr.  Scofield :     I  think  that  is  true. 

The  Court:     Is  there  any  question  about  it? 

Mr.  Scofield :     No  question  about  that. 

The  Court:  I  will  permit  the  counterclaim  to  be 
filed. 

You  gentlemen  brought  all  of  this  here.  You 
were  welcome  to  take  it  anywhere  else.  You  brought 
it  all  here,  and  I  am  going  to  button  it  up  and  de- 
cide it  as  soon  as  it  is  possible  to  do  it. 

Mr.  L.  E.  Lyon :     Thank  you,  sir. 

The  Court:     You  may  file  a  counterclaim. 

Mr.  L.  E.  Lyon:  I  would  ask  the  court  to  set 
this  additional  matter,  if  any  further  evidence  is 
required,  for  the  first  week  in  April. 

The  Court :    Will  there  be  any  further  evidence  ? 

Mr.  Scofield :  What  is  the  effect,  your  Honor,  of 
the  suit  that  is  already  filed  in  Kansas? 

The  Court:  It  is  still  pending.  It  is  not  between 
these  parties. 

Mr.  Scofield:  These  parties  will  intervene;  there 
is  no  question  about  that. 

The  Court:     They  are  not  named.  [4169] 

Mr.  Scofield:     No.  J.  L.  Robinson  is  named. 

The  Court:    It  is  a  suit  against  someone  else. 

Mr.  L.  E.  Lyon:  In  this  case — well,  I  will  pre- 
sent the  motion  later  when  I  learn  what  the  case  is. 
If  there  is  any  publicity  given  to  it,  I  will  consider 
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it  a  violation  of  the  injunction  of  this  court,  matters 
arising  out  of  this  controversy,  being  a  distributor, 
which  injunction  now  stands. 

The  Court:  I  would  not  wish  this  controversy 
off  on  the  District  Court  of  the  District  of  Kansas 
at  this  stage.  In  1947,  yes,  or  '8. 

Mr.  L.  E.  Lyon:     Any  place  else. 

Your  Honor,  what  will  your  Honor's  ruling  be 
with  respect  to  the  presentation  of  additional  evi- 
dence ? 

The  Court:  Is  there  any  more  evidence  to  be 
presented  ? 

Mr.  L.  E.  Lyon:  We  will  present  evidence  prob- 
ably in  the  way  of  a  distinction  between  the  claims, 
with  certain  correspondence  or  certain  presentations 
with  respect  to  the  claims  and  allegations  concern- 
ing their  limitations.  That  will  be  very  short.  It 
could  be  taken  care  of  in  an  hour. 

The  Court:  What  kind  of  evidence?  Do  you 
mean  an  expert? 

Mr.  L.  E.  Lyon:     Yes,  your  Honor. 

The  Court:  Isn't  that  just  a  matter  of  argu- 
ment ? 

Mr.  L.  E.  Lyon :  It  may  be  just  a  matter  of  argu- 
ment. [4170]  I  don't  know  whether  the  plaintiff 
would  desire  to  offer  any  evidence  or  not. 

Mr.  Scofield :  That  I  will  have  to  give  some  con- 
sideration to,  your  Honor. 

Mr.  L.  E.  Lyon :  The  question  of  filing  a  response 
to  such  supplemental  proceeding  is  governed  by 
Rule  15(d),  and  also  the  question  of  the  presenta- 
tion of  further  evidence;  and  that  is  why  I  was 
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asking  yonr  Honor  at  this  time  to  determine  those 
matters. 

Mr.  Scofield:  Well,  your  Honor,  I  can't  take 
this  up  in  April.  It  will  have  to  be  delayed  until 
after  April. 

Mr.  L.  E.  Lyon:     Take  it  up  this  week. 

The  Court :  I  cannot  envision  any  additional  evi- 
dence that  would  be  offered  by  either  side. 

Mr.  L.  E.  Lyon:     Well,  I  can't,  either. 

The  Court :  I  cannot  think  of  any.  If  you  gentle- 
men have  that  much  ingenuity,  you  may  think  of 
another  witness  to  call  upon  the  subject. 

Mr.  L.  E.  Lyon:  I  have  no  other  evidence,  other 
than  that  which  I  have  indicated  and  which  is  as 
your  Honor  has  indicated,  probably  better  a  matter 
of  argument,  that  I  would  offer  on  the  matter. 

As  far  as  the  plaintiff  is  concerned,  of  course,  I 
can't  tell  what  their  ideas  are. 

The  Court:  When  will  you  have  your  supple- 
ment? [4171] 

Mr.  L.  E.  Lyon:  I  will  go  back  to  the  office  and 
dictate  it  right  now  if  this  matter  is  adjourned  for 
that  purpose,  or  I  can  proceed  and  dictate  it  this 
evening. 

It  might  be  better,  before  this  matter  is  con- 
cluded, to  have  the  entire  pleadings  settled  and  the 
argument,  before  any  further  argument,  so  that  the 
matter  of  any  additional  evidence  can  be  determined 
and  the  matter  concluded  in  one  orderly  fashion  if 
possible. 

I  was  suggesting  the  first  two  weeks  in  April, 
your  Honor,  because  I  have  a  case  in  San  Francisco 
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« 

starting  the  19th  and  I  have  a  very  bad  confusion 

in  that  week  already.  I  am  also  required  to  be  in 
the  Supreme  Court  in  Mexico  on  the  19th  of  April. 
I  don't  know  how  I  am  going  to  get  to  both  places 
now. 

The  Court:  Mr.  Scofield  says  that  he  cannot  take 
it  up  next  April.  Let  us  submit  it  now,  gentlemen. 
We  will  hold  a  session  tonight,  if  necessary;  take 
a  recess  now. 

Can  you  settle  these  pleadings  by  2:00  o'clock 
this  afternoon? 

Mr.  L.  E.  Lyon:     I  think  I  can,  your  Honor. 

The  Court:  Can  you  serve  Mr.  Scofield  by  12:00 
o'clock? 

Mr.  L.  E.  Lyon:  I  can  serve  Mr.  Scofield  by 
12:00  o'clock. 

The  Court:  You  could  have  an  answer  by  2:00 
o'clock,  couldn't  you,  Mr.  Scofield?  [4172] 

Mr.  Scofield:  I  don't  know  what  it  will  be,  your 
Honor. 

The  Court:  Let  us  make  an  effort,  gentlemen. 
This  litigation  is  going  to  join  the  Jamdyce  case 
if  we  do  not. 

Mr.  Scofield:  Your  Honor,  I  would  think  it 
would  be  more  orderly  here  to  have  us  complete 
this  argument  on  the  issues  we  have  now  before  us, 
and  then  let  him  prepare  his  pleading  and  let  the 
answer  come  along  and  immediately  proceed  to  the 
matter.  That  is,  to  interrupt  this  now,  it  seems  to 
me,  is 

The  Court:  Any  issues  as  to  those  claims  are 
here  now. 
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Mr.  Scofield:     No;  it  is  a  separate  proceeding. 

Mr.  L.  E.  Lyon:     No;  it  is  not. 

Mr.  Scofield:  It  is  a  separate  patent.  It  is  a 
separate 

The  Court:  The  application  has  been  here  liti- 
gated, in  effect. 

Mr.  L.  E.  Lyon:     That  is  right. 

The  Court:  The  only  difference  is  that  now  it 
is  in  the  form  of  Letters  Patent. 

Mr.  Scofield:  This  case,  your  Honor,  has  been 
whittled  down 

The  Court:    There  is  no  difference  in  substance. 

Mr.  Scofield:    has  been  whittled  down  to  the 

unfair  competition  that  we  are  charging  against 
them  and  that  they  are  charging  against  us,  and 
infringement  of  the  Wright  [4173]  patent,  up  to 
now. 

The  Court:  I  want  to  adjudicate  the  Hall  pat- 
ents, too.  I  have  heard  enough  about  them.  And  I 
am  not  going  to  wish  it  off  on  any  other  judge  if  I 
can  help  it. 

I  will  expect  you  to  be  at  issue  at  2:00  o'clock, 
gentlemen,  if  it  is  humanly  possible  for  you  to  do 
so.  You  can  do  it  soon,  Mr.  Scofield?  [4174] 

*     -jf     * 

Mr.  L.  E.  Lyon :  At  this  time  I  will  file  with  the 
clerk  the  supplemental  answer  and  counterclaim 
which  have  been  prepared  and  served  as  directed 
this  morning,  and  ask  that  the  same  be  filed. 

The  Court:  Any  objection  to  the  form  of  it,  Mr. 
Scofield? 
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Mr.  Scofield:     No  objection,  your  Honor. 

We  have  prepared  a  reply  and  it  is  now  being 
typed  and  will  be  over  just  as  soon  as  it  is  finished. 

In  that  regard,  however,  I  notice  that  they  have 
in  their  counterclaim  for  declaratory  judgment  of 
the  Hall  patent,  that  they  deny  infringement.  Now 
it  seems  to  me  that  we  had  better  have  here  an 
understanding  as  to  that  matter  because  otherwise 
we  will  have  to  file  a  positive  pleading,  that  is,  an 
amended  complaint  of  our  own,  an  amendment  to 
our  second  amended  complaint. 

The  Court:  Well,  you  are  alleging  in  your  an- 
swer that  they  are  infringing,  I  take  it? 

Mr.  Scofield:  No,  we  are  just  denying,  that  is, 
we  are  denying  the  allegations  and  we  would  have 
no  positive  pleading,  but  we  will  want  a  positive 
pleading  unless  they  will  stipulate  to  that  effect. 
And  we  want  also  a  stipulation,  [4175]  certainly, 
that  if  the  patent  to  Hall  is  adjudicated  valid  and 
infringed  that  your  judgment  will  be  enforceable 
without  a  separate  pleading. 

Mr.  L.  E.  Lyon:  We  certainly  are  making  no 
stipulations.  We  set  forth  the  fact  that  there  is  no 
infringement  on  very  good  ground  of  the  three 
claims  of  that  patent  with  the  interpretation  of  the 
claims  that  have  been  set  forth  by  Mr.  Scofield. 

The  Court :  Apparently  the  supplemental  answer 
and  counterclaim  just  filed  alleges  that  the  defend- 
ants have  not  infringed  said  letters  patent  or  any 
claim  thereof. 

Mr.  Scofield:    That  is  right. 
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The  Court :  I  take  it  that  that  refers  to  the  Hall 
letters  patent  No.  2,671,515  issued  March  9,  1954. 

Mr.  Scofield :     That  is  correct. 

Mr.  L.  E.  Lyon :     That  is  correct. 

The  Court:     Do  you  deny  that? 

Mr.  Scofield :  Certainly.  And  we  are  going  to  file 
with  your  permission  a  pleading  to  the  effect  that 
they  do  infringe. 

The  Court:  Why  would  you  need  to  do  that"?  I 
do  not  quite  follow  that.  The  prayer  seeks  a  judg- 
ment, a  declaratory  judgment  that  the  defendants 
have  not  infringed  any  of  the  patent  or  any  claim 
thereof. 

Mr.  Scofield:  But  we  have  no  assurance,  your 
Honor,  [4176]  that  they  might  not  dismiss  this  as 
they  had  dismissed  some  of  these  pleadings  in  the 
past.  Then  here  w^e  are  without  a  positive  pleading 
in  this  case  as  to  infringement  of  the  Hall  patent 
and  it  won't  be  disposed  of  in  this  case. 

You  have  indicated  that  you  are  anxious  here  to 
have  this  Hall  patent  adjudicated.  I  am  anxious, 
too,  and  I  am  desirous  of  having  the  whole  thing 
disposed  of  here,  but  I  don't  want  any  delay  oc- 
casioned by  some  quirk  or  technicality  on  plead- 
ings. 

The  Court :  You  wdsh  to  file  a  supplemental  com- 
plaint ? 

Mr.  Scofield:    I  would  like  to  file  an  amendment. 

The  Court:     Charging  infringement? 

Mr.  Scofield:     Yes,  sir. 

The  Court:  An  amended  and  supplemental  com- 
plaint charging  infringement? 
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Mr.  Scofield:     That  is  right. 

The  Court :    It  will  be  only  supplemental. 

Mr.  Scofield:  That  is  all,  just  supplemental  or 
an  amended  complaint  to  our  second  amended  com- 
plaint. 

The  Court:     Any  objection? 

Mr.  L.  E.  Lyon:  No  objection,  your  Honor,  if  it 
may  be  deemed  that  this  is  an  answer  to  that.  I 
don't  see  any  reason  for  stringing  out  this  pleading. 

The  Court :  Would  it  be  stipulated  that  the  sup- 
plemental answer  and  counterclaim  just  filed  is  an 
answer  to  your  proposed  [4177]  supplemental  com- 
plaint charging  infringement  of  this  new  patent? 

Mr.  Scofield:     That  I  hope  will  be  stipulated  to. 

The  Court:  In  other  words,  that  would,  I  take 
it,  be  normally  the  course  of  events'? 

Mr.  Scofield:     That  is  right. 

The  Court:  That  is,  that  the  plaintiff  Hall  would 
charge  infringement  of  this  new  patent? 

Mr.  Scofield:     That  is  correct. 

The  Court:  And  the  defendant  might  file  his 
answer  denying  it  and  counterclaim  it? 

Mr.  Scofield:  That  is  right,  or  he  can  stipulate 
that  this  will  be  an  answer  if  he  chooses,  and  that 
stipulation  I  would  accept. 

The  Court :  Very  well.  Can  you  serve  and  file  by 
tomorrow  morning  a  supplemental  complaint  charg- 
ing infringement  by  the  defendants  of  this  new 
patent,  and  then  it  is  stipulated,  I  understand,  that 
the  supplemental  answer  and  counterclaim  this  day 
filed  may  stand  as  the  answer  to  that  supplemental 
complaint  charging  infringement. 
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Mr.  Scofield:  That,  your  Honor,  is  being  pre- 
pared at  the  present  time,  that  complaint. 

Mr.  L.  E.  Lyon:  So  stipulated,  unless  there  is 
something  alleged  in  that  complaint  that  we  do  not 
foresee  at  the  present  time.  [4178] 

The  Court:  Yes.  It  is  only  permissive  that  you 
may  permit  this  answer  to  stand. 

Mr.  L.  E.  Lyon:     Yes. 

The  Court:  Very  well,  gentlemen.  I  appreciate 
the  difficulty  anticipating  all  of  these  things  on  such 
short  notice. 

Mr.  L.  E.  Lyon :  At  this  time  I  would  like  to  be 
notified  as  to  any  other  suit  that  has  been  filed  pur- 
suant to  the  order  of  this  court  that  the  court  was 
to  be  kept  advised  of  all  litigation  pending  between 
the  parties  and  which  order  was  not  followed  in  the 
filing  of  this  new  action,  and  I  understand  it  was 
filed  in  Kansas,  and  I  would  like  to  be  notified  as 
to  any  other  suit  that  has  been  filed. 

The  Court:  Did  you  have  anything  to  do  with 
the  filing  of  this  Kansas  suit? 

Mr.  Scofield:     Yes,  sir. 

The  Court:  Are  you  familiar  with  the  rules  of 
this  court  that  requires  attorneys  in  every  case  to 
keep  the  court  advised  of  any  litigation  pending  in 
any  other  court? 

Mr.  Scofield:     Yes,  sir.  I  intended  to. 

The  Court :    When  was  the  action  filed  ? 

Mr.  Scofield:  Monday.  I  just  got  the  word  this 
morning  but  it  has  not  been  served  as  yet. 

Mr.  L.  E.  Lyon:  Your  Honor,  I  would  also  like 
to  have  this  court  to  enjoin  the  prosecution  of  these 
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plaintiffs  from  prosecuting  that  action  pending  the 
outcome  of  this  action,  [4179]  as  it  involves  the 
same  issues  and  all  of  the  issues  are  before  this 
court  and  it  makes  for  needless  multiplication  of 
expense.  The  only  reason  for  filing  it  was  to  pro- 
long this  litigation.  It  could  have  been  brought  in 
here  in  the  same  way  that  I  brought  it  in  this  morn- 
ing when  I  learned  of  it,  but  they  didn't  desire  to 
do  that. 

Mr.  Scofield:     That  wasn't  the  purpose. 

The  Court :  Do  not  prolong  this  litigation.  I  sug- 
gest that  since  you  are  a  party  to  that  action 

Mr.  L.  E.  Lyon:  We  are  not  a  party  to  that 
action.  They  sued  one  of  our  customers  and  not 
B  &  W.  I  have  been  in  touch  with  the  clerk  in 
Kansas  City. 

The  Court:  That  is  correct.  I  am  sorry.  I  was 
in  error  in  making  that  statement. 

Has  there  been  service  ?  [4180] 

Mr.  L.  E.  Lyon:  There  has  been  no  service,  ac- 
cording to  the  clerk  in  Kansas  City,  and  I  called 
this  noon.  There  has  been  no  service  made.  There 
has  been  a  direction  that  service  be  made,  however, 
and  the  complaint  and  summons  for  service  has 
been  sent  to  Topeka,  Kansas,  according  to  the  clerk, 
for  service,  the  defendant  in  the  case  residing  in 
Big  Bend. 

Mr.  Scofield:     Great  Bend. 

Mr.  L.  E.  Lyon:     Great  Bend,  Kansas. 

Mr.  Scofield:  The  reason,  your  Honor,  that  you 
had  not  been  notified,  I  was  awaiting  the  news  that 
it  was  served.  It  has  not  been  served  as  yet. 
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Mr.  L.  E.  Lyon:  I  don't  know  any  reason  for 
waiting  for  the  news  it  was  served. 

Mr.  Scofield:  I  didn't  know  w^hether  we  could 
get  the  service. 

Mr.  R.  F.  Lyon:  You  did  not  get  an  answer  to 
the  question  whether  there  were  more  suits? 

Mr.  Scofield :    There  have  been  no  more  suits. 

The  Court:  Of  course,  the  spirit  of  that  rule 
would  require  that  you  ask  permission  of  this  court. 
That  is  one  of  the  difficulties  in  this  case  through- 
out— a  controversy  submitted  to  this  court  and  then 
in  turn  vsubmitted  to  a  number  of  other  courts,  or 
branches  of  the  controversy. 

Mr.  Scofield:  I  did  not  understand  the  rule, 
your  [4181]  Honor — I  may  be  wrong — I  did  not 
understand  the  rule  to  be  that  we  had  to  get  per- 
mission of  the  court;  that  is,  this  is  an  entirely 
different  issue  there  in  Kansas.  This  is  on  another 
patent. 

The  Court :  I  understand.  That  is  one  of  the  vices 
with  a  great  deal  of  this  type  of  litigation,  that  it 
engages  the  attention  of  too  many  courts,  in  my 
view.  It  is  enough  to  engage  the  attention  of  one 
court  in  connection  with  the  matter.  There  may  be 
other  causes  of  action.  You  may  have  a  thousand 
causes  of  action  that  you  could  bring,  but  this  court 
of  equity  does  not  have  to  listen  to  you  if  you  are 
going  to  go  around  over  the  country  engaging  the 
attention  of  other  courts. 

Mr.  Scofield:  We  were  very  anxious  to  expe- 
dite it,  and  what  Mr.  Lyon  says  here  is  entirely  in 
error  as  to  our  purpose  for  filing  the  Kansas  suit. 
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Our  purpose  for  filing  the  Kansas  suit  was  to  ex- 
pedite it  and  not  delay.  That  is  what  we  wanted  to 
do,  is  to  have  our  patent  adjudicated,  and  adjudi- 
cated as  soon  as  possible.  And  as  soon  as  your 
Honor  indicated  that  you  would  take  it  into  this 
case  and  would  do  so  immediately,  why,  I  was  cer- 
tainly very  glad  to  have  you  join  it  here. 

The  Court:  Is  there  any  occasion  for  this  court 
to  enjoin  the  further  prosecution  of  that  action? 

Mr.  Scofield:  I  do  not  see  any  reason  [4182] 
for  it. 

The  Court:  Or  will  you  withhold  any  further 
prosecution  ? 

Mr.  Scofield:  I  won't  prosecute  that  case  if  you 
go  ahead  here  immediately  and  adjudicate  it  here. 

The  Court:  We  are  moving  as  rapidly  as  we 
can. 

Mr.  Scofield:  That  is  what  I  say,  I  will  not 
prosecute  it  there. 

There  is  one  other  thing,  your  Honor 

Mr.  L.  E.  Lyon:  Are  you  going  to  withhold 
service,  or  are  we  going  to  have  to  go  in  front  of 
that  court  and  make  a  motion  ? 

Mr.  Scofield:  I  think  the  service  ought  to  be 
made.  I  don't  see  any  reason  why 

The  Court :  Then  that  starts  the  machinery  going 
and  causes  the  defendants  to  assert  a  defense. 

Mr.  Scofield:  I  don't  see  any  reason  for  it  not 
being  asserted  there ;  that  is,  we  will  withhold  prose- 
cution in  that  case. 

The  Court:  You  will  have  to  employ  a  lawyer, 
I  suppose,  Mr.  Lyon? 
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Mr.  L.  E.  Lyon:  Certainly,  that  is  what  I  am 
telling  you. 

Mr.  Scofield:  I  don't  think  that  is  an  imposi- 
tion. What  we  have  been  doing  in  this  case,  your 
Honor,  we  have  been  subjected  to  much  worse  things 
than  that,  so  far  as  these  defendants  are  [4183] 
concerned. 

Mr.  L.  E.  Lyon:    I  don't  know  what  it  is. 

Mr.  Scofield:     There  is  one  other  matter. 

The  Court:  Perhaps  I  had  better  issue  an  in- 
junction if  we  cannot  do  it  any  other  way. 

Mr.  Scofield :  I  would  like  to  know,  your  Honor, 
if  we  are  going  to  dispose  of  this  matter  at  the 
present  time;  that  is,  there  will  be  no  delay  in  the 
adjudication  of  this  patent? 

The  Court :  It  may  take  me  six  months  to  decide 
it.  I  won't  promise  you 

Mr.  Scofield:  No;  I  did  not  mean  that.  I  mean 
the  actual  trial  of  the  action  on  the  patent. 

The  Court:  I  don't  know  why  there  would  be 
any  delay.  Is  there  any  evidence  to  be  offered  ex- 
cept the  Letters  themselves  ? 

Mr.  Scofield:  Well,  there  is  this  question  of  in- 
fringement. 

The  Court:  Can't  you  gentlemen  stipulate  as  to 
what  devices  are  being  sold? 

Mr.  L.  E.  Lyon :  The  devices  tliat  are  being  sold 
are  before  the  court  at  the  present  time,  your  Honor, 
as  physical  exhibits,  all  of  them. 

The  Court:    Do  you  have  a  copy  of  the  Letters? 

Mr.  Scofield :  A  copy  of  the  Letters  Patent,  you 
mean  ? 
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The  Court:     Yes.  [4184] 

Mr.  Scofield:     Yes,  sir. 

The  Court:  Do  you  wish  to  offer  them  in  evi- 
dence ? 

Will  it  be  stipulated  what  devices  are  being  sold 
now  by  the  defendants  which  are  alleged  to  be  in- 
fringed '? 

Is  there  any  further  evidence  to  be  offered? 

Mr.  Scofield:  Will  you  need  any  more  evidence 
with  respect  to  this  matter  of  infringement?  Do 
you  want  us  to  apply  these  claims  to  this  as  Mr. 
Doble  did  the  claims  of  the  Wright  patents  to  our 
structure  ? 

The  Court:  It  is  a  matter  of  argument,  I  take 
it.  You  may  proceed  as  you  like.  If  you  put  an 
expert  on  the  stand,  I  would  just  treat  him  as 
speaking  as  a  lawyer. 

Mr.  Scofield:  Well,  if  you  will  permit  me  to 
make  the  argument  in  applying  the  claims  to  the 
structure,  I  will  dispense  with  that  evidence.  But 
in  view  of  the  fact,  your  Honor,  that  they  have 
denied  infringement  here,  I  must  certainly  make 
that  proof  that  they  do  infringe.  And  if  you  will 
permit  me  to  argue  it  and  show  you  the  structure 
and  apply  the  claims  to  the  structure,  why,  that 
will  be  sufficient. 

The  Court:  What  devices  that  are  in  evidence 
here,  or  what  devices  that  the  defendant  is  selling, 
are  alleged  to  infringe  the  new  Hall  patent  ? 

Mr.  Scofield:     The  Multiflex  and  the  Nu-Coil. 

The  Court:     What  exhibits?  [4185] 
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Mr.  L.  E.  Lyon:  Your  Honor,  I  am  engaged  at 
the  present  time  in  getting  out  the  exhibits  which 
are  exemplars  of  what  we  are  manufacturing  and 
selling  at  the  present  time,  so  I  can  make  a  state- 
ment in  that  regard  to  the  court. 

The  Court:  I  anticipated  you  were.  I  merely 
asked  Mr.  Scofield  what  the  plaintiff  contended. 

Mr.  Scofield:  I  am  looking  up  the  numbers  of 
the  exhibits,  your  Honor. 

Mr.  L.  E.  Lyon:  Here  they  are,  your  Honor,  the 
exhibits  of  structures  which  defendant  is  manufac- 
turing and  selling  at  the  present  time 

Mr.  Scofield :     57  and  72, 1  believe. 

Mr.  L.  E.  Lyon:    are  Exhibits  104,  the  wall 

cleaning  guide 

Mr.  Scofield:  No,  we  do  not  contend  that  in- 
fringes. 

Mr.   L.   E.  Lyon:    Exhibit  72,  the  Nu-Coil 

scratcher,  and  Exhibit  57,  which  is  the  Multiflex 
scratcher.  Now,  those  we  are  willing  to  stipulate  are 
the  structures  which  we  are  manufacturing,  selling, 
and  offering  for  sale  at  the  present  time. 

The  Court:  Throughout  the  United  States  and 
in  foreign  countries  ? 

Mr.  L.  E.  Lyon:  Throughout  the  United  States 
and  countries  foreign  to  the  United  States. 

The  Court:  Very  well.  Do  you  so  [4186]  stipu- 
late? 

Mr.  Scofield :     Yes,  sir. 

The  Court:  Do  you  wish  to  offer  a  copy  of  the 
Hall  Letters  Patent  in  evidence? 

Mr.  Scofield :    Yes,  sir,  if  I  have  it. 
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The  Court:  No.  2,671,515,  issued  March  9,  1954. 
Do  you  have  a  copy  ? 

Mr.  Scofield:  Yes,  sir.  I  will  offer  a  copy  of 
the  Hall  Patent  2,671,515  as  Plaintiff's  Exhibit  286. 

The  Clerk:     286. 

Mr.  L.  E.  Lyon:  Have  you  a  copy  of  that  that 
I  might  have  ? 

Mr.  Scofield:  I  will  get  you  a  photostat.  I  have 
two  of  them.  I  will  give  you  a  photostat  of  this  one. 

The  Court:  Is  it  stipulated  that  the  document 
now  offered  is  genuine  and  in  all  respects  what  it 
purports  to  be  ? 

Mr.  L.  E.  Lyon:  Stipulated  it  is  a  true  copy  of 
the  patent  granted  by  the  United  States,  by  the 
Commissioner  of  Patents  on  March  9,  1954.  As  far 
as  stipulating  that  it  is  genuine,  I  do  not  question 
the  matter  that  it  is  a  copy.  However,  the  word 
^^ genuine"  I  shy  away  from. 

The  Court:     It  might  import  validity,  might  it? 

Mr.  L.  E.  Lyon :     That  is  right. 

The  Court:  Very  w^ell.  I  did  not  use  it  in  that 
sense. 

Mr.  Scofield:  I  believe  you  are  willing  to  stipu- 
late [4187]  you  saw  a  copy  of  the  patent. 

Mr.  L.  E.  Lyon :     You  furnished  a  copy. 

The  Court:  Very  well,  it  is  received  in  evidence 
as  plaintiff's  exhibit  next  in  order,  Mr.  Clerk. 

The  Clerk :     286,  your  Honor. 

The  Court:     286. 

(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  No.  286,  was  received  in  evi- 
dence.) 
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The  Court:  Plaintiff  makes  the  contention  that 
Exhibit  57,  the  Multiflex  scrateher,  and  Exhibit  72, 
the  Nu-Coil  scratcher,  now  in  evidence,  infringe 
the  new  patent,  Exhibit  286. 

Mr.  L.  E.  Lyon :    All  the  claims  of  it  ? 

Mr.  Scofield :     That  is  correct. 

The  Court :     All  three  claims  of  it  ? 

Mr.  Scofield :     Yes,  sir. 

The  Court :  And  the  defendant,  of  course,  denies 
it. 

Mr.  L.  E.  Lyon :     That  is  correct. 

The  Court:  Now,  is  there  any  further  evidence 
to  be  offered  either  on  that  controversy  as  alleged 
in  the  counterclaim  or  the  claim  for  infringement 
alleged  in  the  supplemental  complaint  to  be  filed? 

Mr.  Scofield :  As  far  as  the  plaintiff  is  concerned 
there  is  no  more.  [4188] 

•X-        -x-        -x- 

Mr.  L.  E.  Lyon:  So  that  there  may  be  no  mis- 
understanding and  no  ambiguity  in  this  matter, 
paragraph  numbered  4  of  the  supplemental  answer 
and  counterclaim  filed  this  day,  March  17,  1954,  I 
wish  to  make  it  known  that  the  ^^and  others"  re- 
ferred to  in  paragraph  4(e)  refers — and  I  shouldn't 
have  put  in  ^^and  others" — but  it  refers  to  the 
Union  Oil  Company  and  to  Thomas  Kelly  and 
Sons. 

And  if  that  may  be  understood,  I  make  that 
statement  to  avoid  any  ambiguity. 

The  Court :     That  is  paragraph  4  ? 

Mr.  L.  E.  Lyon:  (o),  on  page  4,  where  it  says 
^^and  others." 


Kenneth  A,  Wright,  etc,  3303 

Mr.  Scofield:     That  is  (e)  under  (f),  Mr.  Lyon. 
Mr.  L.  E.  Lyon:     It  is  on  page  4.  It  is  (e)  under 

The  Court:  It  is  '^e"  in  parentheses  under 
small  ^  ^  f '  in  parentheses. 

Mr.  Scofield :    Yes,  your  Honor. 

Mr.  L.  E.  Lyon:  It  says  ^^and  others"  on  page 
4.  That  refers  to  the  Union  Oil  Company,  Rose- 
crans  operations,  Wells  38  and  39,  and  the  other 
Union  Oil  Company  uses  of  the  wall  cleaning  guide, 
as  well  as  the  Thomas  Kelly  &  Sons  operations  on 
December  31, 1939. 

Mr.  Scofield:  There  are  a  couple  of  questions, 
Mr.  Lyon,  that  I  w^ould  like  to  ask  you.  You  have 
got,  I  believe,  ^^ Nevada"  spelled  wrong  on  page  2, 
line  7,  at  the  end.  [4190]  Is  that  meant  to  be 
^^  Nevada"? 

Mr.  L.  E.  Lyon:     What  line? 

Mr.  Scofield:     Line  7  of  page  2. 

Mr.  L.  E.  Lyon:  Yes.  My  secretary  got  her  let- 
ters mixed. 

The  Court:  Do  you  intend  to  seek  a  declaratory 
judgment  that  the  defendants  have  not  infringed 
the  patent? 

Mr.  L.  E.  Lyon:  Yes,  your  Honor,  both  that  the 
patent  is  invalid  and  not  infringed  depending  on 
the  alleged  interpretation  of  the  claims  that  Mr. 
Scofield  may  argue  for. 

The  Court:  The  non-infringement  is  not  one  of 
the  controversies  ? 

Mr.  L.  E.  Lyon:     I  will  tell  you  what  that  is  if 
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I  may  have  a  copy  of  the  letters  patent  and  the 
claims. 

And  that  comes  from  the  use  in  the  claims,  which 
has  already  been  held  immaterial  and  of  no  moment 
— I  mean  by  the  Patent  Office — because  it  has  no 
operative  reason,  and  that  is,  the  claims  say,  refer- 
ring to  Exhibit  286,  the  sixth  colimin  and  the 
seventh  column.  For  example  Claim  1 

Mr.  Scofield :     Page  what  ? 

Mr.  L.  E.  Lyon :  Column  six.  These  new  patents 
are  not  numbered  by  pages  but  by  columns.  It  is 
column  six.  It  defines  the  point  of  projection  as  at 
the  point  of  the  periphery  in  each  of  the  claims.  In 
Claim  1  the  wording  is:  ^^having  sidewise  direction 
with  respect  to  the  radius  of  the  support  [4191] 
drawn  to  said  projection  point  of  the  particular 
whisker,"  that  being  the  words  used  in  that  claim. 

In  Claim  2  I  believe  the  same  import  is  found, 
although  I  have  not  even  read  a  copy  of  this  patent 
until  it  was  just  handed  to  me  so  that — yes.  In 
Claim  2,  in  lines  55,  56  and  57  of  column  6  of  Ex- 
hibit 286  the  same  statement  is  set  forth. 

In  Claim  3  the  statement  is  set  forth  in  column 
7,  lines  4  and  5,  where  it  says:  ^'and  each  projecting 
from  a  point  on  the  periphery  of  the  support  at  an 
angular  inclination  having  sidewise  direction  with 
respect  to  the  radius  drawn  to  said  projection 
point,"  and  tying  it  down  to  the  projection  being 
at  the  point  of  the  periphery. 

That  is  the  point  of  controversy  if  any  with  re- 
spect to  the  matter  of  infringement. 
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The  Court:  Do  you  have  any  extra  copies  of 
this  patent  ? 

Mr.  Scofield :  No,  but  I  will  have  it  photostated, 
your  Honor. 

Mr.  L.  E.  Lyon:  I  have  telephoned  today  to 
Washington  to  send  some  more  out.  I  expect  that 
they  will  be  here  in  the  morning. 

Mr.  Scofield:  There  is  one  other  thing  I  would 
like  to  ask  about  paragraph  3  of  the  supplemental 
answer  and  counterclaim  that  has  just  been  filed. 
That  is,  I  notice  that  both  plaintiff  and  defendant 
are  singular  as  used  in  that  paragraph.  [4192] 

Mr.  L.  E.  Lyon :     Which  paragraph  ? 

Mr.  Scofield :     Paragraph  3. 

Mr.  L.  E.  Lyon:  Well,  in  that  respect,  as  far 
as  the  evidence  before  this  court  is  concerned,  I  be- 
lieve there  is  one  defendant  but  there  are  plural 
plaintiffs.  B  and  W,  although  this  is  entitled  Ken- 
neth A.  Wright,  et  al.,  there  is  no  evidence  that  has 
been  presented  to  this  court  of  any  personal  liabil- 
ity of  Mr.  Wright  and  it  is  my  intention  to  move 
to  dismiss  as  far  as  Mr.  Wright  is  concerned. 

As  far  as  Jesse  E.  Hall,  Sr.,  is  concerned,  he  is 
the  patent  owner  and  there  are  a  multiple  plaintiffs 
in  this  action  and  it  should  be  ^^plaintiffs''  and 
^^  defendant." 

Mr.  Scofield:  No,  there  is  no  controversy,  your 
Honor,  between  any  of  these  defendants  here. 

Mr.  L.  E.  Lyon:     That  is  a  matter  of  answer. 

Mr.  Scofield:  With  respect  to  the  Hall  patent 
and  if  you  are  going  to  make  it  singular  as  to  B 
and  W  then  I  only  want  it  against  Mr.  Hall.  That 
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is  there  is  no  controversy  here  between  any  of  these 
companies  with  respect  to  this  patent. 

Mr.  L.  E.  Lyon:  All  of  these  companies  are 
shown  by  the  pleadings  as  asserting  to  be  operating 
under  a  license  from  Mr.  Hall  and  they  are  still  in 
there  for  the  same  reason  that  caused  the  adjourn- 
ment of  this  action  in  1952,  to  bring  all  parties 
which  had  any  claim  before  the  court.  [4193] 

Mr.  Scofield:  There  is  no  controversy,  however, 
with  reference  to  this  patent,  your  Honor,  and  it 
is  solely  between  the  plaintiffs  here,  that  is,  the 
plaintiff  Hall  and  the  defendants  Wright  and  B 
and  W. 

The  Court:  Are  the  other  plaintiffs  licensed  un- 
der this  patent  ? 

Mr.  Scofield:  No,  sir,  they  are  not  licensed  un- 
der the  patent. 

Mr.  L.  E.  Lyon:  The  agreements  are  before  the 
court. 

Mr.  Scofield:  They  are  before  the  court  but 
there  is  no  license  under  this  patent  as  yet. 

Mr.  L.  E.  Lyon:  They  are  licensed  under  the 
applications  and  any  patent  that  may  be  granted. 
The  agreements  have  been  before  the  court. 

Mr.  Scofield :    Look  them  over. 

Mr.  L.  E.  Lyon:  Any  rights  that  the  ])laintiff 
Hall  might  acquire — all  right.  Let's  look  them  over. 
What  are  the^exhibits  ? 

The  Court:  As  far  as  the  allegations  are  con- 
cerned, of  course  the  supplemental  answer  and 
counterclaim  is  filed  by  defendants  B  and  W,  Inc., 
and  Kenni^th  A.  Wright. 
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Mr.L.  E.Lyon:     Et  al. 

The  Court:  No,  I  am  referring  to  the  introduc- 
tory clause,  ^^  Comes  now  defendants  B  and  W  and 
Kenneth  A.  Wright." 

Mr.  L.  E.  Lyon:  That  is  because  Mr.  Wright  is 
named  as  [4194]  a  party  in  the  action  at  the  pres- 
ent time.  However,  Mr.  Wright  should  probably  be 
deleted  from  that.  He  is  only  as  a  party  to  the  liti- 
gation already  joined  in  this  supplemental  answer. 

Mr.  Scofield:  Your  Honor,  here  on  page  4  they 
are  attorneys  for  both  of  them. 

Mr.  L.  E.  Lyon :  Of  course  we  are  attorneys  for 
both  of  them.  I  don't  deny  that. 

Mr.  Scofield:  And  they  both  have  signed  these 
pleadings  by  their  attorney. 

The  Court:  But  the  question  is  here,  there  is 
nothing  to  prevent  the  corporation  B  and  W,  Inc., 
from  filing  a  supplemental  answer  and  counterclaim 
and  stating  a  controversy  exists  between  it. 

Mr.  Scofield :     I  think  there  does. 

The  Court:  And  someone  else?  I  suppose  there 
is  probably  no  justiciable  controversy  between  Ken- 
neth A.  Wright,  an  individual,  unless  he  is  engaged 
in  the  business,  is  there?  Is  there  any  claim  that 
this  B  and  W  is  the  alter  ego  of  Kenneth  A. 
Wright? 

Mr.  Scofield:  No,  but  Kenneth  A.  Wright 
throughout  this  proceeding,  your  Honor,  has  been 
the  one  that  was  contending  that  there  was  this 
controversy.  It  was  in  the  Patent  Office  that  he 
contended  that  there  was  a  controversy  as  to  the 
validity  of  this  patent.  [4195] 
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The  Court:  Did  he  appear  personally  or  as  an 
officer  of  the  corporation? 

Mr.  Scofield :  No,  he  appeared  there  in  the  Pat- 
ent Office  as  the  inventor,  as  the  patentee,  and  he 
was  contending  that  this  patent  was  fraudulently 
issued. 

The  Court :  Does  the  record  show  whether  or  not 
he  has  any  further  interest  in  the  patent  or  the 
invention  ? 

Mr.  L.  E.  Lyon:  No,  it  is  entirely  assigned  to  B 
and  W. 

Mr.  Scofield:  I  don't  think  that  that  quite  is  the 
problem  we  have  here. 

The  Court:  We  are  not  interested  in  adjudicat- 
ing a  dispute  between  some  bystanders  who  just 
happen  to  have  an  academic  interest  in  this  matter. 

Mr.  Scofield :     That  is  right. 

The  Court:  We  are  interested  in  adjudicating 
a  justiciable  controversy  between  parties  who  are 
entitled  to  have  a  financial  interest  in  it. 

Mr.  Scofield:  And,  your  Honor,  the  paragraph 
reads  that  a  controversy  exists  between  the  plain- 
tiff and  the  defendant  with  respect  to  the  validity 
and  the  scope  of  the  claims. 

Now  Wright  himself  is  contesting  the  validity  of 
this  patent  and  did  in  the  Patent  Office  ? 

The'  Court :     Personally  ? 

Mr.  ScofieM :     Yes. 

The  Court:  Or  as  an  officer  of  the  [41  %]  corpo- 
ration ? 

Mr.  Scofield:     No,  personally. 
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The  Court:  He  appeared  in  the  patent  proceed- 
ings in  person  ? 

Mr.  Scofield:  Yes,  sir.  He  appeared  because  he 
was  the  sole  person  that  appeared,  for  instance  in 
these  interference  proceedings,  and  when  they  set 
up  these  prior  uses  he  was  in  every  one  of  them 
contending  personally. 

Mr.  L.  E.  Lyon:  Because  he  was  named  in  the 
complaint  and  in  the  public  use  proceedings.  If  we 
look  at  the  file  you  will  find  it  was  filed  by  B  and 
W,  Inc.,  and  not  by  Kenneth  A.  Wright.  He  is  not 
even  a  party  to  it. 

The  Court:  Is  there  any  contention?  As  I  un- 
derstand it,  it  is  undisputed  that  Kenneth  A. 
Wright  transferred  all  his  interest  in  any  patent 
or  any  invention  to  this  corporation  B  and  W,  Inc., 
is  that  correct? 

Mr.  Scofield:  Insofar  as  his  patents  are  con- 
cerned. 

The  Court :     Am  I  correct  in  that  ? 

Mr.  L.  E.  Lyon:  Yes,  your  Honor;  you  are  cor- 
rect. 

The  Court:  Very  well.  Then  the  corporation  is 
at  liberty  if  it  pleases  to  file  this  supplemental  an- 
swer and  counterclaim  on  perhaps  the  corporation 
alone. 

Mr.  Scofield:  They  are  at  liberty  to  do  so,  but 
they  have  chosen  to  put  Mr.  Wright  in  here.  And 
I  don't  want  him  dismissed.  There  is  no  reason  for 
him  dismissing  it  because  he  has  contended 
throughout  these  proceedings,  your  Honor,  [4197] 
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The  Court:  Now  on  this  question  of  parties, 
gentlemen  the  parties  are  here,  we  want  everyone 
bound  that  can  be  bound.  Of  course  anyone  in 
privity  with  any  party  who  is  bound  would  be 
bound. 

Mr.  L.  E.  Lyon:  Which  one  of  these  is  the  ex- 
hibit, Dick? 

The  Court:  If  these  agreements  to  license  these 
intervener  plaintiffs  provide  that  they  are  to  be 
licensed  under  any  new  invention,  any  new  patent 
issued  to  Hall,  of  course  they  should  be  parties. 

Mr.  Scofield:  I  was  told  this  noon,  your  Honor, 
that  the  agreements  did  not  include  the  improve- 
ments and  that  none  had  been  licensed  under  the 
new  patent  as  yet.  Now  I  haven't  checked  the 
agreements. 

Mr.  L.  E.  Lyon :     That  is  not  true. 

The  Court:  They  are  in  evidence  here,  are  they 
not? 

Mr.  Scofield:  Yes,  sir,  they  are  in  evidence.  I 
haven't  checked  them. 

Mr.  L.  E.  Lyon:  I  think,  your  Honor,  the  agree- 
ment that  exists  between  Hall  and  the  Canadian 
corporation,  for  example,  which  started  this  matter 
off  and  which  is  Exhibit  II,  [4200]  I  believe— let's 
look  at  it — or  QQ.  And  let's  check  this  assertion. 

May  I  have  QQ  or  II,  Mr.  Clerk? 

(The    exhibits    referred    to   were    passed   to 
counsel.) 

Mr.  L.  E.  Lyon:  I  think  it  is  in  evidence  as  a 
defendants'  exhibit.  It  is  Exhibit  QQ,  which  I  will 
place  before  your  Honor. 
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Mr.  Scofield:  That  has  a  termination  date,  has 
it  not? 

Mr.  L.  E.  Lyon :  The  same  thing  was  reiterated, 
as  I  believe,  in  QQ. 

(The  document  referred  to  was  passed  to  the 
court.) 

Mr.  Scofield:     Those  all  terminate,  your  Honor. 

Mr.  L.  E.  Lyon:  Sure,  but  the  same  thing  is  in 
effect  for  this  year,  according  to  your  own  plead- 
ings. 

Mr.  Scofield:     It  goes  out  on  December  31,  1952. 

The  Court:  Is  it  intended  to  represent  to  this 
court  that  Mr.  Hall  does  not  intend  to  license  the 
intervenors  under  this  new  letters  patent? 

Mr.  Scofield:  That  is  to  be  negotiated,  your 
Honor.  It  is  the  very  thing  that  is  up  now. 

The  Court:  You  may  amend  your  supplemental 
answer  and  counterclaim,  Mr.  Lyon,  but  not  to  omit 
the  defendant  and  counterclaim  of  Kenneth  A. 
Wright,  and  you  may  include  all  of  the  parties  to 
this  action  whom  the  counterclaim  desires  to  [4201] 
name. 

Mr.  L.  E.  I^yon:  That  is  all,  so  there  will  be  no 
misunderstanding,  it  will  be  all  of  the  parties 
named  as  plaintiff-intervenors  at  the  present  time. 

The  Court:  All  the  parties  to  the  action,  includ- 
ing them  whom  the  counterclaim  chooses  to  allege 
is  on  opposing  sides  to  this  controversy.  I  take  it 
that  that,  in  effect,  means  only  plaintiffs  and  inter- 
venors ? 

Mr.  L.  E.  Lyon:  Plaintiff  and  plaintiff-inter- 
venors. 
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The  Court:  Yes.  You  may  amend  it  to  include 
the  question  of  infringement  within  the  scope  of 
the  matters  in  controversy  and  any  other  particu- 
lars covered  in  your  statement,  with  the  exception 
of  the  omission  of  Kenneth  A.  Wright.  Leave  to 
dismiss  Kenneth  A.  Wright  from  the  supplemental 
answer  and  counterclaim  is  denied. 

Mr.  Scofield:  Your  Honor,  may  the  plaintiffs 
have  the  privilege  of  filing  this  amendment  to  our 
complaint  as  an  amendment  to  the  complaint  rather 
than  under  your  Rule  14(d)  so  we  won't  have  to 
retype  the  whole  second  amended  complaint? 

The  Court :  It  is  a  supplemental  complaint.  It  is 
something  that  has  happened  since  the  action  began. 

Mr.  Scofield :  Yes,  sir,  but  under  your  rule  here 
I  understand  that  we  must  file  a  new  pleading,  re- 
type the  whole  pleading,  unless  we  get  leave  of 
court. 

The  Court :  Yes.  That  is  correct.  You  have  leave 
to  [4202]  file  a  supplemental  complaint  charging 
infringement  of  letters  patent  2,671,515,  Exhibit 
286  here,  and  you  may  charge  infringement  against 
any  party  to  this  action. 

Mr.  Scofield :     Very  well . 

The  Court:  Now  I  think  we  understand  the 
issues  tendered  by  these  supplemental  pleadings. 
Is  there  any  evidence  to  be  offered  other  than  that 
which  ha^  been  offered? 

Mr.  L.  E.  Lyon:  I  would  like  to  enter  a  stipula- 
tion that  the  evidence  already  included  may  be  con- 
sidered as  the  evidence  offered  on  behalf  of  defend- 
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ants  under  the  issues  as  raised  by  the  supplemental 
pleadings  filed  this  day,  and  the  answer  to  which  is 
still  to  be  filed. 

Mr.  Scofield :     I  will  so  stipulate.  [4203] 

*     *     * 

Mr.  Scofield:  I  would  like  to  file,  your  Honor, 
the  reply  to  the  supplemental  answer  and  counter- 
claim, that  is,  the  plaintiff's  reply. 

The  Court :  Mr.  Lyon  expects  to  amend  his,  why 
do  you  not  hold  it  ?  Serve  Mr.  Lyon  with  a  copy 

Mr.  Scofield :     He  has  a  copy.  [4221] 

Mr.  L.  E.  Lyon :     T  have  received  a  copy. 

The  Court:  Well,  you  know  what  changes  he 
plans  to  make. 

Mr.  Scofield:  I  haven't  made  a  note  of  them.  I 
will  have  to  get  them  from  the  record. 

Mr.  L.  E.  Lyon:  The  record  will  be  supplied  to 
us  this  evening.  It  is  daily  copy. 

The  Court:  Perhaps  it  will  save  some  amend- 
ments if  you  hold  it  until  you  receive  the  other. 

Mr.  L.  E.  Lyon:  There  is  one  ambiguity  which 
appears  in  the  record  at  the  present  time  and  which 
I  desire  clarification  on,  and  that  is  with  respect  to 
this  matter  of  the  further  prosecution  of  this  suit 
in  Kansas. 

Your  Honor  has  stated  that  he  would  direct  that 
an  injunction  be  issued.  Does  your  Honor  desire 
me  to  prepare  that  injunction  and  present  it? 

The  Court :  I  understood  from  Mr.  Scofield  that 
he  would  withhold  any  further  prosecution. 

Mr.  Scofield :     That  is  correct. 

Mr.  L.  E.  Lyon:    He  declined  to  withhold  the 
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matter  of  service  or  the  matter  to  require  us  to 
employ  counsel  in  Kansas  in  order  to  get  an  ar- 
rangement for  further  time. 

Mr.  Scofield:  I  agreed  to  withhold  prosecution 
in  Kansas. 

The  Court:  Does  that  mean  that  you  will  recall 
any  [4222]  instructions  to  serve  process  in  the  case  ? 

Mr.  Scofield:  I  don't  think  I  can  now.  I  think 
that  that  is  probably  under  way.  It  probably  was 
served  today  or  will  be  served  tomorrow. 

Mr.  L.  E.  Lyon:     It  wasn't  served  today. 

Mr.  Scofield:  I  don't  think  I  can  stop  that  at 
the  present  time.  But  I  did  agree  and  I  will  with- 
hold prosecution. 

The  Court:  Will  you  endeavor  to  stop  the  serv- 
ice of  process  ? 

Mr.  Scofield:  Yes,  sir,  I  will  communicate  with 
my  office  tonight. 

The  Court:  If  process  is  served  I  think  it  will 
be  necessary  to  issue  an  injunction.  I  do  not  like  to 
do  that  unless  it  is  necessary. 

Mr.  Scofield:  I  will  see  if  I  can  get  hold  of 
that.  [4223] 

*  -Sf  4f 

Mr.  L.  E.  Lyon:  Your  Honor,  yesterday  I  called 
the  court's  attention  to  the  practice  of  the  United 
States  Patent  Office  in  the  issuance  of  patents  after 
the  payment  of  final  fees,  and  the  fact  that  the 
applicant  has  knowledge  of  [4271]  the  date  of  is- 
suance of  the  patent  immediately  after  payment  of 
the  final  fee,  and  in  this  case  had  information  as  to 
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the  exact  date  of  issuance  of  this  patent,  Exhibit 
286,  prior  to  or  on  February  4th  of  this  year. 

That  is  established  by  the  following,  and  I  am 
reading  Rule  314  of  the  Rules  of  Practice  of  the 
United  States  Patent  Office,  January  1,  1953,  edi- 
tion, page  89 : 

^^ Issuance  of  patents:  Every  patent  shall  issue 
within  a  period  of  three  months  from  the  date  of 
payment  of  the  final  fee,  which  shall  be  paid  not 
later  than  six  months  from  the  date  on  which  the 
application  was  allowed  and  the  allowance  and 
notice  of  allowance  sent,  and  if  the  final  fee  be  not 
paid  within  the  period,  his  patent  shall  be  with- 
held.'' 

In  the  absence  of  a  request  to  suspend  the  issu- 
ance of  the  patent  in  three  months,  the  patent 
ordinarily  would  issue  in  regular  course  in  about 
five  weeks.  The  issue  closes  weekly  on  Thursday, 
and  the  patents  ordinarily  bear  date  as  of  the  fifth 
Tuesday  thereafter. 

May  it  be  stipulated  that  that  is  the  rule  of  the 
Patent  Office? 

Mr.  Scofield:  That  is  the  rule,  as  I  understand 
it. 

Mr.  L.  E.  Lyon:  Also  there  is  published  in 
Washington,  for  the  purpose  of  patent  solicitors  and 
those  practicing  before  the  Patent  Office,  the  issue 
and  closing  dates,  so  [4272]  that  there  will  be  no 
mistake ;  and  this  publication  shows  the  last  day  of 
each  week  when  a  final  fee  may  be  paid  to  have  the 
patent  issue  within  a  particular  period  of  time. 

You  are  familiar  with  that,  I  take  it  ? 
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Mr.  Scofield:     I  am  familiar  with  the  calendar. 

Mr.  L.  E.  Lyon:  That  calendar  shows  in  small 
red  ''February  4"  under  the  date  of  ''March  9." 
That  means,  if  the  final  fee  is  paid  on  February 
4th,  or  between  January  28th  and  February  4th,  in 
the  Patent  OiJice,  the  patent  would  issue  on  March 
9th. 

So  that  in  this  case  it  is  established  by  this  calen- 
dar and  this  Rule  that  the  final  fee  was  paid  to  the 
Patent  Office  between  January  28,  1954,  and  Febru- 
ary 4th  of  this  year,  and  immediately  upon  receipt 
of  that  final  fee  a  receipt  is  sent  out  by  the  Patent 
Office  which  ^ves  the  patent  number  together  with 
the  date  on  which  it  will  issue. 

The  Court:     Is  it  so  stipulated  in  this  case? 

Mr.  Scofield :     Yes,  sir.  Yes,  sir. 

Mr.  L.  E.  Lyon:  I  will  offer  for  the  benefit  of 
the  record  and  to  supplement  my  explanation  the 
calendar  as  published,  showing  the  issue  and  final- 
fee-payment  dates,  as  the  exhibit  next  in  order. 

The  Court:     Is  there  objection  to  the  offer? 

Mr.  Scofield:     No  objection  at  all,  your  Honor. 

The  Court :    Received  in  evidence.  [4273] 

Mr.  Scofield:  In  fact,  the  only  thing  that  de- 
layed the  payment  of  the  fee  was  the  fact  that  Mr. 
Lyon  had  not  made  this  assignment  to  me. 

The  Court:  By  "this  asignment"  you  refer 
to • 

Mr.  Scofield:  The  one  that  your  Honor  pre- 
pared. 

The  Court:     the  assignment  that  was  made 

pursuant  to  the 
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Mr.  Scofield :     Stipulated  judgement. 

Mr.  L.  E.  Lyon:  I  believe  the  record  should 
show  that,  pursuant  to  the  stipulated  judgment,  the 
assignment  has  been  delivered,  has  been  executed 
by  all  of  the  parties,  and  an  executed  copy  has  been 
returned  to  us  and  that  that  matter  is  completely 
closed. 

Mr.  Scofield :     That  is  at  the  present  time. 

The  Court:  Is  a  copy  of  that  assignment  in  the 
record  here  now  ? 

Mr.  Scofield:  No,  your  Honor,  but  I  think  it 
should  be.  I  will  have  it  photostated. 

Mr.  L.  E.  Lyon:  I  will  give  you  my  copy  and  I 
will  offer  it  at  the  present  time  and  ask  leave  to  with- 
draw it. 

The  Court:  The  calendar  offered  and  received 
would  be  Defendants'  Exhibit 

The  Clerk:     HS. 

Mr.  Scofield :    What  is  that,  Mr.  Clerk  ? 

The  Clerk:    HS.  [4274] 

Mr.  Scofield:     HS? 

The  Clerk :     Yes,  sir. 

(The  document  referred  to,  marked  Defend- 
ants' Exhibit  HS,  was  received  in  evidence.) 

The  Court:  The  copy  of  the  assignment  pursu- 
ant to  the  stipulated  judgment  relative  to  the  agree- 
ment of  September  15,  1944,  will  be  received  in 
evidence  as  Defendants'  Exhibit  HT. 

(The  docimnent  referred  to,  marked  Defend- 
ants' Exhibit  HT,  was  received  in  [4275]  evi- 
dence.) 
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The  Court :  Before  you  move  to  that  one,  would 
you  mind  now  telling  me  just  as  briefly  as  you  can 
what  about  Hall  Exhibit  286,  where  that  is  inven- 
tion where  the  Wright  patent  is  not  ?  [4452] 

Mr.  Scofield:  I  think  that  you  should  hold  the 
Hall  286  patent  valid  because  the  patent  is  a  very 
narrow  patent,  specific  to  a  particular  device,  and 
there  has  been  nothing  shown  in  this  art,  in  the 
publications  or  any  place  in  the  literature,  that 
precedes  it. 

The  Court:  In  other  words,  you  are  suggesting 
it  should  be  limited  to  the  precise  device  described 
in  the  application. 

Mr.  Scofield:  It  must  be,  your  Honor,  and  all 
patents  must  be.  The  claims  of  a  patent 

The  Court:  We  are  referring  to  the  range  of 
equivalents  now,  I  suppose. 

Mr.  Scofield:  The  range  of  equivalents  in  this 
patent  is  narrow  because  the  patent  is  narrow. 

The  Court:     Then,  we  will  say  ''nil"? 

Mr.  Scofield:     Nil.  [4453] 

^     ^     ^ 

The  Court :  You  say  that  that  exhibit  is  the  ap- 
paratus described  in  Exhibit  286  ? 

Mr.  Scofield :     This  exhibit  here  ? 

The  Court:    Yes. 

ilr.  Scofield:  Insofar  as  these  claims  are  con- 
cerned,  exactly  that. 

The  Court:     What  number  is  that  exhibit? 

Mr.  Scofield:  That  is  88,  your  Honor.  That  is 
one  of  the 
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The  Court:  Is  it  constructed  in  the  same  man- 
ner as  this  apparatus  ? 

Mr.  Scofield:  Exactly  the  same.  But  the  distinc- 
tion I  was  drawing,  you  see,  insofar  as  the  angu- 
larity of  the  wires,  insofar  as  the  collar  is  concerned, 
insofar  as  the  fastening  of  the  wires,  everything  is 
the  same  except  in  that  drawing  there  the  coils  are 
radial.   Do  you  notice  that? 

And  we  also  in  that  particular  patent  showed 
tapered  [4461]  coils.  That  was  a  device  of  Hall's 
that  he  never  could  wind  those  wires  tight  enough  at 
the  end  to  make  those  coils  that  way  as  shown  in  that 
scratcher. 

The  Court:  Do  you  mean  to  say  it  was  impossi- 
ble to  manufacture  what  is  disclosed  by  these  draw- 
ings in  Exhibit  286  ? 

Mr.  Scofield:  No,  as  far  as  the  tight  pyramid 
coil  is  concerned.  You  see  in  one  of  the  figures 
there,  there  is  shown  a  pyramid  type  of  coil. 

The  Court:     That  is  Figure  6. 

Mr.  Scofield:  Yes.  And  in  order  to  coil  those 
wires  or  to  wind  those  coils,  you  have  to  bring  them 
right  down  to  a  point  at  the  top,  and  it  was  found 
that  it  was  impossible  to  wind  a  coil  that  was  satis- 
factory in  that  fashion. 

The  Court :  There  is  no  invention  claimed  on  the 
manner  in  which  the  coils  are  wound  ? 

Mr.  Scofield:  No,  sir,  there  is  no  invention  on 
that. 

The  Court:  The  invention  claimed  is  in  the  in- 
vention of  those  whiskers  or  wires,  or  in  the  manner 
the  bristles  leave  the  periphery  of  the  collar? 
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Mr.  Scofield:  That  is  the  invention  in  this  par- 
ticular patent.  That  is  the  invention. 

The  Court:  If  someone  else  changed  the  angle 
of  them  he  would  not  infringe  ? 

Mr.  Scofield:  They  would  infringe.  There  is  no 
angularity [4462] 

The  Court :  In  other  words,  Hall  claims  a  monop- 
oly on  everything  except  the  90-degree  angle,  is 
that  it? 

Mr.  Scofield:  What  it  says  in  the  patent.  In  the 
claims  it  says  that : 

'^The  stiff  wire  whiskers  each  flexibly  attached  at 
one  end  to  said  support  and  each  projecting  from  a 
point  on  the  periphery  of  the  support  at  an  angular 
inclination  having  sidewise  direction  with  respect  to 
the  radius  of  the  support  drawn  to  said  projection 
point  of  the  particular  whisker" 

The  Court:  Doesn't  that  describe  the  Wright 
apparatus  ? 

Mr.  Scofield:  No.  No,  he  does  not  have  any  side- 
wise  inclination  at  all. 

The  Court:  He  has  radial  inclination,  doesn't 
he? 

Mr.  Scofield :    Well,  that  is  not  sidewise. 

The  Court:  No.  ^^ Sidewise"  means  anything 
that  is  off  the  90-degree  angle. 

Mr.  Scofield:  That  is  right,  with  respect  to  the 
radius,  it  says  in  the  claim. 

The  Court :  So  what  you  are  stating — T  want  to 
be  sure  I  imderstand  you 

Mr.  Scofield :     Yes,  sir. 

The  Court:    is  that  Wright  has  a  monopoly 
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if  the  wires  protrude  radially,  that  is,  at  a  90-degTee 
angle  from  the  periphery  of  the  collar.  [4463] 

Mr.  Scofield:  He  would  have  that  monopoly  if 
it  has  not  already  been  shown  in  the  art;  that  is 
right. 

The  Court :     Assuming 

Mr.  Scofield:  Yes,  sir;  assuming  that  was  not 
already  invented. 

The  Court:  State  it  this  other  way:  Where  the 
wires  extend  from  the  periphery  of  the  collar  at  a 
90-degree  angle.  Hall  does  not  claim  any  monopoly  ? 

Mr.  Scofield :     That  is  right. 

The  Court :  But  where  it  changes  a  degree  to  right 
or  left,  he  claims  the  monopoly  ? 

Mr.  Scofield :     Yes,  sir. 

The  Court:  Right  on  up  to  the  eighty-ninth 
degree  ? 

Mr.  Scofield:  That  is  right,  if  all  the  wires  have 
the  same  angularity  or  substantially  the  same  angu- 
larity. 

The  Court:  Suppose  some  man  comes  along  and 
decides  he  will  put  every  other  whisker  at  a  different 
angle,  would  he  infringe  Hall  ? 

Mr.  Scofield :  That  would  be  a  question  of  equiv- 
alents we  are  entitled  to.  [4464] 

*     *     -jf 

Mr.  Scofield:  Your  Honor,  I  will  report  that  I 
got  in  touch  with  my  office  again,  or  they  called  me 
this  morning,  and  the  service  has  been  held  up  in 
Kansas. 

The  Court:  Very  well.  There  will  be  no  action 
taken  in  that  case 

Mr.  Scofield:     No,  that  is  right. 
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The   Court:    pending  the   determination   of 

this  case 

Mr.  Seofield :     That  is  right. 

The  Court:  without  the  necessity  of  an  in- 
junction, as  I  understand  it. 

Mr.  L.  E.  Lyon:  I  would  like  to  ask,  and  for  a 
matter  of  record,  as  to  whether  there  has  been  any 
other  publicity  given  to  the  issuance  of  this  patent 
No.  286,  such  as  sending  copies  of  it  or  notices  of  it 
to  anybody  of  any  kind. 

Mr.  Seofield:  No,  there  has  not.  There  has  not, 
to  my  knowledge. 

Mr.  L.  E.  Lyon:  Then  I  deem  it  the  injunction 
stands  against  any  publicity,  the  same  as  with  re- 
spect to  all  other  matters. 

Mr.  Seofield:  Why  should  there  be  an  injunc- 
tion, your  Honor,  against  that  patent  ? 

The  Court:  You  are  referring  to  the  injunction 
that  was  issued  heretofore  ?  [4521] 

Mr.  L.  E.  Lyon:  Yes,  your  Honor,  against  any 
publicity  in  this  suit  with  respect  to  any  issue  con- 
cerning this  suit  until  the  suit  has  been  terminated. 

The  Court:  The  restraining  order  heretofore  is- 
sued is  in  force  and  effect  pending  the  determina- 
tion of  the  case. 

Mr.  Seofield:  Well,  it  is  in  force  and  effect, 
your  Honor,  with  respect  to  those  matters  that  you 
enjoined  usfigainst. 

The  Court :  With  respect  to  any  matter  involved 
in  this  litigation. 

Mr.  Seofield:  That  includes  any  publicity  with 
respect  to  the  patent  in  suit  ? 

The  Court:     Whatever  the  injunction  covers. 
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Mr.  L.  E.  Lyon :     Any  patent  in  suit. 

The  Court:  Anything  that  is  involved  in  this 
case.  The  injunction  is  intended  to  stop  trying  the 
case  to  the  trade  instead  of  to  the  court. 

Mr.  Scofield:     Yes,  I  appreciate  that.  [4522] 


DEPOSITION  OF  ALFRED  M.  HOUGHTON 

first  having  been  duly  sworn  by  the  Notary  Public, 
was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Scofield: 

Q.     Please  state  your  name. 

A.     Alfred  M.  Houghton. 

Q.  Are  you  the  same  Alfred  M.  Houghton  who 
gave  a  deposition  in  this  case  in  January  of  this 
year  ?  A.     Yes — in  1950  it  was. 

Q.  What  was  the  date  of  that  deposition,  do  you 
have  it  before  you  there  ? 

A.     January  9,  1950. 

Q.     Are  you  the  patent  attorney  for  Gulf  Oil? 

A.  Yes,  I  am  patent  counsel  for  Gulf  Oil  Cor- 
poration. 

Q.  What  do  your  duties  include,  Mr.  Houghton, 
insofar  as  Gulf  Oil  is  concerned  ? 

A.  I  represent  and  advise  Gulf  in  all  matters 
having  to  do  with  patents,  and  also  I  advise  them  in 
connection  with  other  matters,  such  as  contracts 
and  the  like,  acting  as  counsel  for  them  in  xevy 
many  different  matters. 

Q.     Do  you  handle   any  of  the   Gulf   Oil    Com- 
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pany's  foreign  patent  applications?  A.     I  do. 

Q.  Do  you  handle  all  the  foreign  applications 
filed  [2*]  for  Gulf  Oil? 

A.     I  supervise  the  filing  of  all  of  them. 

Q.  Do  you  counsel  with  the  executives  of  Gulf 
Oil  with  regard  to  foreign  patent  matters  ? 

A.     Yes,  I  discuss  them  with  them. 

Q.  Where  are  the  headquarters  of  the  Gulf  Oil 
Company  ? 

A.  It  is  a  corporation  of  the  Commonwealth  of 
Pennsylvania,  with  its  office  in  the  Gulf  Building, 
Pittsburgh,  Pennsylvania,  about  Seventh  Avenue 
and  Grant  Street. 

Q.  Does  the  Gulf  Oil  Company  operate  in 
Canada  ? 

A.     I  do  not  think  so,  as  Gulf  Oil  Corporation. 

Q.  Do  you  know  under  what  company  name 
they  operate  in  the  Dominion  of  Canada  ? 

A.  No,  I  am  not  sure  of  that.  I  know  they  have 
some  subsidiaries,  and  I  think  those  subsidiaries 
are  corporations  of  the  United  States  which,  per- 
ha])s,  are  registered  to  do  business  in  Canada. 

Q.  Do  you  know  whether  the  Gulf  has  produc- 
tion in  Canada  ? 

A.     Not  of  my  knowledge,  Init  T  have  heard  so. 

Q.     Do  you  know  a  Mr.  Bohart  ? 

A.     I  kncF^v  of  Mr.  Bohart,  yes. 

Q.     Do  you  know  where  he  is  located  ? 

A.  My  impression  is  that  he  is  either  in  [3] 
Tulsa,  Oklahoma,  or  at  Houston,  Texas,  T  am  not 


*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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sure  at  this  moment  which.  T  have  very  little  con- 
tact with  him. 

Q.  To  your  knowledge,  do  you  know  whether  or 
not  he  has  anything  to  do  with  the  Gulf  Oil  Cana- 
dian operations  ? 

A.  I  would  gather,  yes,  from  information  which 
has  come  to  me  from  time  to  time. 

Q.  I  put  before  you,  Mr.  Houghton,  a  United 
States  patent.  No.  2374317,  which  is  in  evidence  in 
this  case  as  Plaintiff's  Exhibit  38.  You  know  of 
that  patent,  do  you  not  ?  A.     Yes. 

Q.     How  long  have  you  know  of  the  patent? 

A.  For  quite  a  long  time,  T  imagine,  shortly 
after  its  issuance. 

Q.  You  have  had  occasion,  then,  to  familiarize 
yourself  with  the  disclosure  of  the  patent? 

A.     Yes.  [4] 

•Jf  -X-  -Jf- 

Q.  T  put  before  you  a  Canadian  patent.  No. 
463822  issued  on  March  21,  1950,  which  has  been 
marked  for  identification  in  this  case  as  Defend- 
ants'Exhibit  Q2. 

Mr.  Lyon:  I  believe  that  is  an  erroneous  state- 
ment, because  it  has  never  been  offered  as  Exhibt 
Q2. 

Mr.  Scofield:  I  did  not  say  it  has  been  offered; 
T  said  it  had  been  mai^ked  for  identification. 

Q.  (By  Mr.  Scofield)  :  Do  you  have  any  knowl- 
edge of  that  patent  ?  A.     Yes.  [6] 

Q.     When  did  you  first  learn  of  that  j)atent? 

A.     Shortly  after  its  issuance.  Tt  is  our  custom 
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here  to  read  the  Canadian  Gazette  as  it  is  issued 
weekly,  and  notice  of  this  patent  in  that  Gazette 
was  observed  by  us  shortly  after  the  Canadian  Ga- 
zette was  received  here,  which  was  shortly  after  the 
date  of  the  issuance  of  the  patent,  to  wit,  March  21, 
1950. 

Q.  Does  this  Canadian  patent  bear  on  its  face 
any  indication  or  do  you  know  whether  it  has  any 
relationship  to  the  Wright  patent  No.  2374317? 

A.  It  is  all  printed  on  the  face  of  the  patent. 
The  Canadian  patent  marked  for  identification  as 
Exhibit  Q2  bears  a  note  that  the  convention  date  is 
December  10,  1940,  United  States  of  America,  Se- 
rial No.  369389,  and  that  serial  number  is  the  same 
serial  number  of  the  Wright  application  filed  De- 
cember 10,  1940,  which  matured  into  United  States 
patent  2374317,  dated  April  24,  1940,  Plaintiff's 
Exhibit  38. 

Q.  After  you  learned  of  this  Canadian  patent, 
463822,  Exhibit  Q2  for  identification,  did  you  make 
any  investigation  of  it  ? 

A.  Yes ;  we  read  it,  considered  it,  tried  to  under- 
stand it,  noticed  the  claims  and  posted  ourselves  to 
the  extent  we  thought  necessary  in  the  event  we 
should  become  interested  in  it  at  some  time.  [7] 

Q.  Did  you  call  the  issuance  of  the  patent  to 
the  attention  of  the  Gulf  Oil  Company? 

A.  I  should  say  I  probaly  did.  I  would  normally 
do  that  kind  of  a  thing,  trying  to  keep  them  posted 
as  to  the  patent  situation. 
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Q.  Who  in  tlie  Gulf  Oil  Company  would  you 
communicate  such  matters  to  ? 

A.  Well,  I  do  not  know  in  this  case  exactly  to 
whom  I  called  the  attention  of  this  patent,  but  it 
was  probably  Dr.  B.  B.  Wescott  of  Gulf  Research 
and  Develojjment  Company,  or  Mr.  Leslie  Vollmer 
there. 

Q.     Where  are  those  gentlemen  located  ? 

A.  They  are  located  with  Gulf  Research  and  De- 
velopment Company,  a  subsidiary  of  Gulf  Oil  Cor- 
poration, having  its  research  laboratories  at 
Harmarville,  Pennsylvania. 

Q.  To  your  knowledge,  did  the  issuance  of  this 
Wright  patent,  463822,  have  any  effect  on  the  pur- 
chase by  Gulf  Oil  of  the  scratcher  equipment  which 
they  were  purchasing  in  Canada  ? 

A.     No,  I  don't  think  it  had  any  bearing  on  that. 

Q.  I  show  you  Canadian  patent  472221,  marked 
for  identification  in  this  case  as  Defendants'  Ex- 
hibit Ql.  Have  you  any  knowledge  of  that  patent? 

A.  Yes.  This  came  to  our  attention  in  the  same 
way  as  the  patent  marked  for  identification  Exhibit 
Q2.  It  was  [8]  published  in  the  Canadian  Gazette 
as  a  reissue,  and  we  ordered  copies  and  studied  it. 

Q.  Did  you  make  any  investigation  of  this 
Wright  reissue  patent  after  it  came  to  your  atten- 
tion? 

A.  Yes.  In  the  normal  course  of  work,  being 
interested  in  this  situation,  we  compared  it  with  the 
Canadian  patent  463822  to  determine  the  difference 
in  the  claims  over  that  patent. 

Q.    What  relationship  did  you  find  that  this  re- 
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issue  patent  472221  bore  to  the  former  Canadian 

patent463822,  if  any? 

A.  Well,  the  comparison  of  the  two  will  speak 
for  itself. 

My  recollection,  mthout  now  studying  these  pat- 
ents, is  that  we  found  that  claims  or  some  of  them 
in  some  respects  were  slightly  different  from  the 
claims  in  463822. 

Q.  Did  you  find  that  the  patent  472221  was  a 
reissue  of  463822  ? 

A.     Well,  it  purports  to  be. 

Q.  Did  you  find  from  your  investigation  that 
the  reissue  patent  bore  any  relationship  to  the 
United  States  Wright  patent  2374317? 

A.  It  was  very  much  like  it,  except  that  it  ap- 
pears to  contain  some  claims  which  do  not  appear 
to  be  in  the  Wright  patent  2374317.  [9] 

Q.  Did  you  find  from  your  investigation  that 
the  AVright  reissue  bore  any  relationship  on  its  face 
to  the  earlier  United  States  Wright  patent 
2374317? 

A.  Well,  that  also  speaks  for  itself,  472221,  on 
its  face,  is  stated  to  be  a  reissue  patent  of  463822. 

Q.  My  question,  Mr.  Houghton,  was  whether  or 
not  it  bore  any  relationship  on  its  face  to  the 
United  States  Wright  patent  2374317? 

A.  Well,  T  thought  T  was  going  to  bring  that 
out.  I  was  going  to  add  morc^  to  my  statement. 

Q.     T  am  sorry  I  interrupted  you. 

A.  Being  a  reissue  of  the  Canadian  ]^atont 
463822,  and  that  being  based  on  convention  applica- 
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tion  claiming  United  States  Serial  No.  369389,  and 
United  States  Serial  No.  369389  issuing  into  United 
States  patent  2374317,  the  relationship  is  apparent. 

Q.  Well,  do  you  find  on  the  reissue  Wright  pat- 
ent, the  Canadian  patent,  the  filing  date  of  the 
United  States  ai)plieation  which  matured  into  the 
United  States  Wright  patent  2374317? 

Mr.  Lyon:  That  is  asking  the  witness  to  com- 
pare docimients.  It  is  objected  to  on  that  ground. 
The  documents  speak  for  themselves.  I  do  not  see 
any  reason  for  asking  this  witness  to  make  a  com- 
parison of  documents,  which  anyone  can  make.  [10] 

The  Witness:  I  do  not  see  any  printing,  any- 
thing of  that  sort,  but  it  is  obvious  to  anyone  that 
my  explanation  is  right.  The  reissue,  472221,  is  a 
reissue  of  another  Canadian  patent,  463822,  and 
that  is  based  on  the  application  which  matured 
into  the  United  States  patent  2374317. 

Q.  (By  Mr.  Scofield) :  On  the  syllabus  heading 
of  reissue  patent  472221,  do  you  find  the  filing  date 
of  the  United  States  Wright  patent,  December  10, 
1940? 

A.  Yes,  I  do  see  it  now.  It  says  on  the  reissue 
application  October  25,  1950,  Serial  No.  607200  in 
the  United  States  December  10,  1940,  which  is  the 
filing  date  of  the  application  which  matured  into 
United  States  patent  2374317. 

Q.  Did  you  receive  any  notice  from  W.  &  B.  or 
Kenneth  Wright  of  the  issuance  of  this  reissue 
patent,  and  I  am  referring  to  the  Canadian  reissue  ? 

A.     My  memory  is  that  after  we  had  found  it  in 
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the  Gazette,  Mr.  Wright  sent  me  copies  of  claims  of 
Canadian  patents  which  had  been  issued  him,  and 
I  think  that  they  were  the  claims  in  Canadian  pat- 
ent 463822  of  March  21,  1950,  and  Canadian  patent 
472221  which  issued  March  13,  1951.  That  is  my 
best  memory  as  to  that. 

Q.  Do  you  have  a  record  of  when  those  claims 
were  sent  to  you  by  Mr.  Wright  ?  [11] 

A.  I  am  sure  that  they  must  be  here.  I  will  look 
it  up. 

Yes,  I  have  a  letter  here  dated  April  3,  1951, 
directed  to  me,  and  signed  B.  &  W.,  Inc.,  by  K.  A. 
Wright.  [12] 

Q.     May  I  see  the  letter,  please? 

A.  I  will  read  it  into  the  record,  if  you  wish  me 
to. 

Q.  In  view  of  the  fact  that  the  letter  has  the 
date  stamp  of  your  office  on  it,  would  you  object  to 
my  offering  a  photostat  of  it  in  the  record  as  an 
exhibit  for  identification  ? 

A.     No,  I  have  no  objection. 

Q.  Would  you  like  to  have  the  reporter  mark 
the  letter  dated  April  3,  1951,  on  the  letterhead  of 
B.  &  W.,  Inc.,  addressed  to  Mr.  A.  M.  Houghton, 
and  signed  K.  A.  Wright,  as  Plaintiff's  Exhibit  73 
for  identification,  and  it  is  my  imderstanding,  Mr. 
Houghton,  that  with  this  Wright  letter  there  was 
enclosed  the  claims  of  this  reissue  Canadian  ])atent, 
Exhibit  Q-1  for  identification? 

A.     That  is  my  recollection. 
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(The  letter  referred  to  was  marked  Plain- 
tiff \s  Exhibit  No.  73,  for  identification.) 

Q.  (By  Mr.  Scofield) :  Do  you  have  the  copies 
of  the  claims  in  your  file  that  were 

A.     Oh,  yes,  I  have  them  here. 

Q.  T  would  like  to  have  the  copies  of  the  claims 
marked  as  Plaintiff's  Exhibit  73-A  for  identifica- 
tion, aiul  Plaintiff's  Exhibit  73-B  for  identification. 

(Th(»  claims  referred  to  were  marked  Plain- 
tiff's Exhibits  73-A  and  73-B  [13]  for  identifi- 
cation.) 

The  Witness:  I  am  willing  that  you  make  copies 
of  these  and  use  them  as  you  see  fit. 

Q.     (By  Mr.  Scofield)  :     I  thought 

A.  But  I  object  very  seriously  to  letting  my  files 
go  out  of  my  office  for  that  purpose,  so  arrange- 
ments will  have  to  be  made  with  your  reporter  that 
he  copy  them  here. 

Q.  Well,  would  it  be  satisfactory  to  you  to  have 
])hotostats  made  and  let  me  pay  for  the  copies  of 
the  photostats?  You  have  them  made  from  your 
office  if  you  w^ould  rather  not  deliver  them. 

A.  Yes,  I  will  attend  to  that  for  you.  I  will  have 
])hotostats  of  these  two  pai)ers  made  and  deliver 
them  to  the  reporter,  and  would  expect  you  to  pay 
for  them. 

Q.     I  shall  try  to  fulfill  youi*  expectations. 

On  the  receipt  of  this  letter  from  Mr.  Wright, 
what  did  you  do  next?  Did  you  make  I'ui'ther  in- 
vestigation of  this  reissue  patent  i 
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A.  I  do  not  think  so;  I  had  already  considered 
the  patent.  I  note  that  in  my  receipt  date  stamp, 
which  is  April  9,  1951,  on  this  letter,  there  is  in  the 
space  ''Refd  To,"  there  is  a  notation  ''JHL,"  so 
that  it  was  referred  to  Mr.  James  H.  Littlehales, 
for  whom  these  initials  stand,  for  his  consideration. 
The  claims  being  the  same  as  those  I  had  already 
considered,  I  do  not  think  we  did  anything  [14] 
further  about  it. 

Q.  Had  you  prior  to  the  receipt  of  Mr.  Wright's 
letter  on  April  3,  1951,  notified  anyone  in  the  Gulf 
Oil  Company  with  regard  to  the  Wright  Canadian 
patent  472221? 

A.  I  believe  I  had,  because  we  knew  of  this 
patent  before  we  received  these  copies  of  the  claims. 

Q.  With  whom  did  you  communicate  informa- 
tion that  the  reissue  patent,  the  Wright  reissue,  had 
been  granted  in  Canada  before  April  3,  1951? 

A.  Oh,  my,  I  don't  know  the  particular  indi- 
vidual, and  I  don't  know  the  exact  date.  I  can 
probably  refresh  my  recollection  by  going  through 
correspondence,  if  I  have  any,  on  the  subject. 

It  was  my  custom  to  keep  Mr.  Wescott  and  Mr. 
Vollmer  posted  in  all  matters  of  this  sort,  because 
I  knew  they  were  interested,  and  if  I  wrote  a  letter 
it  was  probably  directed  to  Dr.  Paul  Foote,  who  is 
executive  vice  president  of  Gulf  Research  and  De- 
velopment Company. 

Q.  Do  you  have  a  record  of  communicating  with 
him  prior  to  April  3,  1951  ? 

A.    What  was  that  date  ? 
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Q.     April  3,  1951,  the  date  of  Mr.  Wright's  letter. 

Mr.  Lyon:  Mr.  Houghton,  just  so  there  may  be 
no  mistake,  where  is  that  letter  from  Mr.  Wright  i' 
The  question  asked  you  was  prior  to  April  3.  Your 
receipt  stamp  shows  [15]  that  you  received  it  April  9. 

Q.  (By  Mr.  Scotield) :  You  can  answer  the 
question,  then,  as  to  April  9,  if  anytime  prior  to 
April  9  you  had  communicated  with  Gulf  Oil. 

A.  The  record,  so  far  as  I  now  can  see,  shows 
the  first  written  communication  to  be  to  Dr.  Paul  I). 
Foote,  dated  May  10,  1951,  which  is  subsequent  to  the 
receipt  of  these  claims  from  Mr.  Wright,  with  his 
letter  of  April  3,  1951. 

Q.  Do  you  have  a  copy  of  a  letter  that  you  wrote 
to  Mr.  Foote  on  May  10, 1951  ? 

A.  Yes,  that  is  what  I  am  looking  at  now,  to 
refresh  my  recollection. 

It  relates  to  quite  a  number  of  other  matters,  but 
there  is  a  statement  in  it.  '*  Wright  has  obtained 
Canadian  patent  472221  (copy  enclosed)  issued 
March  13,  1951,  on  well-conditioning  method  which 
includes  the  step  of  cementing.  It  is  interesting  to 
note  that  the  Canadian  patent  departs  in  this  re- 
spect from  the  disclosure  and  claims  of  the  Wright 
U.  S.  patent  on  well-conditioning.  In  view  of  the 
issuance  of  this  patent  to  Wright,  it  is  somewhat 
problematical  that  Hall  can  patent  the  same  or  sub- 
stantially the  same  cementing  method  in  [16]  Can- 
ada." 

Q.     Was  that  the  only  nicntioii  in  your  letter  to 
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Mr.  Foote  of  May  10,  1951,  of  the  issuance  of  the 

Wright  reissue  patent  No.  472221?        A.     Yes. 

Q.  Are  there  matters  in  that  letter  that  are  of 
such  nature  that  you  would  rather  not  have  the 
letter  photostated  as  an  exhibit  in  this  case? 

A.  Yes.  There  are  matters  there  that  I  don't 
think  are  pertinent  to  the  issues  here,  and  which  are 
in  the  the  nature  of  confidential  communications 
to  my  client. 

The  letter  refers  to  matters  I  had  heard — maybe 
all  hearsay — I  just  wrote  it  trying  to  keep  Dr. 
Poote  and  his  associates  posted. 

Q.  Are  there  any  other  references  in  the  letter 
to  the  Hall-Wright  litigation?  A.     Oh,  yes. 

Q.  Would  you  have  any  objection  to  reading 
such  parts  of  the  letter  that  have  reference  to  the 
Hall- Wright  matter? 

A.  The  Gulf  Oil  Corporation  and  Gulf  Research 
and  Development  Company  have  been  very  much 
disturbed  by  the  unsettled  patent  situation  between 
B.  &  W.,  on  the  one  hand,  and  Weatherford  Com- 
pany, on  the  other  hand,  and,  therefore,  as  any 
information  comes  to  me,  no  matter  of  what  kind, 
I  try  to  keep  them  posted.  [17] 

*       -x-       ^ 

Q.  (By  Mr.  Scofield)  :  In  view  of  Mr.  Lyon's 
objection,  would  you  have  any  objection  to  letting 
me  offer  a  photostat  of  this  letter  as  an  exhibit  for 
identification  in  this  case  ? 

A.  No.  I  think  it  will  be  harmful  to  your  case, 
but  go  ahead. 
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Mr.  Scofield:  All  right.  It  is  requested  that  the 
reporter  mark  the  letter  for  identification  as  Plain- 
tiff's Exhibit  74.  [18] 

(The  letter  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  74,  for  identification.) 

The  Witness :     May  I  make  a  statement  ? 

Q.     (By  Mr.  Scofield) :     Yes,  go  ahead. 

A.  This  letter  should  be  considered  from  the 
standpoint  I  just  explained.  It  may  have  some 
opinions  of  mine  as  to  the  patent  situation.  It  may 
be  based  on  things  that  I  had  heard,  matters  which 
I  had  not  definitely  checked,  and  should  be  read  in 
that  light. 

Q.  Well,  I  am  sure  that  the  Court,  in  reading 
the  letter,  will  view  it  with  the  suggestions  that  you 
have  made. 

Mr.  Lyon :  In  view  of  the  witness '  statement,  we 
renew  our  objection  to  any  consideration  of  the  let- 
ter as  incompetent,  irrelevant,  and  immaterial, 
being  based  on  hearsay. 

Q.  (By  Mr.  Scofield) :  Did  you  receive  from 
Mr.  Foote  any  reply  to  this  letter  of  May  10,  1951  ? 

A.    Yes,  I  did. 

Q.     Marked  here  as  Plaintiff's  Exhibit  74? 

A.  Yes.  I  received  a  memorandum  from  him 
dated  May  21,  1951,  referring  to  the  letter  in  which 
he  says : 

'^It  is  our  understanding  that  you  think  this  [19] 
patent   may   be   ignored   despite   the   fact   that   it 
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would  be  infringed  by  the  use  of  Weatherford 
scratchers  and  centralizers  in  Canadian  Gulf's  eas- 
ing cementing  operations.  Wright's  Canadian  pat- 
ent is  considered  invalid  since  it  is  based  on  his 
U.  S.  method  patent  which  does  not  cover  casing 
cementing." 

Q.  Would  you  have  any  objection  to  my  offering 
a  photostat  of  that  letter  or  marking  it  for  identifi- 
cation ? 

A.  Yes,  I  would ;  but  I  suppose  I  have  to  give  it 
to  you  if  you  want  it.  The  fact  is  that  the  letter  was 
an  entire  mistake.  His  understanding,  stated  in  his 
letter  that  this  patent  may  be  ignored,  was  erro- 
neous. I  had  not  said  so. 

Q.  Well,  I  think  the  letter  will  stand  for  itself, 
and  I  should  like  to  have  the  reporter  mark  the 
letter  as  Plaintiff's  Exhibit  75  for  identification. 

A.    Yes. 

(The  letter  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  75,  for  identification.) 

Q.  (By  Mr.  Scofield) :  Did  you  make  any  reply 
to  Mr.  Foote's  letter  of  May  21,  1951,  marked  here 
as  Plaintiff's  Exhibit  75  for  identification?  [20] 

A.  I  think  I  must  have.  T  would  not  let  a  mis- 
understanding of  that  sort  stand. 

Yes,  I  did,  on  May  28,  1951,  I  wrote  to  Dr.  Foote 
again,  replying  to  his  letter  of  May  10 — no,  reply- 
ing to  his  letter  of  May  21,  in  which  I  stated: 

^^I  regret  that  my  letter  of  May  10  led  you  to  the 
understanding  that  the  recent  issued  Canadian  pat- 
ent to  Wright  may  be  ignored,  despite  the  fact  that 
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it  would  be  infringed  by  the  use  of  Weatherford 
scratchers  and  centralizers  in  Canadian  Gulf  casing 
cementing  operations,"  and  then  I  go  on  to  say 
that  although  B.  &  W.  has  not  indicated  an  inten- 
tion to  enforce  this  patent  against  Gulf,  it  is,  under 
the  circumstances,  in  position  to  do  so. 

Q.  I  should  like  to  have  the  reporter  mark  that 
letter  as  Plaintiff's  Exhibit  76  for  identification. 

A.  You  will  understand  it  gives  my  interpreta- 
tion of  an  opinion  regarding  this  patent.  It  sort  of 
gives  the  history  of  the  situation  with  respect  to 
the  patent,  and  it  includes  the  sentence,  ^^Accord- 
ingly, the  claims  of  the  reissue  patent,  in  my  judg- 
ment, cover  the  use  of  Weatherford  scratchers  in 
casing  cementing  operations." 

At  that  time  I  was  not  considering  the  validity 
of  the  patent  and  had  no  definite  knowledge  of  any- 
thing which  would  invalidate  it,  but  I  seemed  to  be 
interested  [21]  primarily  in  whether  or  not  it  was 
entitled  to  the  convention  date,  as  claimed,  thinking 
that  if  it  was  not,  then  I  might  be  able  to  find  some 
anticipating  art.  After  a  study  I  decided  it  was 
entitled  to  the  convention  date. 

Q.     When  you — pardon  me,  are  you  through? 

A.    Yes. 

(The  letter  referred  to  w^as  marked  Plain- 
tiff's Exhibit  No.  76,  for  identification.) 

Q.  (By  Mr.  Scofield)  :  When  you  investigated 
this  Wright  reissue  patent,  and  before  you  wrote 
to  Mr.  Foote  with  respect  to  the  patent,  did  you 
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give  any  consideration  to  the  Hall- Wright  contract 

in  this  connection?  A.     Yes,  I  think  I  did. 

It  occurs  to  me  now  that  before  my  letter  to  Dr. 
Foote  calling  attention  to  this  Canadian  patent 

Q.     That  is  May  10, 1951. 

A.  All  right — I  had  mentioned  it  on  the  phone 
to  Mr.  Leslie  Vollmer,  and  it  is  my  recollection 
that  this  was  before  I  received  the  copies  of  the 
claims  from  Mr.  Wright. 

I  remember  that  Mr.  Vollmer  seemed  to  have 
difficulty  in  understanding  this  question  of  conven- 
tion, and  he  seemed  to  think  that  if  in  the  original 
United  States  application,  [22]  although  disclosed 
certain  matter  was  canceled,  that  it  would  bind  the 
prosecution  in  Canada,  and  that  Wright  would  be 
estopped  to  claim  that  matter  in  Canada.  In  other 
words,  he  thought,  as  I  understood  him,  that  the 
patents  had  to  sort  of  exactly  correspond,  and  that 
Wright  could  not  claim  convention  date  because  of 
the  prosecution  in  the  United  States. 

I  did  not  agree  with  that,  and  tried  to  explain  to 
him  that  if  a  complete  copy  of  the  Wright  original 
application  maturing  into  the  Wright  U.  S.  patent 
2374317,  as  filed  in  Canada  or  as  relied  upon,  dis- 
closed the  matter  claimed  in  Canada,  that  as  far  as 
I  could  see,  Wright  was  entitled  to  the  benefit  of 

that  date.  [23] 

*     *     * 

Q.     Did  you  communicate  further  with  Mr.  Foote 


Kenneth  A.  W light,  etc.  3341 

(Deposition  of  Alfred  M.  Houghton.) 

after  your  letter  of  May  28,  1951,  with  respect  to 

this  Wright  reissue  patent? 

A.  I  may  have.  Yes,  I  did  on  June  20,  1951;  I 
communicated  with  him  again  on  this  subject,  re- 
ferring to  an  article  by  Barkis  and  Wright  pub- 
lished in  International  Oil,  October,  1941,  which  he 
had  run  across,  and  which  he  sent  me. 

Q.     What  is  the  date  of  that  letter  ? 

A.  June  20,  1951;  and  I  told  him  that  I  had 
made  a  more  thorough  study  of  the  Wright  Cana- 
dian patent  and  its  relationshij)  to  the  Wright 
United  States  patent,  as  a  result  of  which  it  was 
my  conclusion  that  Wright  is  entitled  to  rely  upon 
the  filing  date  of  his  U.  S.  case,  namely,  December 
10,  1940,  since  his  Canadian  application  was  prop- 
erly filed  under  the  international  convention,  and 
in  view  of  that  conclusion,  the  October,  1941,  pub- 
lication [24]  would  not,  in  my  opinion,  be  a  refer- 
ence upon  which  we  could  rely  in  defense  of  a  suit 
for  infringement  of  the  Wright  patent. 

I  said,  accordingly,  that  I  was  still  of  the  opinion 
that  we  should  respect  the  patent  and  not  open 
ourselves  to  a  charge  of  infringement,  but  allow  Mr. 
Hall  to  take  the  initiative  in  attacking  the  patent 
if  he  considers  it  desirable  to  do  so. 

Q.  I  believe  you  indicated  in  your  answer  that 
there  was  a  publication  referred  to  in  this  letter? 

A.  Yes.  I  said  it  was  International  Oil  of  Octo- 
ber, 1941.  I  don't  think  I  gave  you  the  title,  '^Cas- 
ing Movement  While  Cementing."  That  is  the  title. 

Q.     That  is  or  is  not  the  title  ? 
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A.     That  is  the  title. 

Q.  Is  there  a  copy  of  the  publication  attached 
to  your  letter  copy  ? 

A.  Yes,  sir.  It  is  attached  to  a  letter  from  Dr. 
Foote  when  he  forwarded  it  to  me,  a  very  interest- 
ing publication. 

Q.  Now,  is  this  letter  of  June  20  a  letter  which 
you  wrote  to  Foote  or  from  Foote  to  you  ? 

A.  The  letter  of  June  20  is  a  letter  I  wrote  to 
Foote  acknowledging  receipt  of  the  publication. 

Mr.  Scofield:  I  should  like  to  have  the  reporter 
mark  [25]  the  letter  dated  June  20,  1951,  as  Plain- 
tiff's Exhibit  77  for  identification. 

(The  letter  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  77,  for  identification.) 

Mr.  Scofield:  I  should  like  to  have  the  reporter 
mark  the  copy  of  the  publication  as  Plaintiff's  Ex- 
hibit 77-A  for  identification. 

(The    publication    referred   to    was   marked 
Plaintiff's  Exhibit  No.  77-A,  for  identification.) 

Q.  (By  Mr.  Scofield):  When  you  wrote  this 
letter  of  June  20,  1951,  had  you  at  that  time  had 
any  communication  with  the  firm  of  Lyon  and  Lyon 
or  any  of  the  members  thereof? 

A.  Oh,  probably ;  they  dropped  in  to  see  me  once 
in  a  great  while,  just  as  you  do.  Sometimes  they, 
as  well  as  you,  send  me  copies  of  decisions  in  Patent 
Office  interference  matters. 

Q.  Did  you  see  anybody  from  the  fimi  of  Lyon 
and  Lyon  during  June,  1951  ? 
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A.  I  think  so.  I  am  not  sure ;  I  will  have  to  chock 
up  on  that. 

Q.     Do  you  have  a  record  of  that  there? 

A.  On  June  19,  I  had  a  letter  from  Lyon  and 
Lyon,  [26]  stating: 

^'When  I  was  last  in  Washington  I  stated  that  I 
would  advise  you  with  respect  to  the  Hall  vs.  Wright 
case  set  for  today,  June  19.  The  case  was  called 
today  by  the  Court." 

I  do  not  know  what  else  this  has  to  do  with  him — 
oh,  yes.   He  says : 

^^I  enclose  a  decision  of  the  Commissioner  of  Pat- 
ents in  the  Hall  vs.  Wright  interference  directing 
the  primary  examiner  to  finally  reject  the  pending 
Hall  application.  Serial  No.  55619,  thereby  conclud- 
ing that  no  patent  should  be  granted  to  Hall  upon 
his  application." 

Q.  Is  that  a  letter  from  Mr.  Leonard  Lyon  to 
you? 

Mr.  Lyon:  No,  it  is  a  letter  from  Mr.  Lewis 
Lyon. 

The  Witness :     No,  it  is  not. 

Q.  (By  Mr.  Scofield)  :  That  is  a  letter  from 
Mr.  Lewis  Lyon  to  you,  Mr.  Houghton  ? 

A.     Yes. 

Q.  Now,  had  you  seen  Mr.  Lewis  Lyon  or  Mr. 
Leonard  Lyon  during  the  month  of  June,  1951  ? 

A.     T  don't  know,  but  this  letter  starts  out  to  say: 

^^  When  I  was  last  in  Washington  T  stated  I  would 
advise  you  with  respect  to  the  Hall  vs.  Wright  [27] 
case,"   so   he   probably  was   down   in    Washington 


3344  Jesse  E,  Hall,  etc,  vs, 

(Deposition  of  Alfred  M.  Houghton.) 
sometime  previous  to  that  when  he  made  that  state- 
ment. 

Q.  Do  you  now  have  any  recollection  of  a  visit 
wdth  Mr.  Lewis  Lyon  prior  to  this  date  of  June  19, 
1951? 

A.  Oh,  no  definite  recollection  of  the  time  or 
what  was  discussed.  I  see  him  very  seldom. 

Mr.  Scofield:  I  should  like  to  have  the  reporter 
mark  the  letter  of  June  19,  1951,  written  by  Mr. 
Lewis  Lyon  to  Mr.  Houghton,  as  Plaintiff's  Exhibit 
No.  78  for  identification. 

(The  letter  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  78,  for  identification.) 

Q.  (By  Mr.  Scofield)  :  Now,  is  it  my  under- 
standing that  he  enclosed  a  copy  of  some  Patent 
Office  paper  with  that  letter?  [28] 

A.  Yes.  A  copy  of  the  decision  of  the  Commis- 
sioner of  Patents  in  the  Hall  v.  Wright  interference, 
No.  84411. 

Q.  AVell,  I  think  that  that  paper  has  already 
been  marked  for  identification  in  the  interference 
as  one  of  the  defendants'  exhibits,  so  it  will  not  be 

necessary  to  make  a  copy  of  that  paper 

*     *     ^f 

Mr.  Scofield:  I  believe  it  is  in  evidence  as  your 
exhibit,  or  it  is  marked  for  identification  as  your 
Exhibit  T,  so  I  do  not  believe  it  will  be  necessary 
to  duplicate  that  exhibit. 

Q.     (By  Mr.  Scofield)  :     Did  you  have  any  other 
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communication  with  Mr.  Foote  or  with  the  Gulf  Oil 
or  Gulf  Research?  A.     Yes.  I  wrote 

Q.     After  this  June  19th  letter? 

A.  Yes.  I  wrote  to  Dr.  Foote  on  June  21,  ad- 
vising him  about  the  decision,  and  explaining  it  in 
part,  just  to  keep  him  posted.  [29] 

Mr.  Scofield :  I  would  like  to  have  the  reporter 
mark  the  letter  of  June  21,  1951,  from  Mr.  Hough- 
ton to  Dr.  Foote,  as  Plaintiff's  Exhibit  79  for 
identification. 

(The  letter  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  79,  for  identification.) 

The  AVitness:  It  refers  to  Wright's  attorney 
advising  me  that  the  California  suit  had  been  post- 
poned. I  did  not  send  him  a  copy;  I  just  discussed 
it. 

Q.  (By  Mr.  Scofield)  :  Do  you  find  in  your  file 
any  further  communication  with  Gulf  Research  & 
Development  or  any  communication  from  them  after 
Jime  21,  1951,  with  respect  to  this  Hall  matter  or 
the  Canadian  situation? 

A.     After  June  what? 

Q.     21,  I  believe  your  last  letter  was,  was  it  not? 

A.  Yes.  On  July  17,  1951,  I  wrote  to  Dr.  Paul 
n.  Foote,  again  referring  to  that  decision  denying 
llall  a  right  to  a  patent,  and  instructing  the  ex- 
aminer to  finally  reject  the  claims;  nnd  apparently 
somebody  had  advisc^d  me  that  Hall  had  filed  a 
petition  for  reconsideration.  I  thiidv  it  was  you, 
Mr.  Scofield. 
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Mr.  Scofield:  I  would  like  to  have  that  letter 
marked  as  Plaintiff's  Exhibit  80  for  identification. 

(The   letter   referred   to   was   marked    [30] 
Plaintiff's  Exhibit  No.  80,  for  identification.) 

The  Witness:  This  is  just  resulting  in  opening 
up  all  of  my  files,  and  I  consider  a  lot  of  this  con- 
fidential communications. 


Q.  Well,  I  think  that  the  Court  will  take  that 
into  consideration  in  reading  these  letters,  Mr. 
Houghton.  Do  you  find  any  communication  after 
July  17,  1951? 

A.     Prom  whom  and  to  whom? 

Q.     Between  you  and  Gulf  Research. 

A.  Yes.  Here  is  a  letter  of  July  24,  1951,  which 
appears  [31]  to  be  the  next  one.  It  is  to  Dr.  Poote, 
entitled  this  subject. 

Q.     Was  this  a  letter  from  you  to  Dr.  Poote? 

A.  Yes;  and  it  relates  to  an  entirely  different 
matter.  You  will  have  to  take  my  word  for  that. 
But  as  long  as  you  appear  to  be  interested  when- 
ever I  saw  Mr.  Lyon,  it  does  make  reference  to  the 
fact  that  Mr.  Wright  and  Mr.  Lyon  were  here  the 
day  before,  which  would  be  July  23,  1951 

Mr.  Lyon:     July  23? 

The  Witness:     July  23,  1951. 

Mr.  Lyon:  Pardon  me,  I  thought  you  said  July 
22nd. 

Q.  (By  Mr.  Scofield) :  Had  you  heard  from  Mr. 
Lyon  prior  to  this  visit  in  any  way? 
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A.  Mr.  Lyon  phoned  me  around  July  19.  Mr. 
Littlehales  of  my  office  took  the  message,  that  he 
would  like  to  see  me  Monday  morning,  July  23. 

Q.  Do  you  know  whether  that  was  a  phone  call 
that  was  made  here  in  Washington,  or  was  it  a  long 
distance  call  ? 

A.  The  memorandum  says  that  ''Mr.  Lyon 
phoned  me  today" — that  being  Mr.  Littlehale's — no, 
it  was  my  initials  which  are  on  it,  apparently.  I 
received  the  call.  It  says  that  he  ''phoned  me  today 
at  3:30  p.m.,  from  Los  Angeles,  he  would  like  to 
see  me  Monday  morning  next,  July  23."  [32] 

Q.  Did  he  indicate  in  that  phone  call  what  he 
wanted  to  see  you  about "? 

A.  I  don't  think  so.  I  imagine  it  was  this  other 
matter  that  we  were  referring  to  which,  as  far  as  I 
can  see,  has  nothing  to  do  with  this  situation. 

Q.  Did  Mr.  Wright  and  Mr.  Lyon  come  on  and 
have  a  meeting  with  you? 

A.     Yes,  they  did. 

Q.     On  July  23,  1951  ?  A.     Yes,  they  did. 

Q.  Did  you  hear  from  Dr.  Foote  on  any  other 
occasion  during  July,  with  respect  to  the  Wright 
Canadian  situation? 

*       -x-       -x- 

Q.  Did  you  receive  a  copy  of  a  letter  that  Mr. 
Foote  wrote  to  Mr.  Bohart?  A.     About  when? 

Q.     On  or  about  July  23,  1951. 

A.  Yes,  there  is  a  letter  of  July  23,  1951,  or  a 
memorandum  from  Dr.  Paul  D.  Foote  to  Mr.  P.  H. 
Bohart. 
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Q.     How  is  that  name  spelled? 

A.     B-o-h-a-r-t.  [33] 

Q.  Was  that  received  with  a  letter  from  Dr. 
Foote?  A.     No,  apparently  not. 

Q.  What  is  the  date  of  that  letter  from  Dr. 
Foote  to A.     July  23,  1951. 

Q.     Does  that  pertain  to  this  Canadian  situation?  j 

A.  Yes ;  it  refers  to  the  Canadian  patent  472221, 
and  states  that,  ^' After  study  Mr.  Houghton  has 
reached  the  opinion  that  this  patent  for  cementing 
casing  covers  the  method  casing  that  is  being  used  in 
Gulf's  Canadian  operations.  Therefore,  the  use  of 
scratchers  other  than  those  sold  by  B.  &  W.,  Inc., 
for  casing  cementing  in  Canada  would  be  an  in- 
fringement of  the  Wright  Canadian  patent.  Mr. 
Houghton  has  the  further  opinion  that  we  should 
respect  the  Wright  Canadian  patent  and  not  open 
ourselves  to  a  charge  of  infringement.  For  the  time 
being  at  least  it  is  indicated  that  only  B.  &  W. 
scratchers  should  be  used  for  Gulf's  casing  cement- 
ing operations  in  Canada." 

Mr.  Scofield:  I  should  like  to  have  the  reporter 
mark  that  letter  as  Plaintiff's  Exhibit  81  for  identi- 
fication. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  81,  for  identification.) 

Q.  (By  Mr.  Scofield)  :  Did  you  have  a  con- 
ference in  Pittsburgh  some  time  in  August,  at  which 
time  this  Canadian  situation  was  [34]  considered 
by  the  Gulf  Oil  Company? 
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A.     What  time  are  yon  talking  about  now? 

Q.  In  August,  1951.  Was  there  a  conference  in 
Pittsburgh?  A.     Yes. 

Q.     About  what  date  was  that,  Mr.  Houghton? 

A.     Around  August  20,  1951. 

Q.  Do  you  have  any  record  of  who  attended 
that  conference?  A.     Yes,  I  do. 

Q.     Who  was  there,  please? 

A.  Mr.  P.  O.  Settle,  Assistant  General  Counsel 
of  the  Gulf  Oil  Corporation;  Dr.  B.  B.  Wescott,  of 
Gulf  Research  &  Development;  Mr.  Leslie  Vollmer, 
of  Gulf  Research  &  Development;  Mr.  James  H. 
Littlehales,  of  the  Patent  Department,  and  myself. 

Q.  Is  Mr.  Littlehales  the  same  Mr.  Littlehales, 
who  sits  by  your  side  here  now? 

A.     Yes,  sir. 

Q.  Did  you  make  a  report  to  Mr.  Foote  after  the 
meeting  with  respect  to  what  was  considered? 

A.     Yes,  sir;  I  did. 

Q.     What  was  the  date  of  that  report? 

A.     August  21,  1951. 

i\ray  I  volunteer  a  statement  here?  I  don't  know 
how  far  [35]  I  can  go  in  doing  that  kind  of  thing. 

Q.  Well,  I  would  prefer  if  you  did  not  make  a 
statement  other  than  answer  the  question,  Mr. 
Houghton.  I  am  sure  that  Mr.  Lyon  will  not  want 
anything  on  the  record  other  than  what  pertains  to 
our  particular  matter  here  under  consideration. 

A.  Well,  we  did  have  that  conference  up  there 
on  August  20,  and  I  reported  the   results  to   Dr. 
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Foote  on  August  21,  and  the  conference  was  had  as 
a  result  of  my  calling  Dr.  Wescott  a  few  days  be- 
fore, stating  I  was  very  much  fed  up  with  this 
whole  situation.  I  was  being  harassed  by  the  at- 
torneys for  the  respective  parties,  particularly  Mr. 
Scofield  for  Hall,  apparently  in  an  endeavor  to  try 
to  persuade  me  to  make  reports  favorable  to  one 
side  or  the  other,  and  you  were  do^\Ti  here  to  see  me 
somewhere  around  that  time,  and  I  told  you  that  I 
was  going  to  have  such  a  conference  and  tr}^  to 
settle  this  matter  once  and  for  all  as  to  the  stand 
we  could  take,  at  least  temporarily,  in  this  very  com- 
plicated situation. 

Q.  Do  you  have  any  record  of  my  being  in  Wash- 
ington, during  the  months  of  either  July  or  August 
of  1951,  in  your  file? 

A.  No ;  I  onl.y  have  a  recollection  that  you  were 
here.  I  don't  know  that  there  is  any  record  here  of 
that.  I  have  not  seen  it  as  I  went  through  these 
papers.  We  discussed  the  [36]  matter  thoroughly. 

Q.     Do  you  have  a  definite  recollection  now 

A.  And  I  was  pretty  well  peeved  at  the  whole 
situation,  and  I  thought  the  tendency  here  to  use  a 
nebulous  patent  situation  was  far  beyond  the  scope 
of  what  patents  should  be  used  for. 

Q.  Do  you  have  now  a  definite  recollection  that 
I  personally  interviewed  you  or  met  with  you  during 
the  months  of  July  or  August,  of  1951  ? 

A.  I  have  a  recollection  of  such  a  meeting.  As  to 
the  exact  date,  I  don't  know,  but  T  reason  out  it 
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must  have  been  at  that  time  because  I  know  it  was 
shortly  before  I  went  up  to  Pittsburgh.  The  reason 
I  remember  that  is  I  told  you  I  was  going  up  there, 
and  you  phoned  me  once  or  twice  to  see  what  was 
the  result  of  the  meeting. 

Q.  Well,  is  it  your  recollection  that  these  con- 
versations between  you  and  me  were  personal  con- 
versations or  by  long  distance  phone? 

A.  The  latter  ones  were  long  distance  phone, 
])ut  the  first  one  that  I  am  referring  to  was  here  in 
my  office.  You  w^ere  here. 

Q.  You  do  not  have  any  record  of  when  that 
w^as? 

A.  I  don't  find  any  record  of  the  exact  date  of 
that. 

Mr.  Scofield:  I  would  like  to  have  the  reporter 
mark  the  letter  of  August  21,  1951,  as  Plaintiff's 
Exhibit  82  for  [37]  identification. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  82,  for  identification.) 

Q.  (By  Mr.  Scofield)  :  I  think  in  a  previous 
answer  you  indicated  that  there  was  some  particular 
circumstance  that  provoked  the  meeting  on  August 
20.  Do  you  have  any  recollection  as  to  just  what 
(lid  bring  about  that  meeting  that  you  had  in  Pitts- 
))urgh? 

A.  Yes.  I  was  being  very  much  provoked  at  this 
situation.  It  was  interfering  with  my  business  con- 
stantly, and  I  was  getting  a  little  tired  of  taking  all 
the  responsibility  of  rendering  these  opinions  and 
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everything,  and  I  wanted  to  confer  with  the  Law 
Department,  which  was  then  represented  by  Mr.  P. 
O.  Settle,  the  Assistant  General  Counsel,  and  with 
Dr.  Wescott  and  Mr.  VoUmer,  to  see  if  we  couldn't 
reach  some  decision  to  take  a  stand  in  this  matter, 
adopt  a  policy,  at  least  temporarily,  and  to  relieve 
myself  of  this  constant  interference ;  and  I  called  Dr. 
Wescott  making  that  suggestion  for  a  conference, 
and  he  arranged  it,  and  it  was  had,  as  a  result,  on 
Aug-ust  20,  1951. 

Q.  Getting  back  to  this  meeting  that  you  had  with 
Mr.  Wright  and  Mr.  Lewis  Lyon  on  July  23, 1  believe 
that  was  Monday  ?  [38]  A.     Yes. 

Q.  Did  either  Mr.  Lewis  Lyon  or  Mr.  Wright, 
indicate  to  you  in  that  meeting  that  there  had  been 
a  pre-trial  hearing  on  the  previous  Monday,  July 
16,  in  California,  in  this  case? 

A.  I  think  so ;  I  believe  so.  I  think  it  was  at  that 
meeting  I  got  that  information. 

Q.  Did  Mr.  Lyon  or  Mr.  Wright  during  that 
meeting  indicate  to  you  that  I  had  told  the  Court  on 
that  occasion,  that  suit  had  been  brought  in  Vene- 
zuela against  Mr.  Wright's  representative  or  B.  & 
W.'s  representative  in  Venezuela? 

A.  I  got  that  information  somewhere,  and  it 
probably  was  at  that  meeting. 

Q.  Did  Mr.  Lewis  Lyon  at  that  time  indicate  to 
you  that  he  had  not  been  advised  that  suit  had  been 
brought  in  Venezuela  by  Hall  ? 

A.  I  don't  remember  that.  We  did  not  go  into 
any  details  about  it. 
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Q.  Did  Mr.  Lewis  Lyon  indicate  to  you  at  that 
meeting  you  had  on  July  23,  that  he  was  going  to 
Venezuela  to  find  out  what  the  situation  was  down 
there  ? 

A.  Yes,  he  did,  and  he  asked  my  good  offices  to 
give  him  the  names  of  people  that  he  might  see  in 
the  Mene  Grande  Oil  Company.  I  didn't  loiow  who 
he  should  see. 

Just  as  I  have  helped  you  in  matters  like  that, 
giving  [39]  you  names  of  Gulf  people  at  your  insti- 
gation, I  thought  it  was  duty  to  give  him  the  names, 
and  I  went  so  far  as  to  phone  somebody  in  Pitts- 
burgh to  get  the  names  of  those  people,  because  I 
was  not  acquainted  with  them.  I  do  not  know  the 
setup  of  Mene  Grande,  and  I  gave  him  those  names 
so  that  he  could  go  down  there  and  make  what  in- 
vestigation he  might  be  ad\dsed  to  make. 

Q.  Who  did  you  phone  in  Pittsburgh  with  re- 
spect to  this  ? 

A.     I  think  I  phoned  Mr.  Vollmer. 

Q.     What  names  did  you  give  to  Mr.  Lyon? 

A.  You  will  have  to  get  that  from  him.  I  don't 
think  I  kept  a  memorandimi  of  that.  I  just  gave 
them  to  him  over  the  phone,  and  I  think  he  jotted 
them  down.  I  don't  think  I  have  a  memorandum  of 
that.  I  wasn't  interested,  particularly. 

Q.  Did  you  give  him  the  name  of  the  Gulf  at- 
torney who  represents  Gulf  or  Mene  Grande  in 
Venezuela  f 

A.     That  I  don't  know.  I  don't  know  if  I  gave 
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him  a  name,  and  I  don't  know  that  I  identified  the 

person.  It  was  all  very  casual. 

Q.  This  letter  that  you  wrote  on  July  24,  1951,  to 
Gulf  Research  &  Development  the  day  after  you 
had  talked  to  Mr.  Wright  and  Mr.  Lyon,  was  that 
with  respect  to  this  Venezuelan  situation? 

A.     What  date  was  that  letter,  please?  [40] 

Q.     July  24,  1951. 

Mr.  Lyon:     Wrote  to  whom? 

The  Witness:  You  are  going  to  introduce  a 
copy  of  this  letter? 

Q.     (By  Mr.  Scofield) :     Who  is  it  addressed  to? 

A.  It  is  addressed  to  Dr.  Foote.  There  is  a  men- 
tion in  there  about  Venezuela. 

Mr.  Scofield:  I  would  like  to  have  the  reporter 
mark  the  letter  written  by  Mr.  Houghton  to  Dr. 
Foote  as  Plaintiff's  Exhibit  83  for  identification. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  83,  for  identification.) 

The  Witness:  I  believe  you  have  got  that  letter 
in  there. 

I  think  there  should  be  strenuous  objection  to 
this.  It  relates  primarily  to  the  other  matter  which 
was  under  consideration,  and  I 

Q.  (By  Mr.  Scofield) :  What  was  the  other 
matter  that  was  under  consideration,  Mr.  Houghton  ? 

A.  It  was  a  matter  between  Mr.  Lyon  and  my- 
self, as  to  offering  when  he  sold  us  scratchers,  if 
we  purchased  them,  to  let  the  purchase  price  include 
a  royalty,  which  would  give  [41]  us  a  license  im- 
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niunity  under  all  patents  which  might  cover  thc^  use 

of  it. 

Mr.  Scofield :  T  think  the  letter  is  pertinent,  and 
I  should  like  to  have  it  marked,  if  you  will,  please. 
That  is  Exhibit  83. 

The  Witness:  I  objected  to  the  procedure  be- 
cause there  might  be  an  implied  admission  of 
validity  of  the  patent  that  we  might  take  a  royalty 

under.  I  later  secured  from  Mr.  Lvon  a  statement 

t/ 

that  that  would  not  be  so,  and  he  would  not  hold  us 
to  that,  and  I  think  I  approved  the  purchase  of  the 
scratchers  under  those  conditions.  It  was  all  an 
entirely  different  matter  from  any  Canadian  patents 
or  anything  of  that  sort. 

Q.  (By  Mr.  Scofield)  :  Did  you  ever  communi- 
cate directly  with  an  attorney  by  the  name  of 
Zuloaga  in  Venezuela,  in  behalf  of  Mr.  Lyon  in 
this  matter? 

A.     No,  not  that  I  remember. 

Q.  Did  you  ever  communicate  directly  with  any 
of  the  employees  of  Mene  Grande  in  Venezuela,  on 
behalf  of  Mr.  Lewis  Lyon  in  this  matter. 

A.  T  may  have  written  a  letter  down  there  about 
it,  but  I  don't  remember  it.  It  would  certainly  be  a 
normal  thing  to  do.  About  what  date  would  that  be  ? 
When  was  he,  Mr.  Lyon,  in  to  see  me  ?  [42] 

Q.  Mr.  Lyon  was  in  to  see  you,  according  to 
your  previous  testimony,  on  July  23,  1951.  I  have 
no  objection,  if  you  care  to,  to  ask  Mr.  Littlehales. 
He  knows  or  is  a  little  more  familiar  with  these 
files  than  you  are. 
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A.     I  have  a  file  here. 

Mr.  Lyon :     You  wrote  a  letter  for  me  on 

The  Witness:  I  wrote  a  letter  on  July  23,  1951, 
to  Mr.  Hoyt  Sherman,  Caracas,  Venezuela. 

Mr.  Scofield:  I  should  like  to  have  the  reporter 
mark  that  letter  of  July  23,  is  it,  1951,  as  Plaintiff's 
Exhibit  84  for  identification. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  84,  for  identification.) 

Mr.  Lyon:  I  have  to  object  to  that  on  the  ground 
that  it  is  an  entirely  incompetent,  irrelevant  and 
immaterial  matter,  and  further  on  the  ground  that 
although  the  letter  was  written  for  me  by  Mr. 
Houghton  it  was  never  used  nor  delivered,  to  Dr. 
Hoyt  Sherman  or  anybody  else.  I  still  have  the 
original. 

Mr.  Scofield:  Maybe  you  would  like  to  state  on 
the  record  what  you  did  with  respect  to  this  letter? 

Mr.  Lyon:     Nothing;  I  have  still  got  it. 

Mr.  Scofield :  I  mean  what  you  did  in  Venezuela 
after  you  got  there,  with  respect  to  the  letter.  [43] 

Mr.  Lyon:  I  did  nothing  with  respect  to  the 
letter. 

Mr.  Scofield:  Well,  let  the  letter  be  marked, 
please. 

Q.  (By  Mr.  Scofield)  :  AVas  the  Venezuelan  liti- 
gation discussed  at  all  in  this  conference  had  in 
Pittsburgh  on  August  20,  1951? 

A.  No,  only  in  a  most  general  way  in  the  sense 
that  the  parties  were  litigating  in  the  United  States, 
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and  we  thought  there  was  some  litigation  going  on 
in  Canada.  I  think  you  had  advised  me  that  you 
were  going  to  file  some  petition,  or  had  filed  some 
petition,  to  cancel  the  Canadian  Wright  patent, 
and  in  a  general  way  it  was  merely  said  that  was  the 
trouble  here;  all  this  litigation  between  the  parties, 
the  controversy,  is  of  their  own  making,  and  that 
we  cannot  keep  on  being  involved  in  this  all  the 
time,  so  let  us  make  some  decision  as  to  what  we 
should  do,  and  it  was  decided  that  since  Gulf  al- 
ways respected  the  patents  of  others,  that  having 
been  our  policy  for  years,  we  would  take  this  situa- 
tion as  it  existed  from  the  patent  standpoint,  and 
since  Wright  had  a  patent  in  Canada  covering  the 
operations  we  would  conduct  until  we  had  reason  to 
know  that  that  patent  did  not  cover  those  operations 
or  was  invalid,  we  would  respect  it;  and  therefore 
we  thought  we  should  advise  what  we  called  the 
field  to  buy  only  B.  &  W.  scratchers  in  Canada,  and 
thus  respect  that  patent,  until  conditions  changed 
or  we  wished  to  advise  otherwise.  [44] 

As  regards  the  United  States,  we  decided  there 
was  a  controvervsy  going  on.  The  parties  seemed  to 
think  that  I,  as  patent  counsel,  should  inter])ret  the 
old  contract  between  Wright  and  TIall,  make  a  de- 
cision as  to  what  will  ultimately  happen  in  this  liti- 
gation; and  I  have  taken  the  stand  constantly  that 
since  there  is  this  litigation  the  Court  should  decide 
such  matters,  and  the  very  fact  that  there  is  a  liti- 
gation shows  that  there  is  doubt,  at  least  as  to  the 
patent  situation  in  the  United  States. 
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Q.     Were  you  furnished  a  copy  of  a  letter 

A.  I  don't  think  you  let  me  finish  my  statement. 
I  think  my  answer  was  germane,  and  I  would  like  to 
continue. 

Q.  I  am  sorr}^  that  I  interrupted  you ;  go  ahead, 
Are  you  answering  a  question  here  ? 

A.     I  am  trying  to. 

Q.     Proceed,  Mr.  Houghton. 

A.  The  parties  seemed  to  think  that  I  should 
interpret  that  contract,  when  the  very  interpreta- 
tion of  it,  apparently,  is  going  to  be  up  to  the  Court, 
and  I  think  this  very  Court,  and  they  expected  me 
to  make  decisions  in  their  favor  as  to  the  purchasing 
of  the  scratchers,  and  I  laiew  enough  from  the  con- 
tract to  know  that  there  was  nothing  definite  at  the 
present  time  from  the  standpoint  of  which  side  had 
a  patent  that  we  should  have  to  respect,  and  I  so 
reported  at  the  conference,  and  said  in  my  opinion 
that  we  were  not  [45]  obligated  to  prejudge  this  mat- 
ter, that  the  Court  was  going  to  judge,  and  we  should 
consider  that  there  is  no  patent  situation  in  the 
United  States  that  we  should  have  to  respect  and, 
therefore,  the  field  could  buy  the  scratchers  in  the 
United  States  from  whomever  it  pleased. 

Then,  we  took  up  the  Venezuelan  situation;  only 
discussed  it  briefly  from  that  standpoint,  parallel- 
ing it  with  the  Canadian  situation,  that  Hall  had  a 
patent  or  maybe  two  down  in  Venezuela  which  had 
€ome  to  our  attention,  and  that  we  understood  our 
operations  might  infringe  one  or  more  of  those  pat- 
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ents  through  the  use  of  scratchers  other  than  those 
bought  from  Hall,  and  in  line  with  our  policy  in  re- 
si)ect  to  Canada,  we  would,  for  the  time  being,  re- 
spect the  Venezuelan  patent;  and  that  we  should 
possibly  issue  instructions  to  the  field  to  buy  scratch- 
ers only  from  Hall  or  Weatherford  for  use  in 
Venezuela ;  and  so  far  as  I  know  those  instructions 
went  out,  and  so  far  as  I  know  they  have  been  re- 
spected. But  we  kept  the  reservation  in  mind.  [46] 

If  anything  happened  to  show  us  that  the  Wright 
Canadian  patents  were  invalid  or  the  Venezuelan 
patents  were  invalid,  we  would  change  our  minds. 

I  have  not  finished  my  investigation  with  respect 
to  the  Venezuelan  patents,  and  do  not  know  what 
more  I  can  do  with  respect  to  the  Canadian  patents 
until  litigation,  which  I  understand  is  going  on  up 
there,  is  settled.  So,  we  are  respecting  patents  ex- 
tant, and  have  issued  instructions  accordingly. 

Q.  Where  you  furnished  a  copy  of  a  letter  that  I 
wrote  Mr.  Vollmer,  on  September  12,  1951? 

A.  I  have  not  checked  the  date.  I  think  I  Imow 
the  letter  to  which  you  refer. 

Yes,  I  have  a  copy  of  that  letter. 

Q.  Did  you  ever  give  instructions  to  Mr.  Vollmer 
about  answering  that  letter? 

A.  Yes.  I  discussed  the  letter  with  him  over  the 
phone.  I  was  very  much  peeved  that  you  had  written 
to  Mr.  Vollmer,  and  so  told  you  when  you  were  in 
the  office  a  few  days  later  or  shortly  thereafter; 
and  Vollmer  wanted  to  know  how  to  answer  the 
letter. 
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I  mulled  over  it,  and  I  think  I  drafted  an  answer, 
which  I  later  destroyed.  I  was  perturbed  by  it  be- 
cause it  seemed  to  be  another  one  of  these  inquiries 
b}^  outsiders  as  to  our  plans  and  policies,  which  were 
certainly  [47]  our  business ;  and  the  letter  appeared 
to  ask,  '^Did  you  do  so  and  so"  and  so  forth  and  so 
on. 

Apparently  Mr.  Hall  had  seen  Vollmer  previous 
to  that,  and  had  somehow  or  other  gotten  informa- 
tion about  the  instructions  we  were  about  to  give 
or  had  given  to  the  field  in  this  regard,  and  this  was 
sort  of  a  check-up  by  you,  and  it  didn't  come  di- 
rectly through  me,  and  I  didn't  like  it. 

Later  on  you  were  in  the  office,  and  we  had  not 
answered  the  letter  by  then,  and  I  explained  my 
position  to  you,  and  confirmed  some  of  the  facts  in 
the  letter,  and  then  I  advised  Volmer,  in  view  of 
that,  no  answer  to  the  letter  was  necessary,  and  none 
was  sent. 

Q.  To  3^our  knowledge,  there  has  been  no  an- 
swer to  date  then  ? 

A.  To  my  knowledge  there  has  been  no  answer.  I 
don't  think  it  calls  for  an  answer.  [48] 
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Cross-Examination 

By  Mr.  Lyon:  [49] 

*     *     * 

Q.  Who  is  Mr.  Bohart  to  whom  you  have  re- 
ferred % 

A.  Mr.  Bohart  is,  I  believe,  Vice  President  of 
one  of  the  companies.  I  don't  have  much  contact 
with  him  and,  particularly,  in  connection  with  this 
matter. 

Q.  Do  you  know  what  company  he  is  the  Vice 
President  of? 

A.  If  you  ^^ill  let  me  refer  to  my  pamphlet 
again,  I  think  I  can  check  it. 

Q.     Go  right  ahead. 

A.  I  don't  definitely  remember.  There  is  one 
other  matter  going  through  this  office  which  is  en- 
tirely irrelevant  to  this,  which  is  in  charge  of  one  of 
my  assistants,  and  I  see  Mr.  Bohart 's  name  on 
papers  in  connection  with  that.  I  don't  deal  di- 
rectly with  these  people.  [77] 

Mr.  Bohart  is  here  listed  as  Vice  President  of 
Gulf  Research  &  Development  Company;  he  is  Vice 
President  of  Gulf  Oil  Corporation,  apparently 
located  at  Tulsa;  he  may  be  Vice  President  of  some 
of  the  subsidiaries.  Do  you  wish  me  to  go  through 
the  whole  book  to  see  ? 

]\[r.  Scofield:  See  if  he  is  an  officer  of  Canadian 
Gulf? 

The  Witness :  He  is  Vice  President  of  Canadian 
Altapen    Oil   Company;   he   is   Vice   President   of 
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Canadian  Basin  Oil  Company ;  he  is  Vice  President 
of  Canadian  Northern  Plains  Oil  Company;  Vice 
President  of  Canadian  Pacific  River  Oil  Company ; 
he  is  Vice  President  of  Canadian  Plains  Oil  Com- 
pany; he  is  Vice  President  of  Canadian  Shield  Oil 
Company,  and  so  forth.  I  don't  want  to  go  through 
the  whole  book  on  the  whole  thing.  [78] 

*       -x-       * 

Q.  Is  it  not  a  fact,  Mr.  Houghton,  that  several 
days  before  my  call  on  you — and  by  ''several"  I 
mean  one,  two  or  three  days  before — on  July  19, 
that  you  had  telephoned  to  me  in  Los  Angeles  and 
asked  me  concerning  the  new  system  of  invoicing 
sent  out  by  B.  &  W.  which  I  had  ad\dsed  you  of, 
and  to  which  you  raised  an  objection?  [83] 

A.  Yes ;  it  was  shortly  before  that  that  I  phoned 
you  about  that. 

Q.  And  wasn't  it  true  that  on  July  19th  I  told 
you  I  would  discuss  that  matter  with  you  in  Wash- 
ington at  our  conference  on  July  23,  and  also  wanted 
to  get  some  information  from  you  concerning  whom 
to  see  in  Venezuela,  that  I  would  be  coming  through 
here  on  my  way  to  Venezuela  ? 

A.  I  think  that  was  the  substance  of  the  con- 
versation, yes. 

•X-        *        -x- 

Q.  On  July  23rd  you  also  informed  me,  after 
I  had  assured  you  that  the  Gulf  Company's  pur- 
chasing of  B.  &  W.  scratchers  on  the  invoice  in 
question  would  not  be  construed  as  an  admission  by 
you  or  the  Gulf  Company  of  the  validity  of  the 


Kenneth  A .  Wright,  etc.  336.3 

(Deposition  of  Alfred  M.  Houghton.) 

Wright  patents,  that  you  would  accept  that  method 

of  invoicing? 

A.  I  hardly  ever  make  that  kind  of  a  definite 
statement  until  I  have  had  a  chance  to  consider  it. 
T  think  probably  what  I  said  was  that  I  would  be 
inclined  to  advise  that  it  be  accepted.  [84] 

^     -x-     -x- 

Q.  Have  you  a  copy  of  that  letter  of  September 
12,  1951?  A.     Yes,  I  do  have. 

Mr.  Lyon:  I  will  ask  that  that  letter  be  marked 
for  identification  as  Exhibit  Z. 

(The  letter  referred  to  was  marked  Defend- 
ant's Exhibit  Z  for  identification.) 

Q.  (By  Mr.  Lyon)  :  And  you  have  stated  that 
you  had  corresponded  with  Dr.  Vollmer  concerning 
that  letter,  Exhibit  Z  for  identification.  Is  that  cor- 
respondence here  available? 

•X-        -x-        -x- 

Q.  Dr.  Vollmer  sent  you  the  letter  of  September 
12,  1951,  Exhibit  Z.  Did  he  send  it  with  a  letter  of 
transmittal?  A.     What  was  the  date  of  it? 

Q.     September  12.  [88] 

A.  Yes,  he  sent  it  to  me  over  the  signature  of 
Dr.  Foote,  with  a  letter  of  September  21,  1951. 

Mr.  Lyon:  T  will  ask  that  the  letter  of  Sep- 
tember 21,  1951,  be  marked  for  identification  as 
Defendants'  Exhibit  A  A. 
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The  Witness:     All  right. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  AA,  for  identification.)  [89] 


Redirect  Examination 

ByMr.  Scofield:[95] 

*     •}«•     ^ 

Q.  Did  you  contact  the  legal  department  of  any 
of  the  Canadian  Gulf  Oil  companies  before  the  direc- 
tive was  issued  by  Mr. A.     No. 

Q.     (Continuing)  :     Bohart  or  by  Mr.  Foote 

to  Mr.  Bohart? 

A.  No,  sir.  I  don't  do  that;  I  render  my  report 
to  the  executives,  and  the  rest  of  it  is  a  business 
proposition.  They  do  as  they  are  advised,  not  neces- 
sarily as  I  advise  them,  either. 

Q.  That  directive  was  to  the  effect  that  only 
B.  &  W.  scratchers  were  to  be  purchased  in  Canada, 
was  it  not?  A.     Yes,  sir. 

Q.  Was  it  a  coincidence  that  that  directive  was 
issued  on  the  same  day  that  you  had  your  meeting 
with  Wright  and  Lyon  here  in  Washington?  [98] 

A.  I  have  not  checked  it.  I  didn't  know  it  was 
the  same  day,  but  if  so,  it  was  certainly  a  coinci- 
dence. 


I 


[Endorsed]:     Filed  December  10,  1951.  [99] 
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United  States  District  Court,  Southern  District 

of  California,  Central  Division 

No.  7839— WM— Civil 

JESSE  E.  HALL, 

\  Plaintiff, 

and 

WEATHEREORD  OIL  TOOL  CO.,  INC.,  et  al., 

Plaintift'-Interveners, 

vs. 

KENNETH  A.  WRIGHT,  et  al.. 

Defendants. 

CERTIFICATE  OF  CLERK 
I,  Edmund  L.  Smith,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  that  the  foregoing 
pages,  numbered  from  1  to  761,  inclusive,  contain 
full,  true  and  correct  copies  of  complaint;  Order  to 
Show  Cause  Re  Preliminary  Injunction;  Affidavit 
of  Jessie  E.  Hall;  Order  Denying  Motion  for 
Temporary  Injunction;  Answer  and  Counterclaim 
of  Defendants;  Stipulation  of  Issues  to  Be  Liti- 
gated at  Trial;  Plaintiff's  Statement  of  Facts  for 
Pretrial  Hearing;  Order  on  Defendants'  Motion  to 
Dismiss  Counterclaim  for  Cancellation  of  Contract; 
First  Amended  Complaint;  Answer  of  Defendants 
to  Plaintiffs'  First  Amended  Com])]ai]it;  Reply  to 
Defendants'  Counterclaims;  Supplemental  Pleading 
to  Plaintiffs'  First  Amended  Complaint — Cancella- 
tion of  Agreement;  Order  Granting  Leave  to  File 
Supplemental   Complaint;   Defendants'  Answer  to 
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Supplemental  Pleading  to  Plaintiffs'  First  Amended 
Complaint;  Motion  of  Plaintiff  for  Summary 
Judgment;  Defendants'  Response  to  Plaintiff's 
Motion  for  Summary  Judgment  and  Defendants' 
Counter  Motion  for  Summary  Judgment ;  Order  on 
Motions  for  Summary  Judgment;  Notice  of  Motion 
for  Leave  to  Pile  Supplemental  and  Amended 
Pleading;  Supplemental  and  Amended  Answer  of 
Defendants  to  Plaintiffs'  Supplemental  Pleading 
and  Plaintiffs'  First  Amended  Complaint  and 
Counterclaim  for  Defendants ;  Minutes  of  the  Court, 
Dated  July  16,  1951;  Plaintiffs'  Reply  to  Supple- 
mental and  Amended  Answer  of  Defendants  to 
Plaintiff's  Supplemental  Pleading  and  Plaintiffs' 
First  Amended  Complaint  and  Counterclaim  for 
Defendants ;  Order  to  Show  Cause  Why  Temporary 
Injunction  Should  Not  Be  Issued  Against  Plaintiff; 
Affidavit  of  Kenneth  A.  Wright;  Memorandum  in 
Support  of  Order  to  Show  Cause;  Injunction; 
Motion  for  an  Order  Amending  and  Modifying  the 
Order  Dated  January  25, 1952 ;  Motion  for  Summary 
Judgment  Finding  of  Facts  Admitted  or  Without 
Substantial  Controversy  and  Proposed  Conclusions 
of  Law;  Memorandum  and  Opposition  to  Plain- 
tiff's' Motion  for  Summary  Judgment;  Order  on 
Motion  for  Summary  Judgment;  Order  to  Show 
Cause  Why  Temporary  Injunction  Should  Not 
Be  Issued  Against  Defendants ;  Affidavit  of  Thomas 
E.  Scofield,  Order  Denying  Plaintiffs'  Application 
for  Temporary  Injunction;  Answer  to  Amendment 
of  Supplemental  Answer  of  Defendants  to  Plain- 
tiffs Supplemental  Pleading  and  Plaintiffs'  First 
Amended  Complaint  and  Counter-Claim  for  Defend- 
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ants;  Notice  of  Motion  and  Motion  for  Leave  to 
Intervene;  Second  Amended  Complaint  (Exhibit 
A) ;  Notice  of  Motion  and  Motion  to  Join  Additional 
Defendants;  Second  Amended  Complaint  (Exhibit 
A) ;  Memorandum  in  Opposition  to  Motion  to  Join 
Additional  Defendants;  Order  on  Motion  of  Plain- 
tiff-Interveners  to  Join  Additional  Defendants; 
Second  Amended  Complaint ;  Answer  of  Defendants, 
Roland  E.  Smith,  Adams-Campbell  Co.,  and 
California  Spring  Co.,  Inc. ;  Answer  and  Counter- 
claims of  defendants  Kenneth  A.  Wright  and 
B  &  W,  Inc.,  to  Second  Amended  Complaint;  Order 
to  Show  Cause;  Affidavit  of  Lewis  E.  Lyon;  Stipu- 
lation; Notice  of  Motion  and  Motion  to  Strike  From 
the  Answer  and  Counterclaim  of  Defendants  and 
Alternative  Motion  for  More  Definite  Statement; 
Order  Denying  Application  of  Defendants  for  Tem- 
porary Injunction;  Order  Denying  Plaintiffs' 
Motion  to  Strike,  Etc. ;  Reply  to  Counterclaim  of 
Defendants  Wright  and  B  &  W;  Stipulation  and 
Order;  Notice  Under  Title  35,  U.S.C,  282;  Stipu- 
lation; Plaintiffs'  Charges  of  Unfair  Competition 
Against  Defendants  and  Proofs  Thereon;  Amend- 
ment to  Second  Amended  Complaint  and  Sup})le- 
mental  Complaint;  Supplemental  Answer  and 
Counterclaim;  Reply  to  Supplemental  Answer  and 
Counterclaim;  Memorandum  of  Decision;  Findings 
of  Fact  and  Conclusions  of  Law ;  Notice  of  Entry  of 
Judgment;  Judgment;  Notice  of  Appeal,  Plaintiff; 
Notice  of  Appeal,  Defendants;  Statement  of  Points 
on  Appeal,  Plaintiff;  Designation  of  Record  on  Ap- 
peal, Plaintiffs;  Designation  of  Record  on  Appeal, 
Defendants;  together  with  the  Original  Plaintiff's 
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and  Defendants'  Exhibits;  and  copies  of  Reporters 
Transcript  of  Proceedings  on  May  25,  26,  1949; 
May  26,  27,  31,  1949;  May  31,  June  1,  Jnne  7, 
June  10,  1949;  July  16,  1951;  October  15,  1951; 
January  21,  1952;  January  25,  1952;  September 
30,  1952;  October  1,  1952;  October  2,  1952;  October 
7,  1952;  June  29,  1953;  September  28,  1953;  October 
26,  1953;  November  3,  1953;  November  4,  1953; 
November  10,  1953;  November  12,  1953;  November 
17,  1953;  November  18,  1953;  November  19,  1953; 
November  23,  1953;  November  24,  1953;  November 
25,  1953;  November  25,  1953;  November  25,  1953; 
November  25,  1953;  November  25,  1953;  November 
25,  1953;  November  30,  1953;  December  1,  1953; 
December  2,  1953;  December  3,  1953;  December  8, 
1953;  December  9,  1953;  December  10,  1953;  De- 
cember 10,  1953;  December  10,  1953;  December  10, 
1953;  December  10,  1953;  December  10,  1953;  De- 
cember 10,  1953;  December  10,  1953;  December  10, 
1953 :  Deceml)er  10, 1953;  January  19,  1954;  January 
20,  1954 ;  January  21,  1954 ;  January  25,  1954,  Jan- 
uary 26,  1954;  January  27,  1954;  January  28,  1954; 
January  29,  1954;  February  1,  1954;  February  2, 
1954;  February  3,  1954;  February  3,  1954;  February 
4,  1954;  March  16,  1954;  March  16,  1954;  March  17, 
1954;  March  18,  1954;  March  19,  1954;  transmitted 
herewith,  constitute  the  Record  on  Appeals  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

I   further   certify   that  my   fees   for  preparing, 
comparing,  correcting  and  certifying  the  foregoing 
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record  amount  to  $4.00,  which  has  been  paid  by  the 
Appellant,  Jesse  E.  Hall,  Plaintiff. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  10th  day  of  January,  A.D.  1955. 

[Seal]  EDMUND  L.  SMITH, 

Clerk; 

By  /s/  THEODORE  HOCKE, 
Chief  Deputy. 


[Endorsed]  :  No.  14,626.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Jesse  E.  Hall, 
Weatherford  Oil  Tool  Company,  Inc.,  a  Corpora- 
tion; Weatherford  Spring-  Company  of  Venezuela, 
C.A.,  a  Corporation;  Hall  Development  Company, 
C.A.,  a  Corporation;  Weatherford,  Ltd.,  a  Corpora- 
tion; Weatherford  Internacional,  S.A.,  De  C.V.,  a 
Corporation;  Nevada  Leasehold  Corporation,  a 
Corporation;  Barker  Industrial  Products,  Inc.,  a 
Corporation,  Appellants,  vs.  Kenneth  A.  Wright 
and  B  &  W,  Inc.,  a  Corporation,  Appellees.  Ken- 
neth A.  Wright  and  B  &  W,  Inc.,  a  Corporation, 
Appellants,  vs.  Jesse  E.  Hall,  Weatherford  Oil  Tool 
Company,  Inc.,  a  Corporation,  et  al..  Appellees. 
Transcript  of  Record.  In  Sixty-Pour  Volumes, 
Vol.  I.  Appeals  from  the  United  States  District 
Court  for  the  Southern  District  of  California,  Cen- 
tral Division. 

Filed  January  18,  1955. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  U.  S.  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14,626 

JESSE  E.  HALL 

and 

WEATHERFORD  OIL  TOOL  COMPANY,  INC,  ^ 
a  Texas  Corporation;  WEATHERFORD 
SPRING  COMPANY  OF  VENEZUELA,  C.A, 
a  Venezuelan  Corporation ;  HALL  DEVELOP- 
MENT COMPANY,  C.A,  a  Venezuelan  Corpo- 
ration ;  WEATHERFORD,  LTD.,  a  Corporation 
of  the  Province  of  Alberta,  Canada ;  WEATH- 
ERFORD INTERNACIONAL,  S.A.  DE  C.V., 
a  Corporation  of  Mexico ;  NEVADA  LEASE- 
HOLD CORPORATION,  a  Nevada  Corpora- 
tion; PARKER  INDUSTRIAL  PRODUCTS, 
INC.,  a  Texas  Corporation, 

Appellants  and  Cross-Appellees, 

vs. 

KENNETH  A.  WRIGHT 

and 

B  &  W,  INC.,  a  California  Corporation, 

Appellees  and  Cross-Appellants. 

APPELLANTS'  POINTS  ON  APPEAL 
UNDER  RULE  17(6) 

The  Appellants  do  hereby  adopt  the  Designation 
of  the  Contents  of  the  Record  and  Statement  of 
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Points  Relied  Upon  by  A])i)ellants  on  Appeal  filed 
by  Plaintiff  and  Plaintiff-Interveners  (Appellants 
herein)  in  the  U.  S.  District  Court  for  the  Southern 
District  of  California,  Central  Division,  on  Decem- 
ber 15,  1954,  as  the  statement  of  points  upon  which 
Appellants  intend  to  rely  in  their  appeal  and  a  des- 
ignation of  the  record  material  to  the  consideration 
of  the  appeal  under  the  j)rovisions  of  Rule  17(6)  of 
the  Rules  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit. 

A  copy  of  the  said  Designation  of  the  Record  and 
of  the  said  Statement  of  Points  as  filed  in  the  U.  S. 
District  Court  is  hereto  attached. 

Respectfully  submitted, 

/s/  THOMAS  E.  SCOFIELD, 

/s/  PHILIP  SUBKOW, 

Attorneys  for  Appellants. 

[Endorsed]  :     Filed  January  25,  1955. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14,626 

JESSE  E.  HALL,  WEATHEBFORD  OIL  TOOL 
COMPANY,  INC.,  a  Texas  Corporation; 
WEATHERFORD  SPRING  COMPANY  OF 
VENEZUELA,  C.A.,  a  Venezuelan  Corpora- 
tion; HALL  DEVELOPMENT  COMPANY, 
C.A.,  a  Venezuelan  Corporation;  WEATHER- 
FORD,  LTD.,  a  Corporation  of  the  Province 
of  Alberta,  Canada;  WEATHERFORD  IN- 
TERNACIONAL,  S.A.  de  C.V.,  a  Corporation 
of  Mexico;  NEVADA  LEASEHOLD  CORPO- 
RATION, a  Nevada  Corporation;  PARKER 
INDUSTRIAL  PRODUCTS,  INC.,  a  Texas 
Corporation, 

Appellants  and  Cross- Appellees, 

vs. 

KENNETH  A.  WRIGHT,  and  B  &  W,  INC.,  a 

California  Corporation, 

Appellees  and  Cross- Appellants. 

STATEMENT  OF  POINTS  ON  APPEAL 

Pursuant  to  the  provisions  of  Rule  17(6),  Ken- 
neth A.  Wiight  and  B  &  W,  Inc.,  Cross-Appellants 
and  Appellees,  state  they  will  rely  upon  the  herein- 
after set  forth  points. 

1. 

The  District  Court  erred  in  dismissing  the  coun- 
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terclaim  of  defendant-counterclaimants*.  (Judg- 
ment, Paragraph  VI.) 

2. 

The  District  Court  erred  in  finding  and  holding 
that  the  defendant-counterclaimants  were  in  court 
with  unclean  hands.  (Finding  XXVI,  Conclusion  of 
Law  B.) 

2-A. 

The  District  Court  erred  in  denying  relief  to  de- 
fendants and  defendant-counterclaimants  upon  the 
ground  that  defendants  and  defendants-counter- 
claimants  (a)  come  into  court  with  unclean  hands, 
and  that  (b)  during  the  continuance  of  the  contro- 
versy did  not  maintain  their  hands  clean.  (Conclu- 
sion of  Law  B.) 

3. 

The  District  Court  erred  in  finding  and  in  adjudg- 
ing Letters  Patent  No.  2,338,372  granted  January  4, 

1944,  to  be  invalid  and  void  as  to  each  and  every 
claim  thereof.  (Finding  XXX,  Judgment,  para- 
graph 10.) 

4. 
The  District  Court  erred  in  finding  and  in  adjudg- 
ing Letters  Patent  No.  2,374,317  granted  April  24, 

1945,  to  be  invalid  and  void  as  to  each  and  every 
claim  thereof.  (Finding  XXXIV,  Judgment,  para- 
graph 12.) 


^Because  of  the  Appeal  and  Cross-Ap])eal,  in  order 
to  avoid  confusion,  Appellees  Cross- Appellants  will 
refer  to  the  parties  by  their  designation  as  used  in 
the  District  Court. 
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5. 

The  District  Court  erred  in  finding  and  in  adjudg- 
ing Letters  Patent  No.  2,392,352  granted  January  8, 
1946,  to  be  invalid  and  void  as  to  each  and  every 
claim  thereof.  (Finding  XXXV,  Judgment,  para- 
gra])h  14.) 

6. 

The  District  Court  erred  in  failing  to  find  that 
plaintiff.  Hall,  and  plaintiff-interveners,  have  in- 
fringed Letters  Patent  No.  2,338,372.  (No  Finding 
or  Conclusion.) 

7. 

The  District  Court  erred  in  failing  to  find  that 
plaintiff.  Hall,  and  plaintiff-interveners,  have  in- 
fringed Letters  Patent  No.  2,374,317.  (No  Finding 
or  Conclusion.) 

8. 

The  District  Court  erred  in  failing  to  find  that 
plaintiff.  Hall,  and  plaintiff-interveners,  have  in- 
fringed Letters  Patent  No.  2,392,352.  (No  Finding 
or  Conclusion.) 

9. 

The  District  Court  erred  in  finding  and  in  basing 
any  holding  or  judgment  upon  the  finding  that  Let- 
ters Patent  No.  2,338,372  do  not  teach,  claim  or  men- 
tion a  method  of  completion  of  oil  wells  which  in- 
coiporated  within  its  teachings  and  claims  cement- 
ing operations  performed  incident  to  oil  well  com- 
pletions.   (Finding  XV.) 

10. 
The  District  Court  erred  in  finding  that  and  in 
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basing  any  holding  against  defendants  and  defend- 
ant-counterclaimants  upon  the  finding  that  defend- 
ants, Wright  and  B  &  W,  Inc.,  both  before  and  dur- 
ing the  pendency  of  this  litigation  have  unfairly 
and  without  cause  notified  customers  and  prospec- 
tive customers  of  plaintiff  and  plaintiff-interveners 
that  the  customers  infringed  Wright's  method  Pat- 
ent No.  2,338,372  by  the  use  of  scratchers  in  cement- 
ing operations  incident  to  the  completion  of  oil  wells 
without  intent  that  the  notices  serve*  as  a  prelimi- 
nary to  suit.   (Finding  XIV.) 

11. 

The  District  Court  erred  in  finding  and  in  basing 
any  holding  against  defendants  and  defendant- 
count^rclaimants  upon  the  finding  that  defendants 
and  defendant-counterclaimants,  Wright  and  B  & 
W,  Inc.,  ''*  *  *  opposed  the  grant  of  said  patent  to 
Hall  (2,671,515)  at  every  permissible  stage  and  by 
every  pemiissible  proceeding  in  the  United  States 
Patent  Office."   (Findings  X  and  Xa.) 

12. 

The  District  Court  erred  in  finding  that  and  in 
basing  any  holding  against  defendants  and  defend- 
ant counterclaimants  upon  the  finding  that  notices 
given  by  Wright  and  B  &  W,  Inc.,  to  the  trade  were 
not  in  good  faith  because  Letters  Patent  No.  2,338,- 
372  does  not  teach,  claim  or  even  mention  a  method 
of  carrying  out  the  cementing  operations  incident 
to  the  com})letion  of  an  oil  well.    (Finding  XA\) 
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13. 

The  District  Court  erred  in  finding  and  in  basing 
a  holding  against  defendants  and  defendant-counter- 
claimants  upon  the  finding  that  the  '^*  *  *  threats 
and  notices  of  infringement  of  said  method  patent 
No.  2,338,372  were  given  by  defendants  and  counter- 
claimants  to  customers  of  plaintiff  and  plaintiff- 
interveners  in  order  to  establish  a  limited  monopoly 
in  the  manufacture  and  sale  of  scratchers  not  cov- 
ered by  said  Letters  Patent  No.  2,338,372. '^  (Find- 
ing XVa.) 

14. 

The  District  Court  erred  in  finding  that  and  in 
basing  any  holding  against  defendants  and  defend- 
ant-counterclaimants  upon  the  finding  that  during 
the  pendency  of  this  litigation  the  said  defendants 
and  defendant-counterclaimants  have  unfairly  and 
Avithout  cause  notified  customers  of  plaintiff  and 
plaintiff-interveners  that  the  customers  infringed 
the  Wright  Patent  No.  2,374,317,  and  that  the  said 
notices  given  to  the  trade  both  directly  and  indi- 
rectly were  without  intent  that  the  notices  serve  as 
a  preliminary  to  suit. 

15. 

The  District  Court  erred  in  finding  that  and  in 
basing  any  holding  upon  the  finding  that  the  notices 
of  infringement  of  Letters  Patent  No.  2,374,317 
given  by  defendants  and  defendant-counterclaimants 
were  given  in  order  to  establish  a  limited  monopoly 
in  the  manufacture  and  sah^  of  scratchers  not  cov- 
ered by  said  Letters  Patent  No.  2,374,317.  (Finding 
XVc.) 
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16. 

The  District  Court  erred  in  finding  that  and  in 
basing  any  holding  or  judgment  against  defendants 
and  defendant-counterclaimants  upon  the  finding 
that  defendants  and  defendant-counterclaimants, 
Wright  and  B  &  W,  Inc.,  caused  Scratchers,  Inc.,  to 
be  organized ;  caused  Scratchers,  Inc.,  to  acquire  title 
to  the  Black  &  Stroble  Patent  No.  2,151,416,  and 
caused  suits  to  be  filed  against  Weatherford  Oil 
Tool  Company,  Inc.,  plaintiff-intervener ;  S  &  R 
Tool  Company,  and  Weatherford  Oil  Tool  Company, 
Inc.,  and  in  ^^*  *  *  attacking  the  Hall  Mexican  Pat- 
ent No.  47,661.''   (Findings  XVI  and  XVII.) 

17. 

The  District  Court  erred  in  finding  that  the  suits 
])rought  by  Scratchers,  Inc.,  and  set  forth  in  Finding 
of  Fact  XVI  '^*  *  *  were  instituted  to  serve  as  a 
basis  for  sales  propaganda  to  the  trade  in  the  state 
or  country  in  which  they  were  filed."  (Finding 
XXIII.) 

18. 

The  District  Court  erred  in  finding  that  defend- 
ants and  defendant-counterclaimants  have  employed, 
and  practiced  techniques  to  influence  the  placing  of 
business  by  the  larger  oil  companies,  which  tech- 
niques entailed  everything  from  veiled  threats  to 
adroit  suggestions  in  an  effort  to  make  the  oil  com- 
panies feel  more  secure,  patent-infringement  wise, 
if  they  would  direct  their  business  to  defendants  and 
defendant-counterclaimants.    (Finding  XXIV.) 
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19. 

The  District  Court  eiTed  in  finding  and  in  basing 
any  holding  against  defendants  and  def endant-coun- 
terclaimants  upon  the  finding  that  any  suit,  action 
or  proceeding  instituted  by  defendants  or  def endant- 
counterclaimants  in  this  country  or  in  any  other 
country  were  tried  primarily  to  the  trade  while  pre- 
tending to  look  to  this  court  for  justice.  (Finding 
XXV.) 

20. 

The  District  Court  erred  in  finding  that  defend- 
ants and  defendant-counterclaimants  have,  during 
this  litigation,  resorted  to  self-help  while  pretending 
to  look  to  the  court  for  justice.   (Finding  XXVa.) 

21. 

The  District  Court  erred  in  denying  relief  to 
defendants  upon  the  ground  that  during  pendency 
of  the  action  that  the  defendants  and  defendant- 
counterclaimants  have  resorted  to  self-help.  (Con- 
clusion of  Law  C.) 

22. 

The  District  Court  erred  in  its  conclusion  that  it 
failed  to  allow  the  defendants  and  defendant-coun- 
terclaimants their  taxable  costs  occasioned  in  this 
action.   (Conclusion  of  Law  E.) 

23. 
The  District  Court  erred  in  failing  to  specifically 
find  that  plaintiff.  Hall,  had  knowingly  misrepre- 
sented facts  to  the  Patent  Office  and  had  by  such 
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means  misled  the  Patent  Ofifice  in  the  granting  of 
the  Hall  Patent  No.  2,671,515. 

24. 
The  District  Court  erred  in  failing  to  specifically 
find  that  the  action  of  plaintiff,  Hall,  before  the 
United  States  Patent  Office  fell  strictly  within  the 
holding  of  Precision  Instruments  Co.  v.  Automotive 
Co.,  324  U.  S.  806,  and  in  failing  to  apply  against 
Hall  the  admonitions  of  the  Supreme  Court  as  set 
forth  in  such  decision. 

25. 
The  District  Court  erred  in  failing  to  hold  that  the 
Hall  application,  Serial  No.  556,191,  eventuated  in 
!    Letters  Patent  No.  2,671,515,  was  not  a  legal  con- 
tinuation-in-part  of   Hall   application.    Serial    No. 
388,891. 

26. 
The  District  Court  erred  in  failing  to  find  that 
Letters  Patent  No.  2,671,515  was  invalid  and  void 
because  the  application  therefor  was  filed  more  than 
a  year  after  the  devices  illustrated  in  said  applica- 
tion were  on  sale,  had  been  sold  and  had  been  shown 
in  public  print  for  more  than  a  year  prior  to  the 
filing  of  the  application  for  said  Letters  Patent. 

'  The  District  Court  eiTcd  in  failing  to  find  the 
party  Hall  was  guilty  of  unfair  practice  when  he 
filed  applications  for  Letters  Patent  in  foreign 
countries  which  were  knowingly  filed  contrary  to  the 
provisions  of  the  laws  of  such  foreign  countries  for 
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the  sole  purpose  of  and  as  a  means  of  illegally  inter- 
fering with  the  sale  and  distribution  of  scratchers 
of  defendants  and  defendant-counterclaimants. 

KENNETH  A.  WRIGHT, 

B  &  W,  INC., 

Appellees  and  Cross- Appel- 
lants. 

LYON  &  LYON, 
By  /s/  LEWIS  E.  LYON. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  March  12,  1955. 
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In  the  United  States  Court  of  Ai)peals 
for  the  Ninth  Circuit 

No.  14,626 

JESSE  E.  HALL,  WEATHERFORD  OIL  TOOL 
COMPANY,  INC.,  a  Texas  Corporation; 
WEATHERFORD  SPRING  COMPANY  OF 
VENEZUELA,  C.A.,  a  Venezuelan  Corpora- 
tion; HALL  DEVELOPMENT  COMPANY, 
C.A.,  a  Venezuelan  CoiT)oration ;  WEATHER- 
FORD, LTD.,  a  Corporation  of  the  Province  of 
Alberta,  Canada;  WEATHERFORD  INTER- 
NACIONAL,  S.A.,  de  C.V.,  a  Corporation  of 
Mexico;  NEVADA  LEASEHOLD  CORPORA- 
TION, a  Nevada  Corporation;  PARKER 
INDUSTRIAL  PRODUCTS,  INC.,  a  Texas 
Corporation, 

Appellants  and  Cross-Appellees, 

vs. 

KENNETH  A.  WRIGHT  and  B  &  W,  INC.,  a 
California  Corporation, 

Appellees  and  Cross-Appellants. 

STIPULATION  RELATIVE  TO  EXHIBITS 

It  appearing-  that  because  of  the  niunber  and 
volume  of  documentaiy  exhibits  designated  herein 
by  appellants-cross-appellees  and  appellees-cross- 
appellants,  that  the  cost  of  printing  and  reproduc- 
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ing  the  exhibits  would  be  extremely  high,  and  the 
parties  having  agreed  together  as  to  certain  of  the 
said  exhibits  which  are  to  be  reproduced  as  set  forth 
in  the  schedules  hereto  annexed,  It  Is  Hereby  Stipu- 
lated and  Ordered  that  all  the  exhibits  designated 
by  the  parties  to  this  appeal  other  than  those  specifi- 
cally set  forth  in  the  schedules  hereto  annexed 
shall  be  included  in  the  record  on  appeal  and  con- 
sidered in  their  original  form  as  introduced  in  eyi- 
dence  at  the  trial  without  reproduction. 

That  the  exhibits  appearing  in  the  schedules 
hereto  attached  and  which  are  respectively  marked 
'^Schedule  A,  Exhibits  designated  by  Appellants 
and  Cross-Appellees";  '^ Schedule  A-1,  Exhibits  des- 
ignated by  Appellants  and  Cross-Appellees  to  be 
supplied  by  Appellants  and  Cross-Appellees"; 
^^  Schedule  B,  Exhibits  designated  by  Appellees  and 
Cross- Appellants";  ^^ Schedule  B-1,  Exhibits  desig- 
nated by  Appellees  and  Cross- Appellants  to  be  sup- 
plied by  Appellees  and  Cross-Appellants"  be  repro- 
duced in  the  following  manner: 

That  as  to  both  Schedules  A  and  B  hereto,  that 
the  Clerk  of  this  Honorable  Court  may  prepare 
seven  copies  of  the  said  exhibits  listed  in  said 
Schedules  A  and  B,  and  that  appellants-cross-ap- 
pellees and  appellees-cross-appellants  shall  provide 
to  the  clerk  for  inclusion  in  the  record  seven  copies 
of  the  schedules  listed  in  their  said  Schedules  A-1 
and  B-1.  That  the  sev(^n  copies  of  the  exhibits  thus 
designated   shall   be    included    in    tlu^    record,    five 
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copies  to  be  retained  by  the  Court  and  one  copy 
for  appellants-cross-appellees  and  one  copy  for  ap- 
l)ellees-cross-appellants. 

/s/  THOMAS  E.  SCOFIELD,  P.S., 

/s/  PHILIP  SUBKOW, 

Attorneys  for  Appellants  and 
Cross-Appellees. 

LYON  &  LYON, 

By  /s/  LEWIS  E.  LYON, 

Attorneys  for  Appellees  and 
Cross- Appellants. 


SCHEDULE  A 

Exhibits  designated  by  Appellants  and  Cross- Ap- 
ellees  and  to  be  included  in  folio : 

Exhibits  34,  35,  37,  38,  39,  41,  81,  88- A,  119, 

120,  171,  182,  193,  216,  216-A,  222,  223,  224,  225, 

226,    227,    229,    234,    248,    249,    250,    272-B,  278, 
280- A,  285,  286,  Q-1,  Q-2. 


SCHEDULE  A-1 

Exhibits  designated  by  Appellants  and  Cross- 
Ap])ellees  to  be  su})])lied  by  A])])('lla]its  and  Cross- 
Appellees: 

Exhibits:  37,  38,  88-A,  222,  223,  224,  225,  226, 
227,  229,  234,  272-B,  286,  Q-1,  Q-2. 
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SCHEDULE  B 

Exhibits  designated  by  Appellees  and  Cross- 
Appellants  and  to  be  included  in  folio:  (Defendant) 

Exhibits  A,  B,  V,  W,  X,  DD,  SS,  W,  XX,  YY, 
ZZ,  AAA,  BBB,  DDD,  EEE,  HHH,  III,  JJJ,  KKK, 
LLL,  MMM,  NNN,  000,  QQQ,  SSS,  WWW, 
XXX,  YYY,  ZZZ,  AAAA,  HHHH,  AG,  AI,  BJ, 
BN,  BQ,  BR,  BS,  BU,  BU-1,  BV,  (or  Exhibit  152, 
the  same  exhibit  having  been  marked  Plaintiff's 
Exhil)it  152),  BW,  BX,  BY,  CQ,  CT,  CX-1,  CZ, 
DS,  DV,  DV-1,  EY,  EZ,  FE;  and  Plaintiff's 
Exhibits  1,  4,  14,  45,  64,  67,  83,  231,  232,  233. 


SCHEDULE  B-1 

Exhibits  designated  by  Appellees  and  Cross- 
Appellants  to  be  supplied  by  Appellees  and  Cross- 
Appellants  : 

Exhibits  HH,  NN,  NNNN-21-b,  NNNN-23-b, 
NNNN-24-a,  AP-10,  AP-11,  AU-1,  AU-2,  AS-1,  AS-2, 
AS-7,  BD,  BE,  BK. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :     Filed  April  15,  1955. 
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United  States  District  Court,  Southern  District  of 
California,  Central  Division 

Civil  No.  16754-HW 

CIVIL  AERONAUTICS  BOARD, 

Plaintiff, 
vs. 

FRIEDKIN  AERONAUTICS,  INC.,  Doing  Busi- 
ness as  PACIFIC  SOUTHWEST  AIRLINES, 

Defendant. 

COMPLAINT  FOR  INJUNCTION 

The  plaintiff,  the  Civil  Aeronautics  Board,  here- 
inafter sometimes  referred  to  as  the  Board,  by  its 
attorneys,  complaining  of  the  defendant,  alleges  as 
follows: 

1.  The  jurisdiction  of  this  Court  is  based  upon 
section  1007  of  the  Civil  Aeronautics  Act  of  1938, 
as  amended  (52  Stat.  1025,  49  U.S.C.  647). 

2.  The  plaintiff  is  the  Federal  regulatory  agency 
created  by  the  Civil  Aeronautics  Act  of  1938,  as 
amended  (Act  of  June  23,  1938,  Ch.  601,  52  Stat. 
997;  Reorg.  Plan  No.  IV,  Section  7,  eff.  June  30, 
1940,  5  Fed.  Reg.  2421,  54  Stat.  1235,  49  U.S.C.  401, 
et  se(].,  hereinafter  sometimes  referred  to  as  the  Act), 
charged  with  the  responsibility  for  the  regulation 
of  air  transportation  and  the  performance  of  cer- 
tain duties  [2*]  prescribed  in  said  Act,  including 

•Page  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Reeord. 
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the  issuance  to  air  carriers  of  certificates  of  public 
convenience  and  necessity  and  other  authority  to 
engage  in  air  transportation,  and  causing  to  be 
instituted  appropriate  proceedings  for  the  enforce- 
ment of  the  provisions  of  such  Act  against  air 
carriers  engaging  in  air  transportation  without 
authority  therefor  from  the  plaintiff. 

3.  The  defendant,  a  citizen  of  the  United  States, 
was  at  all  times  herein  mentioned  and  now  is  a 
corporation  organized  and  existing  under  the  laws 
of  the  State  of  Nevada,  having  its  principal  offices 
and  carrying  on  business  within  the  Southern  Dis- 
trict of  California  at  Lockheed  Air  Terminal, 
Burbank,  California. 

4.  Section  1(2)  of  the  Civil  Aeronautics  Act 
(52  Stat.  977,  49  U.S.C.  401(2))  defines  the  term 
''air  carrier"  as  used  therein  to  mean  any  citizen 
of  the  United  States  who  undertakes,  whether  di- 
rectly or  indirectly  or  by  a  lease  or  any  other 
arrangement,  to  engage  in  air  transportation.  The 
term  ''air  transportation"  is  in  turn  defined  by 
sections  1(10)  and  1(21)  of  the  Act  (52  Stat.  977, 
49  U.S.C.  401(10)  and  (21)).  The  terms  "air  car- 
rier," "air  transportation"  and  "interstate  air 
transportation,"  w^herever  they  appear  herein,  are 
used  in  the  sense  defined  by  the  said  sections  1(2), 
1(10)  and  1(21)  of  the  Act. 

5.  The  Civil  Aeronautics  Act,  particularly  sec- 
tion 401(a)  thereof  (52  Stat.  987,  49  U.S.C.  481(a)), 
prohibits   any    air   carrier   from   engaging   in    air 
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transportation  unless  there  is  in  force  a  certificate 
of  public  conveniece  and  necessity  or  other  authority 
issued  by  the  plaintiff  authorizing  such  air  carrier 
to  engage  in  air  transportation.  Section  416(b)  of 
the  Act  (52  Stat.  1004,  49  U.S.C.  496(b))  empowers 
the  plaintiff,  under  certain  conditions,  to  exempt 
air  carriers  from  the  necessity  of  compliance  with 
certain  provisions  of  the  Act,  including  the  re- 
quirements of  section  401  (a)  thereof. 

6.  Since  1949  and  to  the  date  hereof,  the  de- 
fendant has  been  engaged  in  the  operation  of  flights 
of  aircraft  between  various  places  in  the  State  of 
California,  including  San  Diego,  Burbank,  San 
Francisco  [3]  and  Oakland  on  which  flights  it  has 
been  and  is  carrying  passengers  as  a  common  carrier 
for  compensation  and  hire.  The  defendant  does  not 
have  a  certificate  of  public  convenience  and  neces- 
sity, an  exemption  under  section  416(b)  of  the  Act 
(52  Stat.  1004,  49  U.S.C.  496(b)),  or  any  other 
authority  from  the  plaintiff  authorizing  it  to  en- 
gage in  air  transportation. 

7.  Beginning  prior  to  September  1,  1953,  and 
continuing  to  the  date  hereof,  defendant  has  car- 
ried on  the  flights  operated  by  it  between  points 
within  the  State  of  California,  a  substantial  num- 
ber of  persons  the  origination  or  destination  of 
whose  journeys  have  been  places  outside  the  State 
of  California. 

8.  By  reason  of  the  activities  and  practices 
described  in  paragraph  7  hereto,  the  defendant  has 
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engaged  in  interstate  air  transportation  as  an  air 
carrier  within  the  meaning  of  the  Act.  Since  the 
defendant  has  not  been  issued  a  certificate  of  public 
convenience  and  necessity  or  other  authority  au- 
thorizing it  to  engage  in  such  air  transportation, 
the  defendant  has  thereby  violated  section  401(a) 
of  the  Act. 

9.  The  plaintiff  is  informed  and  believes  and, 
therefore,  alleges  that  the  defendant  will  persist  in 
the  activities  and  practices  hereinbefore  described, 
and  unless  it  is  promptly  restrained  and  enjoined 
as  hereinafter  prayed,  it  will  continue  to  commit 
the  aforesaid  violations  of  the  said  Act. 

10.  A  judgment  by  the  Court  enjoining  and  re- 
straining the  violations  hereinabove  alleged  is 
authorized  by  section  1007  of  the  Act,  upon  appli- 
cation of  this  plaintiff. 

Wherefore,  the  plaintiff  demands  judgment  as 
follows : 

(a)  That  the  defendant  and  its  officers,  agents, 
employees  and  representatives  and  each  of  them  be 
enjoined  during  the  pendency  of  this  action  and  per- 
manently : 

(1)  From  engaging  in  air  transportation  in 
violation  of  section  401(a)  of  the  Civil  Aeronautics 
Act  of  1938,  as  amended;  and 

(2)  From  transporting  on  its  fliglits  any  per- 
son for  [4]  compensation  or  hire  whose  transporta- 
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tion  originates  or  terminates  at  a  place  outside  of 
the  State  of  California. 

(b)  That  the  plaintiff  be  granted  such  other 
and  further  relief  as  the  Court  may  deem  necessary 
and  appropriate. 

/s/  STANLEY  N.  BARNES, 

Assistant  Attorney  Gen(M*al : 

LAUGHLIN  E.  WATERS, 
United  States  Attorney ; 

MAX  F.  DEUTZ  and 
ANDREW  J.  WEISZ, 

Assistants  United  States 
Attorney ; 

By  /s/  ANDREW  J.  WEISZ, 

Assistant  United  States 
Attorney ; 

/s/  JAMES  E.  KILDAY, 

/s/  ALBERT  PARKER, 

Special  Assistants  to  the 
Attorney  General ; 

/s/  JOHN  F.  WRIGHT, 
Acting  Chief,  Office  of  Compliance,  Civil  Aeronautics 
Board,  Attorneys  for  the  Plaintiff. 

Duly  verified. 

[Endorsed] :    Filed  May  6,  1954.  [5] 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Defendant  Friedkin  Aeronautics,  Inc.,  doing 
business  as  Pacific  Southwest  Airlines,  hereinafter 
sometimes  referred  to  as  Pacific  Southwest  Air- 
lines, in  answer  to  the  complaint  for  injunction, 
admits,  denies  and  alleges  as  follows: 

I. 

Admits  the  allegations  of  Paragraph  2  with  re- 
spect to  the  status  and  authority  of  plaintiff  only 
insofar  as  the  same  relates  to  air  transportation  as 
defined  in  the  Civil  Aeronautics  Act  of  1938,  as 
amended,  to  wit : 

' '  Interstate  air  transportation, "  "'  overseas  air 
transportation,"  and  ^'foreign  air  transportation,'' 
respectively,  mean  the  carriage  by  aircraft  of  per- 
sons or  property  as  a  common  carrier  for  compen- 
sation or  hire  or  the  carriage  [7]  of  mail  by  air- 
craft, in  commerce  between,  respectively: 

(a)  A  place  in  any  State  of  the  United  States, 
or  the  District  of  Columbia,  and  a  place  in  any 
other  State  of  the  United  States,  or  the  District  of 
Columbia;  or  between  places  in  the  same  State  of 
tlie  United  States  through  the  air  space  over  any 
place  outside  thereof;  or  between  places  in  the  same 
Territory  or  possession  of  the  United  States,  or  the 
District  of  Columbia; 

(b)  A  place  in  any  State  of  the  United  States, 
or  the  District  of  Columbia,  and  any  place  in  a 
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TeiTitory  or  possession  of  the  United  States;  or 
}>et\veen  a  place  in  a  Territory  or  possession  of  the 
United  States,  and  a  place  in  any  other  Territory 
or  possession  of  the  United  States ;  and 

(c)  A  place  in  the  United  States  and  any  place 
outside  thereof,  whether  such  connnerce  moves 
wholly  by  aircraft  or  partly  by  aircraft  and  partly 
by  other  forms  of  transportation. 

II. 

Denies  the  allegations  of  Paragraph  3  except 
that  defendant  admits  that  it  is  a  citizen  of  the 
United  States;  defendant  alleges  that  at  all  times 
mentioned  in  said  complaint  and  at  present  it  is  a 
corporation  organized  and  existing  under  the  laws 
of  the  State  of  California,  having  its  principal  of- 
fice and  place  of  business  at  Lindbergh  Field,  San 
Diego,  California.  [8] 

III. 

Admits  the  allegations  of  Paragraph  6  and  fur- 
ther alleges  that  it  has  been  issued  a  Commercial 
Operator's  Certificate  by  the  United  States  of 
America,  Department  of  Commerce,  Civil  Aero- 
nautics Administration,  which  said  certificate  au- 
thorizes defendant  to  operate  as  ^'a  commercial 
operator  and  to  conduct  common  carrier  operations 
carrying  passengers  intrastate  on  a  scheduled 
basis"  in  accordance  with  the  provisions  of  the 
Civil  Aeronautics  Act  of  1938,  as  amended,  and  in 
accordance  with  the  further  provisions  of  said  Com- 
mercial Operator's  Certificate. 
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IV. 

Denies  the  allegations  of  Paragraph  7  and  fur- 
ther alleges  that  it  has  not  and  does  not  now  carry 
mail  by  aircraft  or  carry  property  as  a  common 
carrier  for  compensation. 

V. 

Denies  each  and  every  allegation  of  Paragraph  8. 

VI. 

Denies  each  and  every  allegation  of  Paragraph  9. 

VII. 
Denies  the  allegation  of  Paragraph  10. 

Wherefore,  defendant  prays  the  relief  requested 
by  plaintiff  herein  be  denied  and  that  the  said 
complaint  be  dismissed. 

For  a  first  and  separate  defense  defendant  al- 
leges : 

I. 

The  complaint  herein  fails  to  state  a  claim 
against  defendant  upon  which  relief  can  be  granted. 

MESERVE,  MUMPER  & 
HUGHES, 

By  /s/  LEWIS  T.  GARDINER, 
Attorneys   for   Friedkin   Aeronautics,    Inc.,    d/b/a 
Pacific  Southwest  Airlines. 

Duly  verified. 

Receipt  of  copy  acknowledged. 

[Endorsed] :    Filed  July  12,  1954.  [9] 
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[Title  of  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE 

I' poll  the  annexed  affidavits  of  John  F.  Wright, 
John  B.  Flynn,  Joseph  W.  Stout,  Jr.,  Robert  F. 
Rickey  and  John  W.  Chambers,  and  upon  the  veri- 
fied complaint  filed  herein  it  is  hereby: 

Ordered,  that  the  defendant  in  the  above-entitled 
action,  Friedkin  Aeronautics,  Inc.,  d/b/a  Pacific 
Southwest  Airlines,  appear  on  the  17  day  of  May, 
1954,  at  10  o'clock  a.m.  of  that  day,  or  as  soon 
thereafter  as  counsel  may  be  heard,  at  Room  5, 
United  States  Court  House  and  Post  Office  Build- 
uvj;.  Temple  and  Spring  Streets,  in  the  City  of 
Los  Angeles,  California,  and  show  cause  why  an 
injunction  during  the  pendency  of  this  action  should 
not  be  issued  as  prayed  for  in  the  said  complaint. 

It  Is  Further  Ordered :  [12] 

That  the  service  of  a  copy  of  the  Order  to  Show 
Cause  and  annexed  affidavits,  together  with  a  copy 
of  the  aforesaid  complaint  of  the  Civil  Aeronautics 
Board  upon  the  defendant  be  made  on  or  before 
the  10  day  of  May,  1954,  and  that  such  service  be 
dec^med  sufficient  service  hereof. 

Dated:    Los  Angeles,  California,  May  6,  1954. 

/s/  HARRY  C.  WESTOVER, 

United  States  District  Judge. 

[Endorsed] :     Filed  May  6,  1954.  [13] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

City  of  Washington, 
District  of  Columbia — ss. 

John  F.  Wright  being  first  duly  sworn  deposes 
and  says  that: 

1.  He  is,  and  was  at  all  times  herein  mentioned, 
employed  by  the  Civil  Aeronautics  Board  as  a  Com- 
pliance Attorney. 

2.  This  is  an  action  seeking  an  injunction  re- 
straining the  defendant  from  violating  section 
401(a)  of  the  Civil  Aeronautics  Act  of  1938,  as 
amended. 

3.  Jurisdiction  to  entertain  this  action  is  con- 
ferred upon  this  court  by  section  1007(a)  of 
said  Act. 

4.  The  complaint  charges  that  the  defendant 
has  engaged,  and  is  engaging,  in  air  transportation 
of  persons  without  authority  from  the  Civil  Aero- 
nautics Board  and  thereby,  is  violating  section 
401(a)  of  the  Act.  [14] 

5.  The  verified  complaint  and  affidavits  sub- 
mitted herewith  show  that  despite  the  fact  that  the 
defendant  has  no  such  authority  therefor,  it  has 
been  and  is  regularly  engaged  in  the  carriage  for 
compensation  or  hire  of  interstate  passengers 
traveling  both  (\nst  and  wc^st  trnnscontinentally  In- 
carrying  such  persons  on  its  flights  between  Bur- 
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hank  and  San  Diego  and  Oakland  and  San  Fran- 
cisco, California. 

().  Tlic  defendant  has  conimitted  the  aforesaid 
violations  for  a  substantial  period  of  time.  Unless 
])i-omptly  restrained,  the  defendant  may  be  ex- 
pected, on  the  basis  of  its  past  conduct  and  opca*- 
ations,  to  continue  the  activities  complained  of,  and 
atHant  is  informed  and  believes  that  defendant 
intends  to  continue  such  activities. 

7.  In  the  lii;ht  of  the  facts  set  forth  in  the  com- 
plaint, affidavits  and  exhibits,  the  public  cainiot 
inunediately  and  adequately  be  protected  against 
the  violations  complained  of  except  through  the 
interlocutory  relief  prayed  for  in  said  complaint. 

8.  No  previous  application  for  the  relief  de- 
manded herein  has  been  made. 

/s/  JOHN  F.  WRIGHT. 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  April,  1954. 

[Seal]        /s/  LOUISE  S.  MYERS, 

Notary  Public. 

My  commission  expires  1-14-58.  [15] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

City  of  Washington, 
District  of  Columbia — ss. 

Joseph  W.  Stout,  Jr.,  being  first  duly  sworn,  de- 
poses and  says  that: 

1.  He  is,  and  was  at  all  times  herein  mentioned, 
employed  by  the  Civil  Aeronautics  Board  as  an  Air 
Transport  Examiner. 

2.  On  various  occasions  during  the  jjeriod  be- 
tween September  6,  1953,  and  October  22,  1953, 
affiant  personally  conducted  an  investigation  to 
ascertain  the  facts  as  to  the  transportation  of  inter- 
state passengers  by  Pacific  Southwest  Airlines. 

3.  On  September  6,  1953,  affiant  visited  the 
International  Terminal  at  Washington,  D.  C,  to 
inspect  a  representative  flight  of  Skycoach  Air- 
lines Agency,  Inc.,  a  ticket  agent  for  several  air 
carriers  registered  with  the  Board  as  Large  Irregu- 
lar Carriers,  including  Currey  Air  Transport,  Ltd., 
and  Great  Lakes  Airlines,  Inc.  These  air  carriers 
are  engaged  in  the  interstate  air  transportation  of 
passengers  between  New  York,  New  York;  Wash- 
ine^ton,  D.  C. ;  Chicago,  Illinois,  and  other  inter- 
mediate points,  and  Burbank,  San  Diego  and 
Oakland,  California.  Affiant  interviewed  Mr.  Cliff 
Stern,  the  agent  on  duty,  and  was  advised  that 
Skycoach  holds  out  to  the  public  and  provides  a 
daily  service  from  Washington,  D.  C,  to  Chicago, 
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Kansas  City,  Burbank,  San  Diego,  and  Oakland, 
departing  Washington  at  8:30  p.m.;  that  the  tiight 
terminates  at  Burbank;  and  that  the  passengers 
destined  for  Oakland  and  San  Diego  are  trans- 
ported from  Burbank  to  these  points  on  Pacific 
Southwest. 

4.  On  the  same  visit  at  the  International  Ter- 
minal, Washington,  D.  C,  [16]  affiant  also  observed 
a  representative  flight  of  North  American  Airlines 
Agency.  North  American  sells  transportation  on, 
and  arranges  flights  for,  a  number  of  air  carriers 
registered  with  the  Civil  Aeronautics  Board  as 
Large  Irregular  Carriers,  including  Hemisphere 
Air  Transport,  Trans  American  Airways,  Inc.; 
Trans  National  Airlines,  Inc.;  Twentieth  Century 
Airlines,  Inc.,  and  Unit  Export  Company,  Inc. 
These  carriers  engage  in  the  interstate  air  trans- 
portation of  persons  between  New  York  and  Chi- 
cago, and  New  York,  Washington,  D.  C,  and  Dallas, 
Texas,  and  other  intermediate  points,  on  the  one 
hand,  and  Burbank,  San  Diego,  and  Oakland,  on 
the  other  hand.  Affiant  interviewed  Mr.  David 
Stanley,  the  North  American  clerk  on  duty,  and 
was  advised  that  North  American  holds  out  to  the 
public  and  provides  a  daily  flight  from  Washing- 
ton, D.  C,  to  Dallas,  Burbank,  San  Diego,  and 
Oakland,  departing  Washington  at  7:30  p.m.;  that 
the  flight  terminates  at  Burbank;  and  that  ''North 
American  has  a  deal  with  Pacific  Southwest  Air- 
lines to  carry  the  Oakland  and  San  Diego  passengers 
from  Burbank." 
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5.  During  the  period  between  September  22  and 
October  22,  1953,  affiant  conducted  his  investigation 
of  the  activities  of  Pacific  Southwest  in  Los  An- 
geles and  Burbank.  His  investigation  disclosed  that 
the  air  carriers  represented  by  Skycoach  and  North 
American  and  U.  S.  Aircoach,  another  Large 
Irregular  Carrier,  have  been  using  Pacific  South- 
west to  provide  onward  transportation  from  Bur- 
bank  for  their  San  Diego  and  Oakland  passengers; 
and  that  the  service  of  Pacific  Southwest  has  been 
similarly  available  to,  and  used  by,  other  Large 
Irregular  Carriers  operating  into  Burbank. 

6.  On  October  1,  1953,  affiant  visited  the  offices 
of  U.  S.  Aircoach  at  Lockheed  Air  Terminal,  Bur- 
bank, interviewed  Mr.  Fritz  Hutcheson,  the  Presi- 
dent of  U.  S.  Aircoach,  with  respect  to  the  transfer 
of  U.  S.  Aircoach  interstate  passengers  to  Pacific 
Southwest  for  onward  transportation  to  San  Diego 
and  Oakland. 

Mr.  Hutcheson  stated  that  I".  S.  Aircoach  con- 
sistently uses  Pacific  Southwest  to  transfer  pas- 
sengers continuing  beyond  Burbank  to  San  Diego 
or  [17]  Oakland.  He  explained  that  most  of  the 
transfers  were  for  passengers  destined  to  San 
Diego,  because  U.  S.  Aircoach  usually  operates  its 
own  shuttle  flight  to  Oakland,  but  that  occasionally 
U.  S.  Aircoach  does  transfer  Oakland  passengers 
to  Pacific  Southwest,  as,  for  example,  on  September 
18,  1953,  when  IT.  S.  Aircoach  transferred  16  pas- 
sengers to  Pacific  Southwest  flight  11,  which  repre- 
sented 57  per  cent  of  the  space  available  on  that 
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flight,  since  the  capacity  of  tlie  Pacific  Southwest 
aircraft  was  28. 

Mr.  Hutcheson  explained  that  the  procedure  for 
transferring  the  interstate  passengers  from  U.  S. 
Aircoach  to  Pacific  Southwest  at  Burbank  was  as 
follows:  U.  S.  Aircoach  prepares  a  transfer  pas- 
senger manifest  which  lists  the  names  of  all  pas- 
sengers to  be  transferred  from  U.  S.  Aircoach  to 
Pacific  Southwest.  No  invoices  are  used  as  U.  S. 
Aircoach  always  makes  payment  to  Pacific  South- 
west on  the  basis  of  the  transfer  manifest  which  is 
delivered  to  the  Pacific  Southwest  ticket  counter. 
After  receipt  of  the  transfer  manifest,  Pacific 
Southw^est  prepares  its  exchange  order  showing  the 
number  of  passengers  and  the  fare  due  from  I^.  S. 
Aircoach.  U.  S.  Aircoach  is  allowed  a  commission 
for  each  passenger  transferred  to  Pacific  Southwest 
Avhich  reduces  the  net  fare  paid  by  U.  S.  Aircoach 
on  each  passenger  transferred.  As  the  transporta- 
tion tax  is  collected  from  the  passengers  for  trans- 
portation from  the  point  of  origination  outside  of 
California  through  to  the  final  destination  in  Cali- 
fornia, Pacific  Southwest  does  not  collect  any 
transportation  tax  on  the  passenger  from  the  point 
of  transfer  (Burbank)  to  the  final  destination  in 
California.  A  tax  certification  form  is  signed  by 
the  delivering  carrier  (U.  S.  Aircoach)  signifying 
that  this  tax  has  already  been  collected.  This  pro- 
tects Pacific  Southwest  from  any  liability  in  con- 
nection with  the  tax  on  the  continuing  ])art  of  the 


18 


Civil  Aeronautics  Board  vs. 


trip  from  Burbank  to  San  Diego  or  Oakland.  This 
foiin  refers  to  the  delivering  carrier  (U.  S.  Air- 
coach)  as  the  primary  carrier  and  to  Pacific  South- 
west as  the  sub-hauler.  A  copy  of  this  form,  supplied 
by  Mr.  Hutcheson,  is  attached  as  Exhibit  1. 

Affiant's  examination  of  U.  S.  Aircoach's  records 
for  the  period  between  August  14  and  September 
28,  1953,  including  original  passenger  [18]  mani- 
fests, transfer  manifests,  flight  tickets.  Pacific 
Southwest  exchange  orders,  and  payment  checks  to 
Pacific  Southwest  Airlines,  discloses  the  following 
with  respect  to  the  transfer  of  interstate  passengers 
at  Burbank  from  U.  S.  Aircoach  to  Pacific  South- 
west. 


u.  s. 

Aircoach 
Flight  No. 

Arrival  Date 

At  Burbank 

1953 

Pacific 
No,  Persons        Date  of      Southwest 
Transferred      Transfer    Flight  No. 

Destination 

1.    814W 

August  15 

1 

August  15 

90 

San  Diego 

2.  818W 

August  19 

2 

August  1 9 

90 

San  Diego 

3.  818W 

August  19 

4 

August  19 

11 

Oakland 

4.  824W 

August  25 

8 

August  25 

90 

San  Diego 

5.  824W 

August  25 

22 

August  25 

11 

Oakland 

6.  828W 

August  29 

1 

August  29 

90 

San  Diego 

7.  906W 

Sept.  7 

2 

Sept.  7 

90 

San  Diego 

8.  909W 

Sept.  10 

1 

Sept.  10 

12 

San  Diego 

9.  913W 

Sept.  14 

1 

Sept.  14 

90 

San  Diego 

10.  913W 

Sept.  14 

3 

Sept.  14 

11 

Oakland 

11.  917W 

Sept.  18 

16 

Sept.  18 

11 

Oakland 

12.  917W 

Sept.  18 

4 

Sept.  18 

10 

San  Diego 

13.  923W 

Sept.  24 

3 

Sept.  24 

90 

San  Diego 

14.  923W 

Sept.  24 

5 

Sept.  24 

81 

Oakland 

15.  927W 

Sept.  28 

2 

Sept.  28 

90 

San  Diego 

Affiant  made  photostatic  copies  of  the  documents 
with  respect  to  several  representative  flights  in- 
volving transfers  of  interstate  passengers  at  Bur- 
bank from  U.  S.  Aircoach  to  Pacific   Southwest. 
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These  documents  are  attached  hereto  as  Exhibits  2 
through  7.  Each  of  these  exhibits  consists  of  (1) 
the  passenger  manifest  of  the  U.  S.  Aircoach  flight 
on  wliich  the  passengers  were  transported  from 
points  outside  the  State  of  California  to  Burbank; 
(2)  the  fliglit  coupons  of  tickets  purcliased  by  pas- 
sengers for  their  flights  fi-oni  such  points  outside 
the  State  of  California  to  their  ultimate  destination 
in  tlie  State  of  California;  (3)  th(^  transfer  manifest 
for  the  continuing  transpoi'tation  on  Pacific  South- 
west of  the  passengers  from  Burbank  to  their  final 
destination  in  California,  and  (4)  [19]  the  Pacific 
South w(^st  exchange  order  purchased  by  T.  S.  Air- 
coach  from  Pacific  Southwest  to  provide  the  con- 
tinuing transportation  of  the  passengers. 

For  (^\am])le,  the  documents  comprising  Exhibit 
2  establish  that  12  passengers  who  were  flown  from 
Burbank  to  Oakland  on  Pacific  Southwest  Flight 
11  on  August  25,  1953,  were  transported  to  Burbank 
from  various  points  outside  of  California  on  IT.  S. 
Aircoach  Plight  824W.  Thus,  Exhibits  2(a)  and 
2(1))  aiv  passenger  manifests  showing  that  pas- 
sengers Cate,  Kneeland,  Thompson,  Heebnel,  Moran, 
Horton,  Flannery,  and  Hope  were  transported  from 
New  York  to  Burbank  on  U.  S.  Aircoach  Flight 
824W,  which  departed  New  York  on  August  24, 
1953.  Exhibit  2(c)  is  a  passenger  manifest  show- 
ing that  passengers  Boyle  and  Torries  were  trans- 
])orted  from  Philadelphia  to  Burbank  on  U.  S. 
Aircoach  Flight  824W,  w^hich  departed  Philadelphia 
the  same  day.  Exhibit  2(d)  is  a  })assenger  manifest 
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showing  that  passengers  Williams  and  Hand  were 
transported  from  Chicago  to  Burbank  on  U.  S. 
Aircoach  Flight  824W,  also  departing  Chicago  the 
same  day.  Copies  of  the  U.  S.  Aircoach  flight 
coupons  for  these  12  passengers  are  included  in 
Exhibits  2(a)  through  2(d).  These  show  that  the 
passengers  were  issued  tickets  covering  their  trans- 
portation from  their  points  of  origin  on  U.  S. 
Aircoach  Flight  824W  to  Oakland,  their  final  des- 
tination. Upon  arrival  of  U.  S.  Aircoach  Flight 
824W  at  Burbank,  these  passengers  were  trans- 
ferred to  Pacific  Southwest  Airlines  Flight  11  of 
August  25,  1953,  for  their  continuing  transportation 
to  Oakland  as  shown  by  Exhibit  2(e)  which  includes 
a  copy  of  the  transfer  manifest  of  U.  S.  Aircoach 
and  the  Pacific  Southwest  Exchange  Order  pur- 
chased by  U.  S.  Aircoach  for  the  continuing  trans- 
portation of  these  12  passengers  from  Burbank  to 
Oakland  by  Pacific  Southwest.  A  penciled  notation 
at  the  top  of  the  Exchange  Order  shows  that  U.  S. 
Aircoach  made  payment  to  Pacific  Southwest  for 
the  transportation  of  these  12  passengers  by  Check 
number  2660  on  August  25,  1953. 

7.  On  October  1,  1953,  affiant  visited  the  office 
of  North  American  at  Lockheed  Air  Terminal, 
Burbank,  and  interviewed  Mr.  Jack  Wootton,  the 
agent  in  charge,  with  respect  to  the  transfer  of 
interstate  passengers  by  [20]  North  American  to 
Pacific  Southwest. 

Mr.  Wootton  stated  that  North  American  oper- 
ates its  own  shuttle  fiights  between  Burbank  and 
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Oakland  and  Uurbank  and  San  Dic^^j^o  if  aircraft 
is  available  and  there  is  a  sufficient  passenger  load ; 
otherwise,  the  Oakland  and  San  Diego  passengers 
are  transferred  to  either  Pacific  Southwest  or  Cali- 
fornia Central  Airlines. 

The  procedure  for  transferring  interstate  j)as- 
sengers  from  North  American  to  Pacific  Southwest 
as  exj)lained  by  Mr.  Wootton,  is  as  follows:  Nor- 
mally, North  Amca'ican  has  two  inbound  flights  arriv- 
ing in  Burbank  at  about  9  a.m.  These  are  Plight 
600,  which  arrives  from  New  York  via  Dallas,  and 
Plight  201,  which  arrives  from  New  York  via  Chi- 
cago. North  American,  in  advance  of  the  flight 
arrivals,  prepares  an  Operation  Advisory  Sheet, 
Porm  M  9.  This  shows  what  i3rovisions  are  to  be 
made  for  passengers  continuing  from  Burbank  to 
other  points  in  California.  If  North  American  has 
a  sufficient  passenger  load  and  aircraft  available, 
the  San  Diego  and  Oakland  flights  will  be  shown 
together  with  the  N  C  members  of  the  aircraft 
scheduled  for  the  operation  of  these  flights.  Other- 
wise, if  the  continuing  flights  are  not  to  be  operated, 
the  advisory  sheet  will  note  that  the  continuing 
])assengers  are  to  be  off-spaced.  Tn  that  event,  Mr. 
Wootton  checks  with  both  California  Central  Air- 
lines and  Pacific  Southwest  to  see  whnt  flights  they 
have  available  and  to  determine  whethi  i*  tlicy  linv(» 
sufficient  space  to  accommodate  the  continuing  North 
Amc^rican  passengers.  If  the  flight  and  space  are 
available,  Mr.  Wootton  then   blocks  off  n   number 
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uf  seats  equivalent  to  the  number  of  continuing 
passengers  on  whichever  carrier  can  accommodate 
them.  Usually  the  North  American  stewardess 
prepares  the  transfer  manifest  for  the  passengers 
on  her  flight  prior  to  arrival  in  Burbank.  However, 
sometimes  this  manifest  is  not  made  up  by  the 
stewardess  and  Mr.  Wootton  then  prepares  it  after 
the  arrival  of  the  flight.  Wlu^ii  the  passengers  clieck 
in  at  the  North  American  ticket  counter  he  examines 
the  passengers'  incoming  flight  tickets.  If  the  ticket 
is  for  a  one-way  trip,  Mr.  Wootton  validates  the  J 
])assenger  receipt  coupon  with  a  North  American 
Stamp,  returns  this  to  the  passenger,  and  instructs 
him  to  check  [21]  in  at  the  Pacific  Southwest  or 
California  Central  ticket  counter.  If  th(^  ])assenger 
holds  a  round-trip  ticket  which  contains  a  i-eturn 
flight  coupon,  Mr.  Wootton  pre])ares  a  North 
American  exchange  order  which  is  ix'wvu  to  the 
passenger.  The  passenger  then  checks  with  Pacific 
Southwest  or  California  Central,  as  the  case  may 
be,  and  submits  the  validated  passenger  recei])t  or 
exchange  ordei*  covering  his  continuing  trans])orta- 
tio]i  in  Califoriiia. 

Affiant  examined  the  records  of  North  American 
i'ov  August  and  September,  1953,  and  found  numer- 
ous instances  of  westbound  transcontinental  flights 
involving  transfers  of  ]\assengeT*s  at  Burbank  from 
the  North  American  carri(M-s  to  Pacific  S(Mithwest 
fo]-  onward  transportation  to  San  Di(^go  and  Oak- 
land. Affiant  made  photostatic  copies  of  the  docu- 
ments    with     respect     to     s(*v(M'al     flights.      These 
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documents  are  attached  hereto  as  Exhibits  8  through 
10  and  show  the  following: 

(1)  Exhibit  8  includes  the  passenger  manifests 
of  North  American  Plight  201  which  list  the  name 
of  2  passengers  from  New  York  (LaGuardia  Air- 
port) and  4  passengers  from  Chicago  who  depai-ted 
from  these  cities  for  Burbank  on  September  21, 
1953.  Copies  of  the  tickets  issued  to  these  passengers 
show  that  they  covered  transportation  from  the 
above  points  of  origin  to  the  final  destination,  San 
Diego.  Upon  arrival  of  Flight  201  in  Burbank  on 
September  22,  1953,  the  6  passengers  were  trans- 
ferred to  Pacific  Southwest  Flight  12  for  their  con- 
tinuing transportation  to  San  Diego.  This  trans- 
])ortation  was  purchased  from  Pacific  Southwest 
Airlines  by  an  exchange  order  which  was  issued  to 
North  American  Airlines. 

(2)  Exhibit  9  includes  passenger  manifests  of 
North  American  Flight  600  which  show  the  names 
of  1  passenger  from  New  York  (La  Guardia  Air- 
port) [22]  and  1  passenger  from  Dallas,  Texas, 
who  departed  from  these  cities  for  Burbank  on 
August  29,  1953.  Copies  of  the  tickets  issued  to 
these  passengers  show  that  they  covered  transporta- 
tion from  the  above  points  of  origin  to  the  final 
destination,  San  Diego.  Upon  arrival  of  Flight  600 
in  Burbank  on  August  30,  1953,  the  2  passengers 
were  transferred  to  Pacific  Southwest  Airlines 
Flight  12  for  their  continuing  transportation  to 
San    Diego.     This    transportation    was    purchased 
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from  Pacific  Soutliwcst  by  an  exchange  ordci-  wliicli 
was  issued  to  Nortli  American  Airlines. 

(3)  Exhibit  10  is  a  pass(^nger  manifest  of  North 
American  Flight  201  which  lists  the  names  of  19 
])assen,e:ers  who  dey)arted  Chicago  for  Hnrbank  on 
Augnst  28,  1953.  Upon  arrival  in  Bnrbank,  these 
))assengers  were  transferred  to  a  tlight  of  Pacific 
Southwest  for  their  continuing  transportation  to 
Oakland  as  indicated  in  the  footnote  at  the  bottom 
of  the  manifest. 

/s/  JOSEPH  W.  STOT^T,  JR. 

Subscribed  and  sworn  to  before  me  tliis  29tli  day 
of  April,  1954. 

[Seal]        /s/  LOUISE  S.  MYERS, 

Notary  Public.  Washington, 
D.  C. 

Commission  expires  1-14-58.  [23] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

<  'ity  of  Washington, 
District  of  Columbia — ss. 

Robert  F.  Riek(\\-,  bciuu  iirst  duly  swiumi.  de- 
poses and  says  that : 

1.  lie  is,  and  was  at  all  times  luM'ciTi  mentioned, 
emj)loyed  l)y  the  Civil  Aeronautics  I^oard  as  an 
Air  T]'ans|)o]-t  Examiner. 
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2.  Investigation  by  affiant  of  a  number  of  Pacific 
Southwest  Airlines  (PSA)  flights  arriving  at  Lock- 
heed Air  Terminal,  Burbank,  from  San  Diego  during 
November  and  December,  1953,  disclosed  that  PSA 
Flight  65,  arriving  at  7:50  p.m.,  is  the  flight  most 
generally  used  by  San  Diego  ticket  agents  to  con- 
nect their  interstate  passengers  with  the  eastbound 
transcontinental  flights  of  Large  Irregular  Carriers 
operating  from  Lockheed  Air  Terminal.  For  the 
most  part,  the  transcontinental  passengers  traveling 
on  PSA  from  San  Diego  to  Bur})ank  are  transferred 
at  Bur])ank  to  the  so-called  North  American  carri- 
ers, consisting  of  Hemisphere  Air  Transport,  Trans 
American  Airways,  Inc.;  Trans  National  Airlines, 
Inc. :  Twentieth  Century  Airlines,  Inc.,  and  the  Unit 
Export  Company,  Inc.,  and  the  Skycoach  carriers, 
consisting  of  Currey  Air  Transport  Ltd.,  and  Great 
Lakes  Airlines,  Inc.  Some  of  such  passengers,  how- 
ever, are  routed  via  other  Large  Irregular  Carriers 
represented  ])y  the  American  Air  Bus  Agency,  in- 
cluding T^.  S.  Aircoach,  Peninsular  Air  Transpoit, 
Aero  Finance  Corporation,  Air  Services,  Inc.,  and 
Caribbc^an  American  Lines,  Inc.  On  every  arrival 
of  Flight  65  observed  by  affiant,  there  were  several 
or  more  ])assengers  w^ho,  after  claiming  their  luu- 
gac:<',  checked  in  for  the  eastl)ound  transcontinental 
fliorhts  on  one  of  the  Large  Irregular  Carriers.  The 
following  are  representative  flights: 

a.  On  December  1,  1953,  eight  passengers  from  a 
total  of  17  leaving  Flight  65  [55]  at  Burbank 
checked  in  at  the  Noi'th  American,  Skycoach  and 
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American  Air  Bus  counters  after  fii-st  claiming  their 
luggage  in  front  of  tlie  Terminal  Building. 

}).  On  December  2,  1953,  six  passengers  arriving 
from  San  Diego  on  Flight  65  held  North  American 
tickets  for  continuing  interstate  transportation  and 
two  passengers  from  the  same  flight  were  later  ob- 
served checking  in  at  the  Skycoach  counter.  A  total 
of  17  passengers  left  Flight  65  at  Burbank. 

c.  On  December  10,  1953,  17  passengers  deplaned 
from  Flight  65  at  Burbank  of  which  five  later 
chcK'ked  in  at  the  North  American  counter  and  three 
at  Skycoach  for  eastbound  flights  that  night. 

3.  On  November  24,  1953,  affiant  interviewed 
Mrs.  A.  J.  Phillips,  2562  Weller  Avenue,  Baton 
Rouge,  Louisiana,  who  had  arrived  at  Lockheed  Air 
TeiTTiinal  from  San  Diego  on  PSiV  Flight  65  and, 
after  claiming  her  baggage,  checked  in  at  the  North 
American  counter  for  North  American  Flight  500  to 
Dallas,  Texas.  An  examination  of  Ikm*  ticketiuir  dis- 
closed the  following:  IJov  North  Anieiicau  ticket 
was  OW-1  46109  and  was  validated  ^^R.  A.  Ashment 
Nov  1953  San  Diego."  The  Wrkri  showinl  a  routing 
of  San  Diego-Burbank-Dallas  and  a  \'iuv  of  >^54.55 
])lns  $8.18  Federal  tax  or  a  total  of  $62.73.  Although 
it  was  not  shown  on  the  Noi'th  American  ticket,  this 
included  the  cost  of  PSA  ticket  No.  94133  from  S.ni 
Diego  to  l)Uil)ank,  which  ticki^t  wa-^  issuiul  in  ro]]- 
juDclion  with  the  North  Amei'icaii  ticki^t.  Th(»  North 
Ainci'ic.'Ui   ticket    hnd   hciMi  stainjx'd   :it   thc^  chcck-iu 
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counter,  ''Hemisphere  Air  Transpoi*t,  Municipal 
Airport,  Long  lieach,  California,"  to  indicate  the 
name  of  the  carrier  whose  aircraft  was  being  used 
for  Flight  500  that  night.  Mrs.  Phillips'  receipt  por- 
tion of  her  PSA  ticket,  attached  hereto  as  Exhibit  1, 
was  stapled  to  the  North  ^Vmerican  ticket.  Mrs. 
Phillips  stated  that  the  two  tickets  had  been  stapled 
together  when  purchased  in  San  Diego  and  were 
])i*esented  in  that  form  to  PSA  when  the  flight  cou- 
pon of  the  PSA  ticket  was  lifted  by  PSA. 

4.  On  December  2,  1953,  affiant  made  an  inspec- 
tion of  tickets  for  North  American's  Plight  101  of 
the  previous  evening.  Affiant  noted  that  on  many  of 
file  North  American  tickets  issued  in  San  Diego 
there  was  a  PSA  or  a  California  Central  Airlines 
ticket  number  written  in  the  ''Conjunction  Ticket" 
box  of  the  North  American  ticket.  The  follow^ing  is 
information  on  four  such  tickets  against  wiiich  PSA 
"conjunction  tickets"  were  issued:  [56] 

a.  North  American  ticket  No.  OW-145995  was 
issued  to  Miss  T.  Gaston,  2508  Oxford  Street,  Middle- 
ton,  Ohio,  for  transportation  from  San  Diego  to 
Chicago  on  NAA  Flight  101  of  December  1,  1953,  for 
$75.00  plus  $11.25  tax  or  a  total  of  $86.25.  The  ticket 
w^as  validated  by  Pacific  Travel  Service,  4065  Pacific 
Highway,  San  Diego,  on  November  30, 1953.  Written 
in  the  '*Form"  box  under  "Conjunction  Ticket"  was 
PSA  and  in  the  "Serial"  box  the  number  "93658." 
This  means  that  PSA  ticket  mmiber  93658,  in  addi- 
tion to  the  above  North  American  ticket,  was  issued 
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to  Miss  Gaston  by  Pacific  Travel  Service  lor  trans- 
po7-tatio]i  from  Saii  Die^o  to  Rnrbank. 

1).  North  American  ticket  No.  OW-1  46053  was 
issued  to  K.  G.  Norton,  505  East  74th  Street,  Chi- 
cago, Illinois,  for  transportation  from  San  Die^o  to 
Washington,  D.  C,  on  NAA  Flight  oOO  of  Dcn-emher 
1,  1953  (this  flight  was  consolidated  with  Flight  101 
on  December  1).  The  fare  showTi  on  the  ticket  was 
$102.55  pins  $15.38  or  a  total  of  $117.93.  It  was 
validated  ^*Nov.  17,  '53  S.  D."  by  Agent  B.  Thomp- 
son in  North  American's  San  Diego  Office.  On  the 
ticket  is  noted  '^PSA  94274''  which  is  th(^  conjunc- 
tion ticket  issued  for  San  Diego-Burbank  transpor- 
tation via  PSA. 

c.  North  American  ticket  No.  OW-1  46213,  issued 
to  Robert  E.  Draine,  331  South  Monroe  Street,  Rush- 
ville,  Illinois,  was  made  out  for  transportation  from 
San  Diego  to  Chicago  at  a  fare  of  $75.00  ])lus  $11.25 
Fedc^'al  tax  or  a  total  of  $86.25.  This  ticket  was 
validated  '^Dec.  1,  1953  SD'^  by  North  Amei-ican's 
San  Diego  office.  Oonjiniction  ticket  issued  for  San 
Diego-Burbank  trans])ortation  was  PSA  94592  and 
was  so  noted  on  tlu^  North  Anu'ricaii  ticket. 

d.  North  American  ticket  No.  OW-1  4(i258,  vali- 
dated ^^Dec.  1,  '53  S.D."  at  Noi-th  American's  San 
Diego  Office,  was  issued  to  H.  E.  Heveron,  i:>2  W(»st 
63r(l  Sticet,  New  ^'ork  City,  foi*  Saii  I>ieiv<>-Ncw 
York  trniisportation  at  a  fare  of  $<)9.00  plus  $14.85 
tax  ()]•  a  total  of  $113.85.  11ie  "Coii.iinictic^u  Ticket" 
noted  on  this  ticket  was  PSA  94591  which  was  for 
the  San  Diego-Burbank  portion  of  tlu^  ti-ij). 
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5.  During  a  later  check  oi'  North  American  tick- 
ets in  the  North  American  oflfice  on  December  14, 
1953,  affiant  made  a  photostatic  copy,  attached  hereto 
as  Exhibit  2,  of  a  representative  North  American 
ticket  issued  in  conjunction  with  a  Pacific  Southwest 
San  Diego-Burbank  ticket.  This  North  American 
ticket,  OW-1  46467,  was  issued  to  R.  Umhuift  !ur 
San  Diego-New  York  transportation  and  bears  the 
notation  ^^PSA  94975"  which  is  the  number  of  the 
PSA  conjunction  ticket  used  for  [57]  San  Diego- 
Burbank  transportation. 

6.  Affiant's  investigation  also  disclosed  that 
ticket  agents  in  the  Oakland-San  Francisco  area 
occasionally  use  PSA's  Plight  64  arriving  in  Bur- 
bank  at  9:10  p.m.  from  Oakland  and  San  Francisco, 
to  connect  their  interstate  passengers  with  the  east- 
bound  transcontinental  flights  of  the  Large  Irregu- 
lar Carriers  operating  out  of  Lockhec^d  Air  Ter- 
minal. However,  because  the  North  American,  Sky- 
coach  and  American  Air  Bus  carriers  frequently 
oj)erate  their  own  shuttle  service  to  connect  with 
thc^ir  eastbound  flights,  interstate  traffic  on  PSA 
from  Oakland  and  San  Francisco  is  much  lighter 
than  from  San  Diego  w^here  shuttles  are  seldom 
()[)eT*ated  by  the  Large  Irregular  Carriers. 

7.  On  December  17,  1953,  affiant  visited  the  Of- 
fice of  Airline  Tickets,  Inc.,  and  interviewed  Mr. 
Alex  Davidson.  Airline  Tickets  primarily  repre- 
sents the  so-called  American  Air  Bus  transconti- 
nental air  carriers,  in  addition  to  PSA  and  Califor- 
]iia  Central  Airlines,  and  sells  San  Diego-Burbank 
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tickets  on  PSA  or  California  Central  in  conjunction 
with  eastbound  tickets  on  the  Large  Irregular  Car- 
riers. Airline  Tickets  has  established  an  inter- 
])]*anch  bank  account  with  PSA  so  that,  when  a  PSA 
ticket  is  sold  by  Airline  Tickets,  the  amount  of  the 
ticket  less  the  commission  is  deposited  in  this  special 
account  and  is  then  transferred  to  the  PSA  account 
by  the  bank.  Attached  hereto  as  Exhibits  3,  4  and  5 
are  photostatic  copies  of  representative  daily  ticket 
sales  and  collection  reports  of  Airline  Tickets  show- 
ing sales  of  interstate  transportation  on  PSA.  In 
each  of  these  reports,  the  PSA  San  Diego-Burbank 
ticket  issued  in  conjunction  with  a  ^*YY"  or  ^*ZZ'' 
form  ticket  (issued  by  Airline  Tickets  principally 
for  transportation  on  the  American  Air  Bus  Car- 
riers) is  so  noted  in  the  ^'Remarks''  column  of  the 
re])ort.  Thus,  Exhibit  3,  the  report  for  December  9, 
1953,  shows  that  PSA  Ticket  No.  94902  was  sold  to 
Mr.  Winters  on  a  PSA  flight  from  San  Diego  to 
Burbank  for  December  20.  Under  '* Remarks"  is  the 
comment,  '^Shuttle  YY-27267."  Farth(M'  np  thr 
page,  the  sale  of  ticket  YY  27267  to  Mr.  Winters  is 
reported.  This  ticket,  also  for  Decemlier  20,  is  for 
transpoi'tation  from  San  Diego  to  Chicago.  Exhibit 
4,  ihv  rc^port  for  December  16,  1953,  shows  that  Mr. 
and  Mrs.  Wescott  were  sold  PSA  San  Diego-T^nr- 
l)ank  tickets  for  Decemb(M'  15  in  conjunction  with 
uyY"  tickets,  also  for  December  15,  from  San  Diego 
to  F\ansas  City,  Kansas  (KCK)  ;  and  that  Mr.  TTan- 
nan  was  sold  a  PSA  San  Diego-Bnrbaidx  ticket  for 
Dcrcmber  [58]  19  in  conjunction  witli  a  ^*YY*' 
ticket,   also   foi*    l>cc(>mbci'    If),    from    Snn    Di(\iro   to 
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New  York,  N.  Y.  (LGA).  Exliihits  5a  and  b,  the 
report  for  December  17,  shows  that  E.  McLaughlin, 
S.  E.  Beasley,  A.  Krom,  and  R.  E.  Bernard  were 
sold  PSA  San  Diego-Burbank  tickets  in  conjunction 
with  ^'YY'^  and  ^'ZZ'^  tickets  for  transportation  to 
New  York,  N.  Y.,  Washington,  D.  C,  and  return, 
Chicago,  Illinois,  and  return,  and  Chicago,  Illinois, 
respectively. 

7.  On  December  15,  1953,  affiant  made  a  tele- 
phone call  to  the  office  of  Transocean  Air  Lines,  a 
ticket  agent  representing  the  Skycoach  carriers, 
California  Central  Airlines,  and  PSA,  for  a  reserva- 
tion on  Skycoach  from  San  Diego  to  Chicago  for 
December  17.  The  telephone  was  answered  by  Mr. 
Frank  S.  Ambler,  who  informed  affiant  that  trans- 
portation from  San  Diego  to  Burbank  would  be  via 
either  California  Central  Airlines  or  PSA.  On  De- 
cember 17,  Mr.  Ambler  sold  to  affiant  ^'Skycoach" 
ticket  Z  No.  101293,  reading  'SSan  Diego  to  Chi- 
cago" and  a  PSA  ticket  for  transportation  from 
San  Diego  to  Burbank.  Photostatic  copies  of  both 
tickets  are  attached  hereto  as  Exhibit  6.  The  PSA 
ticket  was  stapled  inside  the  jacket  of  the  Skycoach 
ticket  so  that  both  were  visible  when  the  jacket  was 
opened.  The  reverse  side  of  the  PSA  ticket,  at- 
tached hereto  as  Exhibit  7,  bore  the  following  notn- 
tion  : 

*' Pacific  Southwest  Airlines  is  engaged  in  Sched- 
u1(h1  Intrastate  common  carriage  trans])ortation  of 
passengers  by  air  Exclusively  within   the   "^irAi^  of 
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California.  The  company  declines  to  carry  any  pas- 
senger who  is  traveling  from  or  to  a  point  outside  of 
California  and  who  desires  to  use  a  flight  of  Pacific 
Southwest  Airlines  for  a  portion  of  such  interstate 
journey.  The  company  reserves  the  right  to  cancel 
this  ticket  and  to  refund  the  purchase  price  there- 
for, if,  within  the  sole  discretion  of  the  com])any,  it 
appears  that  this  ticket  will  be  used  by  a  pc^rson  for 
transportation  as  a  part  of  a  trip  wliicli  originates 
or  terminates  at  any  point  outside  of  California.'' 

Mr.  Ambler  stated  at  the  time  the  ticket  was  pur- 
chased that  the  PSA  space  on  Plight  715  liad  not  yet 
been  positively  confirmed  but  that  he  was  certain  it 
would  clear  and  he  would  call  aflBant  by  2:00  p.m. 
He  phoned  affiant  at  his  hotel  at  11:50  a.m.  with 
positive  confirmation  of  the  PSA  space  on  Flight 
715  to  Burbank  that  evening.  He  further  advised 
that  affiant  should  check  in  at  the  PSA  counter  [59] 
at  Lindbergh  Field  (San  Diego)  no  later  than  6:45 
]).m.,  that  the  flight  would  leave  at  7:15  ]).m.,  make 
one  stop  at  Long  Beach  and  then  go  to  Burbank.  and 
that  at  Bu7-bank  affiant  would  have  to  claim  bis  lug- 
gage and  take  it  to  the  Skykcoach  counter  to  check 
in  for  the  Bui'bank-Chicago  flight,  which  flight 
would  leave  Burbank  at  9:30  p.m.  and  arrive  in 
Cb.icago  at  approximately  9:00  a.m.  C.S.T.  the  fol- 
lowing morning.  Affiant  arrived  at  Lindbergh  Field 
at  5:55  ]).m.  and  checked  in  at  the  PSA  counter  for 
Flicrht  715.  Tie  asked  the  PS.\  check-in  agent  about 
the  ])ri]iti]ig  on  the  revei-se  side  of  i]\r  tieki^t  regard- 
ing PSA's  right  to  nTusc  ]»assag(^  to  iuttM-state  pas- 
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seiigers.  Tlic  l^SA  agent  laughed  and  said  affiant 
should  have  no  concern  over  this  since  it  was  "an 
entirely  dift'erent  deaL"  He  added  tliat  the  ticket 
form  was  an  old  one  ])rinted  some  time  ai;()  which 
lliev  wei'e  still  using  and  that  the  notice  printed 
thereon  would  not  ai)])ly  to  affiant.  The  agent  warned 
a.ffiant  that  he  would  have  to  claim  his  luggage  upon 
arrival  at  iiurhank  and  recheck  it  at  the  Skycoach 
counter  when  he  checked  in  foi'  the  Burhank-Ohi- 
cago  flight.  Affiant  boarded  the  PSA  aircraft  at 
7:15  p.m.  Before  the  flight  left  the  ground  at  San 
Diego,  the  hostess  asked  affiant  when  she  checked 
his  coat  how  fai'  he  was  going.  Affiant  replied  ''Chi- 
cago" and  she  said  he  would  then  leave  this  flight 
at  Ihirhank.  After  the  flight  w^as  airborne,  the  host- 
ess collected  tickets.  Affiant's  was  presented  to  her 
still  stapled  inside  the  jacket  of  the  Skycoach  ticket 
to  Chicago  just  as  it  had  been  presented  at  the 
check-in  counter  in  San  Diego.  Nothing  was  said 
a})out  affiant's  being  an  interstate  passenger.  There 
were  several  other  passengers  on  this  flight  holding 
Skycoach  tickets. 

/s/  ROBERT  F.  RICKEY. 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  April,  1954. 

[Seal]        /s/  LOUISE  S.  MYERS, 

Notary  Public,  D.  C. 

My  commission  exy)ir(»s:  1/14/58.  [()()] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

City  of  Washington, 
District  of  Columbia — ss. 

John  W.  Chambers,  being  first  duly  sworn,  de- 
poses and  says  that : 

1.  He  is,  and  was  at  all  times  herein  mentioned, 
employed  by  the  Civil  Aeronautics  Board  as  an  Air 
Transport  Examiner. 

2.  During  the  period  between  January  25,  1954, 
and  February  12,  1954,  affiant  personally  conducted 
an  investigation  with  respect  to  the  transportation 
of  interstate  passengers  by  Pacific  Southwest  Air- 
lines (PSA). 

3.  On  January  25,  1954,  affiant  visited  the  ticket 
counter  of  Skycoach  Airlines  Agency,  Inc.,  at  Mid- 
way Airport,  Chicago,  Illinois,  and  interviewed  Mr. 
John  Davy,  the  Skycoach  manager,  with  respect  to 
Skycoa(*irs  handling  of  passengers  destined  for 
Oakland  and  San  Diego,  California.  Mr.  Davy 
fuinislied  affiant  the  following  information:  Sky- 
coach is  a  ticket  agc^ncy  re])res('nting  Cn^at  Lakes 
Airlines,  Inc.,  and  Currey  Aii*  Ti-ansport.  Inc.,  two 
Large  Irre^ulai'  Carriei^s  engaged  in  tli(^  iTit(MNtat(» 
air  ira]isi)()]'tati()n  of  passengers  between  New  York, 
New  York:  Washiimton,  D.  C. :  Chicago,  Illinois: 
Kansas  City,  Kansas,  and  othc^r  intermediate  ])oints, 
and  P>ui'l)aTd<,  San  Diego,  aiid  Oakland,  California. 
All  Skvcoach  fiiixlits  t(M*]ni]iate  at   Purbaidv.    Kvcrv 


Friedkin  Aeronautics,  Inc.,  Etc, 


>,) 


passenger's  ticket  is  made  out  to  show  his  ultimate 
destination  in  California.  The  passenger  manifest 
shows  every  passenger's  destination  in  California 
as  Burbank.  However,  if  the  passenger  is  going  to 
Oakland,  one  asterisk  is  placed  after  the  destination 
(BUR^'),  and  if  the  passenger  is  going  to  San  Diego 
two  asterisks  are  used  (BUR**).  Immediately  after 
departure  of  the  Skycoach  flight  from  Chicago,  the 
agent  on  duty  calls  Skycoach  in  Kansas  City  giving 
them  a  comj)lete  l)reakdown  as  to  the  number  [()f)] 
of  passengers  and  their  dc^stination.  After  the  plane 
departs  Kansas  City,  the  agent  there  calls  J>ur])ank 
with  the  same  information  and  the  agent  in  Bur- 
bank  then  requests  PSA  to  block  off  a  sufficient 
luimber  of  seats  on  their  flight  to  accommodate  the 
Skycoach  passengers  bound  for  San  Diego.  Mr. 
Davy  did  not  know  which  carrier  was  used  to  handle 
the  Oakland  passengers. 

4.  On  February  5,  1954,  affiant  visited  the  offices 
of  Great  Lakes  Airlines,  Inc.,  at  Lockheed  Air 
Terminal,  Burbank,  and  interviewed  Mrs.  Ida  Mae 
Hermann,  Secretary-Treasurer  of  Great  Lakes,  with 
respect  to  the  handling  of  passengers  destined  for 
San  Diego  and  Oakland.  Mrs.  Hermann  conflrmed 
the  information  supplied  to  affiant  by  Mr.  Davy 
with  respect  to  the  handling  of  San  Diego  passen- 
gers. As  to  Oakland  passengers,  she  informed  affi- 
ant that,  when  the  passenger  load  warranted  it. 
Great  Lakes  continued  its  flic^ht  to  Oakland  or  ns^nl 
a  Dr-3  aircraft  to  shuttle  such  passengers  to  Oak- 
land.   When  the  number  of  passen2:ers  was  insuffi- 


36  Civil  Aeronautics  Board  vs. 

cieiit  to  warrant  the  continuation  of  the  original 
flight  or  a  DC-3  shuttle  flight,  Great  Lakes  trans- 
ferred the  Oakland  passengers  to  PSA  or  Califor- 
nia Central.  Mrs.  Hermann  also  described  to  affiant 
the  transfer  procedures  used  by  Great  Lakes,  which 
are  substantially  the  same  as  those  used  by  U.  S. 
Aircoach  and  are  described  in  paragraphs  5  and  6 
of  the  Stout  affidavit.  Mrs.  Hermann  provided  affi- 
ant with  Great  Lakes  Airlines  records  showing  the 
transfer  of  passengers  from  Great  Lakes  interstate 
flights  to  Pacific  Southwest 's  flights  for  the  follow- 
ing periods:  October  5  through  October  9,  195:^^: 
November  20  through  November  30,  1953,  and  De- 
cember 14  through  December  20,  1953.  These  rec- 
ords included  the  transfer  manifest  prepared  i)y 
Great  Lakes  Airlines  and  the  exchange  order  pre- 
pared by  Pacific  Southwest  Airlines.  These  records 
disclosed  the  following  with  respect  to  tlie  transfer 
of  interstate  passengers  at  Burbank  from  Great 
Lakes  to  Pacific  Southwest. 


Great 
Flight  No. 

Arrival  Date 
At  Burbank 

No.  Persons 
Transferred 

PSA  Flirht  No. 
and  Date 

Destination 

410 

Octo])rr  f) 

o 

no-Oct.  r> 

Snii  l^ie<ro 

010 

October  7 

51^2 

OO-Oct.  7 

San  Diopro 

810 

October  0 

4 

00-Oct.n 

San  l^iciio 

1011 

Xovoinl)er  20 

23 

90  &  22  Nov.  2r 

1        San  Dici^^o 

2r>ii 

November  26 

f) 

90-X()v.  20 

San  Dieuo 

1>911 

\ov(Mn})er  30 

9 

OO-Nov.  30 

San  Oieiro 

ir>rj 

!  )eceiii))e]'  10 

4 

1)02- i)c<..  k; 

San  IVi.Mjro 

Ariiant  nia(h^  ]>li()t()stnti('  ('0]>i(^s  of  tlie  docunients 
involve!  ill  IIh^  ahove  t  i"aiisf(M's.  Tliese  ]>liotost.ats 
i\v(^  ',)ii:)('^)^u]  ;is  KxliiMfs  In  f1n(ni!:li  7h.    Eacli  ex- 
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liibit  consists  of  (1)  the  transfer  manifest  prepared 
by  Great  Lakes  for  Pacific  Southwest  showing  the 
names  of  the  passengers  being  transferred  from 
Great  Lakes  interstate  tiight  to  Pacific  Southwest 
for  transportation  from  Burbank  to  their  final  des- 
tination in  California,  (2)  the  Pacific  Southwest 
exchange  order  purchased  by  Great  Lakes  from 
Pacific  Southwest  to  provide  the  continuing  trans- 
portation of  the  passengers,  and  (3)  the  Pacific 
Southwest  manifest  for  the  fiight  to  which  the  pas- 
sengers were  transferred.  (This  latter  document 
was  photostated  in  the  offices  of  Pacific  Southwest.) 

For  example,  the  documents  comprising  Exhibit  1 
establish  that  2  passengers  who  were  flown  from 
Burbank  to  San  Diego  on  Pacific  Southwest  flight 
90  on  October  5,  1953,  were  transported  to  Burbank 
from  outside  of  California  on  Great  T^akes  Airlines 
flight  410.  Thus,  Exhibit  la  is  the  transfer  manifest 
showing  that  passengers  Friend  and  Bledsoe  were 
transported  to  Burbank  on  Great  Lakes  Airlines 
flight  410  which  according  to  their  flight  repoi^t  ov'vj:- 
inated  in  New  York  on  October  4,  stopped  in  Phila- 
delphia and  Chicago  and  arrived  in  Burbank  on 
October  5.  The  exchange  order  on  Exhibit  la  was 
purchased  hy  Great  Lakes  from  Pacific  Southwest 
for  the  continuing  transportation  of  these  two  pas- 
sengers. The  notation  in  upper  right  hand  corner 
of  the  exchange  order  shows  that  Great  Lakes  made 
payment  to  Pacific  Southwest  for  the  transporta- 
tion of  these  two  ])assengers  on  October  5,  1953,  witli 
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Check  Number  5159.  Exhibit  lb  is  the  Pacific  South- 
west nianitVst  for  their  Hight  90  on  October  5,  1953, 
from  Burbank  to  San  Diego  showing  the  names  of 
Friend  and  Bledsoe  as  passengers  on  the  tiiglit. 

5.  On  February  12,  1954,  affiant  visited  the  office 
of  Currey  Air  Transport,  Inc.,  at  Lockheed  Air 
Terminal  at  Burbank  and  interviewed  Miss  Tillie 
(ramble,  oi)erations  agent  for  that  carrier.  Miss 
Gamble  confirmed  the  fact  that  [71]  Currey  used 
PSA  for  the  transfer  at  Burbank  of  interstate  pas- 
sengers destined  for  San  Diego  and  Oakland. 

Affiant's  examination  of  Currey  Air  Trans])ort 
records  including  original  passenger  manifests, 
transfer  manifests,  and  Pacific  Southwest  exchange 
orders  foi-  the  period  from  Octol)('r  1,  ^9')'^,  through 
January  2i\  1954,  disclosed  that  ])assengers  were 
tT'ansferred  at  Burbank  from  Cuirey  Air  Trans- 
])()rt's  intc^rstate  flights  to  the  fliuht-^  of  T^acific  South- 
west Aii'linos  as  follows: 


Currey  Air 
Transport 
Flight  No. 

Arrival  Date 
At  Burbank 

No.  Persons 
Transferred 

PSA  Flight  and 
Date 

DestinaUon 

210 

October:^ 

2 

11 

Oakland 

510 

6 

2 

\)0 

San  DicfTO 

710 

8 

6 

11 

San  Dio^o 

710 

8 

12 

81 

Oakland 

910 

10 

1 

SI 

Oakland 

910 

10 

5 

90 

San  nio^(i 

1110 

12 

2 

12 

San  nio^ro 

i:no 

14 

6 

90 

San  Diotrt) 

i:uo 

14 

7 

81 

Onkland 

IfilO 

16 

4 

90 

San  Diojro 

ir>io 

16 

1 

2;') 

Oakland 

1710 

18 

6 

12 

San  Dio^i 

191(1 

20 

24 

12:> 

Oakland 
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Currey  Air 
Transport 
Flight  No. 

Arrival  Date 
At  Burbank 

No.  Persons 
Transferred 

PSA  FllKht  and 
Date 

Destination 

1910 

20 

4 

90 

San  Diego 

1910 

20 

1 

45 

Oakland 

2110 

22 

11 

90 

San  Diet^o 

2310 

24 

6 

90 

San  Diego 

2410 

25 

5 

12 

San  Dieffo 

2410 

25 

1 

11 

San  P^raiiciseo 

2r)10 

26 

3 

11 

San  Francisco 

2510 

26 

7 

90 

San  Diego 

2610 

27 

4 

90 

San  Diego 

2710 

28 

1 

90 

San  Diego 

2710 

28 

4 

11 

Oakland 

2910 

30 

15 

90 

San  Diego 

3010. 

31 

6 

90 

San  Diego 

Ill 

November  2 

5 

10 

San  Diego 

in 

2 

5 

11 

Oakland 

211 

3 

1 

90 

San  Diego 

oil 

6 

4 

105 

Oakland 

511 

6 

3 

90 

San  Diego 

611 

7 

1 

65 

Oakland 

611 

7 

4 

90 

San  Diego 

711 

8 

3 

12 

San  Diego 

811 

9 

3 

64 

San  Diego 

911 

10 

4 

90 

San  Diego 

911 

10 

4 

11 

Oakland 

1011 

11 

6 

90 

San  Diego 

1111 

12 

3 

90 

San  Diego 

nil 

12 

2 

11 

Oakland 

1411 

15 

5 

12 

San  Diego 

1611 

17 

9 

75 

Oakland 

1711 

18 

5 

90 

San  Diego 

2211 

23 

2 

10 

San  Diego 

2211 

23 

1 

10 

San  Diego 

511 

November  6 

4 

105 

Oakland 

511 

6 

3 

90 

San  Diego 

611 

7 

1 

65 

Oakland 

611 

7 

4 

90 

San  Diego 

711 

8 

3 

12 

San  Diego 

811 

9 

3 

64 

San  Diego 

911 

10 

4 

90 

San  Diogo 

911 

10 

4 

11 

Oakland 
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Currey  Air 
Transport 
Flight  No. 

Arrival  Date 
At  Burbank 

No.  Per.sons 
Transferred 

PSA  Flight  and 
Date 

DeatlnaUon 

1011 

11 

6 

!)0 

San  Diego 

nil 

12 

3 

1)0 

San  Diego 

nil 

12 

2 

11 

Oakland 

1411 

15 

5 

12 

San  Dief^o 

Kill 

17 

9 

75 

Oakland 

1711 

18 

0 

90 

San  Diego 

2211 

23 

2 

10 

San  Diego 

2211 

23 

1 

10 

San  Diego 

412 

December  5 

3 

90 

San  Diego 

612 

7 

6 

31-65 

Oakland 

612 

7 

4 

10 

San  Diego 

1812 

19 

1 

902 

San  Diego 

1812 

19 

8 

902 

San  Diego 

1812 

19 

10 

101-111 

Oakland 

2(n2 

21 

11 

902 

San  Diego 

2212 

23 

3 

902 

San  Diego 

2612 

27 

2 

90 

San  Diego 

2712 

28 

9 

902 

San  Diego 

2812 

29 

7 

902 

San  Diego 

3012 

31 

18 

90 

San  Diego 

11 

January  2 

r2V2 

902 

San  Diego 

21 

3 

1 

90 

San  Diego 

31 

4 

12 

902 

San  Diego 

41 

5 

12 

101 

Oakland 

41 

5 

4 

902 

San  Diego 

51 

() 

16 

745 

( )akland 

71 

s 

«)') 

105 

Oakland 

in 

12 

4 

902 

San  Diego 

i:n 

14 

11 

232 

San  Diego 

141 

15 

^ 

105 

Oakland 

h;i 

17 

3 

105 

Oakland 

1^1 

19 

4 

111 

Oakland 

LMl 

22 

21 

745 

Oakland 

211 

22 

1 

105 

Oakland 

211 

•  )'> 

11 

902 

San  Diego 

2:n 

24 

4 

202 

San  Diego 

2.')! 

26 

0 

232 

San  Diego 
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Affiant  made  photostatic  co])i(»s  of  the  doeuments 
of  several  representative  flights  involving  transfers 
at  Hurbank  of  interstate  ])assengers  from  Cnrrev 
Air  Trans])()rt  to  Pacific  Southwest.  Affiant  also 
made  photostatic  copies  of  the  manifests  of  the  Pa- 
cific Southwest  flights  involved.  These  documents 
have  been  matched  together  and  are  attached  hereto 
as  Exhibits  8a  tlirough  16f.  Each  of  these  exhibits 
consists  of  (1)  the  passenger  manifest  (s)  of  the  Cur- 
rey  Air  Trans])ort  flight  on  v/hich  the  passengers 
were  transported  from  j)oints  outside*  [73]  the  State 
of  California^  (2)  the  transfer  manifVs^t  for  the  con- 
timiing  transpoi-tation  on  Pacific  Southwest  of  the 
passengers  from  Burbank  to  their  final  destination 
in  C'aliforia,  (3)  the  Pacific  Southwest  exchange 
order  purchased  by  Currey  Air  Transport  from  Pa- 
cific Southwest  to  provide  the  continuing  transporta- 
tion of  the  passengers  and  (4)  the  Pacific  South- 
west passenger  manifest  of  the  flight  to  which  the 
passengers  were  transferred.  For  example,  the  docu- 
ments comprising  Exhibit  11  establish,  that  11  pas- 
sengei's  who  were  flown  from  Burbank  to  San  Diego 
on  PSA  flight  90  on  October  22,  1953,  were  trans- 
ported to  Burbank  from  points  outside  of  California 
on  Currey  Air  Transport  flight  2110.  Thus,  Exhibit 
11a  is  a  ])assenger  manifest  showing  that  passengers 
Castro,  Degon,  Green,  Peniston  and  Rivers  were 
transported  from  New  York  to  Burbank  on  Currey 
Air  Transport  flight  2110  which  departed  New  York 
on  October  21,  1953.  Exhibit  lib  shows  that  i)as- 
seTigers  Smith,  Morris  and  Marsh  wei'e  transi)ort(Hl 
from  Philadelphia  to  Burbank  on  the  same  flight. 
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Exhibit  lie  shows  that  passengers  Ki-omjac,  Hilbcrt 
and  Gricder  were  transported  from  Chieai^o  t(^  P>ur- 
han.k  on  tlie  same  Hic:ht. 

On  arrival  of  CuiTey  Air  Transport  tiight  2110  in 
Bnrbank  on  October  22,  these  passengers  were  trans- 
ferred to  Paeifie  Southwest  Airlines  flight  90  of 
October  22  for  their  continuing  trans])ortation  to 
San  Diego  as  shown  by  Exhibit  lid,  wliich  is  a 
copy  of  the  transfer  manifest  of  Currey  Air  Ti-ans- 
port  and  the  Pacific  Southwest  exchange  order  pur- 
chased by  Currey  Air  Transport  for  tlie  continuing 
transportation  of  tlu^se  11  ])assengers  fiom  Burbank 
to  San  Dieg^  hy  Pacific  Southwest.  Tlie  notation  at 
th(^  top  of  the  exchange  order  shows  that  Currey 
Air  Transi)ort  made  ])ayment  to  Pacific  Southwc^st 
for  trans])ortation  of  these  11  pass(Migers  by  Check 
Number  1705  on  October  23,  1954. 

Exhibit  lie  is  a  photostat  of  the  Pacific  S<uith- 
west  Airlines  Passenger  Manifest  for  flight  90  on 
October  22  from  Burbank  to  San  Dic^go  which  shows 
the  names  of  these  11  pass(»ngers. 

6.  0]i  Jamiary  29,  1954,  afiiant  vIsUihI  xhv  offices 
of  V.  S.  Aii'coach  at  Lockheed  Aii*  Tei-miiial,  1>ut"- 
bank,  and  int(^rvi(»w(Hl  Mr.  Fritz  Ilutcheson,  the 
j)resident  of  V.  S.  Aircoach,  with  ]'es])eet  to  the 
transter  of  passtMigei-s  contimiing  beyond  15nrl)niik 
to  San  Diego  and  Oakland.  Mr.  ITutcluNon  fumislicd 
affiant  snl)stanti;illy  the  saint^  infoi'ination  as  he 
furnished  .losi^pli  W.  Stout  dr.,  (See  Stout  [74] 
affidavit,  Pai'agraphs  5  and  (>)  with  i'(\^])(M't  to  the 
U.   S.   Aii'elioach's  use  of   I^SA    to   ])i'o\  ide  onwai'd 
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transportation  from  Jjiirbaiik  for  its  San  Die^o  and 
Oakland  passeng(*rs  and  the  method  for  aceomj)lish- 
u\\i,  t}i(»  ti-aiisfcr  of  siu-h  passengers  to  PSA. 

While  in  r.  S.  Aireoach's  office,  affiant  conducted 
an  examination  of  transfer  manifests  issued  to  V{\- 
cific  Southwest  and  exchange  ordcn-s  from  Pacific 
Southwest  for  tlie  period  from  Octobei*  I,  to  Nov(»m- 
ber  8,  1953.  This  examination  disclosed  the  following 
with  respect  to  the  transfer  of  interstate  passengers 
at  Burbank  from  V .  S.  Aircoach  to  Pacific  South- 
west. 


U.S.  AlrcoAch 
Flight  No. 

Arrival  Date 
At  Burbank 

No.  Persons 
Transferred 

PSA 
Flight  &  Date 

Destination 

1004W 

October  5 

1 

90-Oct.  5 

San  Diego 

lOSW 

\) 

4 

12-Oot.9 

San  Die^ro 

lOSW 

9 

16 

ll-Oct.  I) 

Oakland 

lOlSW 

19 

2 

90-()ct.  19 

San  Die^o 

10'26W 

27 

4 

90-Oet.  27 

San  Diego 

11():3W       N 

loveinber  4 

3 

90-Nov.  4 

San  Diego 

11()3W 

4 

7 

11 -Nov.  4 

Oakland 

ii(;\v 

7 

6 

31-XOV.7 

Oakland 

Affiant  made  photostatic  copies  of  the  transfer 
manifests  and  exchanue  orders  involved  in  the  al)ove 
transfers.  Later,  while  in  the  offices  of  Pacific  South- 
west Airlines,  affiant  made  ])hotostatic  copies  of  the 
manifests  of  the  Pacific  Southwest  flights  to  which 
tliese  passen.iTors  were  transferred.  These  photostats 
have  been  assembled  to  illustrate  the  complete  trans- 
action and  a]"e  attaehed  as  Exhibits  17a  tln-on^h 
'J4c.  For  example,  the  docnments  coniju-isino-  Kx- 
liibit  18  establish  that  4  passen,u:ei*s  who  wei'e  flown 
t'lom    I>urbank  to  San   Diei^o  on   Pacific  Southwest 
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fli.e^Iit  12  oil  October  9,  1953,  were  transported  to 
Biirbaiik  from  various  ])oiiits  outside  of  California 
on  IT.  S.  Aircoaeh  flight  108 W.  Thus,  Exhibit  18a  is 
a  transfer  manifest  showing  that  passengei's  Gloster 
and  Kettel  originated  in  New  York,  passenger  Sagan 
in  Phihidc^lphia  and  passenger  George  in  Chicago 
and  that  all  4  are  destined  for  San  Diego.  Exhibit 
18b  show^s  the  exchange  order  from  Pacific  South- 
west ])illing  U.  S.  Aircoaeh  for  having  transported 
these  4  passengers  from  Burbank  to  San  Diego.  Ex- 
hibit 18c  is  the  Pacific  Southwc^st  passenger  manifest 
for  flight  12  on  October  9,  1953,  from  Burbank  to 
San  Diego  showing  on  lines  1,  2,  6  and  8,  the  same 
4  names  that  a|)j)(^ar  on  the  transfer  manifest. 

7.  On  January  26,  1954,  at  a])])roximately  9:15 
a.m.,  CST,  affiant  visited  the  [75]  office^  of  North 
American  Airlines  at  7  Washington  Street,  (  hicago, 
Jllinios,  and  interviewed  Miss  Kennedy,  the  agent  on 
duty.  North  American  Airlines  is  a  ticket  agency 
repres(»nting  a  number  of  l.argi*  I]'i'i\uulai"  Carriers, 
including  Twentieth  Century  Airlines,  Inc. :  Trans 
National  Airliners,  Inc.;  Trans  AmcM'icaii  Aii^ways, 
Inc.;  Hemisphere  Air  Transport,  and  Tiiit  Kx])ort 
Comy:)any,  Inc.  These  carricM-s  ai-e  engaged  in  inter- 
state air  transportation  l)(»tween  New  Yoi-k,  W'ashiiig- 
1(Hi,  I).  (\.  Chicago  and  various  other  internu^diato 
points  and  Uni'bnnk,  S.-m  J>i(>go  and  Oakland,  (Cali- 
fornia. Afliant  inijuircd  with  I'cspcct  to  North 
Amei'ican  flights  to  San  Dii^izo  and  was  informed 
that  there  was  a  daily  flight  to  San  Di(\u-o  (h^pai-tinir 
Chicago  at  11:15  |).m.  atid  ai'i'iving  at  San  I)i(»go  at 
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12  noon  the  following  day.  Affiant  then  inquired 
whether  this  was  a  through  flight  and  was  informed 
that  affiant  would  have  to  change  to  PSA  at  Bur- 
bank  but  that  the  fare  of  $77.63  quoted  by  North 
American  included  the  })ortion  of  the  trip  from  Bur- 
bank  to  San  Diego. 

8.  On  February  1,  1954,  affiant  observed  the  ar- 
rival from  New  York  of  North  American  Airlines 
flight  201,  at  the  Lockheed  Air  Terminal,  Burbank, 
California.  Passengers  from  this  flight  pick(^d  up 
their  luggage  at  Baggage  Area  #5  on  the  street  side 
of  the  terminal.  At  least  12  of  these  passengers  then 
checked  in  at  PSiV  counter.  The  agent  on  duty  at 
that  counter  removed  the  pink  ^^San  Diego"  bag- 
gage tags  used  on  the  North  American  flight  and 
replaced  them  with  red  PSA  tags.  At  approximately 
2:30  p.m.,  affiant  saw  13  passengers  board  PSA 
flight  114  for  Long  Beach  and  San  Diego.  Twelve 
of  these  passengers  were  those  who  had  deplaned 
from  the  North  American  flight. 

9.  On  Fel)ruary  4,  1954,  affiant  visted  the  office 
of  PSA  at  Lindbergh  Field,  San  Diego,  and  inter- 
viewed Mr.  Kenneth  G.  Friedkin,  president  of  PSA, 
with  respect  to  the  handling  of  interstate  passen- 
gers by  PSA.  Affiant  sought  an  explanation  for  the 
apparent  large  number  of  interstate  y)assengers  car- 
ried by  PSA  to  and  from  points  outside  the  State 
of  California.  Mr.  Friedkin  admitted  that  he  was  re- 
ceiving interstate  passengers  from  Large  Irregular 
Carriers  and  transferiing  interstate  passengers  to 
such  large  irregular  carriers  but  stated  that,  in  his 
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opinion,  such  activity  was  not  improper  so  long  as 
he  did  not  fly  his  aircraft  outside  of  the  state  and 
did  not  issue  through  tickets  to  such  interstate  pas- 
sengers. [76] 

/s/  JOHN  W.  CHAMBERS. 

Subscnbed  and  sworn  to  before  me  this  2f)th  dav 
of  April,  1954. 

/s/  LOUISE  S.  MYERS, 
Notary  Public, 
Washington,  D.  C. 

My  Commission  Expires  1-14-58.  [77] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

City  of  Washington, 
District  of  Columbia — ss. 

John  B.  Flynn,  hm\g  first  duly  sw(U'n,  deposes  and 
says  that : 

1.  He  is,  and  was  at  all  times  hei'iMu  mentioned, 
emf)loye(l  by  tlic  (^ivil  Aei'onautics  Board  as  an  Air 
Transport  Examiner. 

2.  On  S('|)t('mi)('r  2S.  \\)y,\,  affiant  visittnl  tlu' 
tickrt  (MMintci-  (»r  Sal'cway  Aircoacli  Aucncw  Inc.,  at 
the  Midway  Terminal,  (Miicago,  Illinois,  and  intcr- 
\i<'W('(l  Ml'.  Dick  IJi'inkei',  the  aucnt  in  charge*.  Mr. 
Hrinkei*  fui-nishcd  affiani  with  the  following  infor- 
mation: SalVwav  acts  as  a  ticket  au'cnt  for  foni'  air 
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carriers  registered  with  the  Civil  Aeronautics  Board 
as  Large  Irregular  Carriers,  iianK^y,  Peninsular  Air 
Transport,  Aero  Finance  Corporation,  U.  S.  Air- 
coach,  and  Regina  Cargo  Airlines,  Inc.  These  air 
carriers  are  engaged  in  the  interstate  air  transporta- 
tion of  passengers  between  New  York,  New  York; 
Chicago,  Illinois,  and  other  intermediate  ])oints  and 
Burbank,  San  Diego  and  Oakland,  California. 
Through  these  air  cariiers,  Safeway  holds  out  to 
tlie  public  and  provides  a  daily  service  from  Chicago 
to  Burbank,  San  Diego,  and  Oakland.  The  flights 
operated  by  these  air  carriers  terminate  at  Burbank. 
Passengers  destined  for  San  Diego  are  routed  from 
Burbank  to  San  Diego  via  Pacific  Southwest  Air- 
lines, and  passengers  destined  for  Oakland  are 
routed  from  Burbank  to  Oakland  on  any  available 
carrier,  inchiding  Pacific  Southwest  Airlines  and 
California  Central  Airlines,  Inc. 

3.  On  the  same  day,  September  28,  1953,  affiant 
visited  the  ticket  office  of  North  Star  Aircoach  at 
Midw^ay  Airport,  Chicago,  Illinois,  and  interviewed 
Mr.  Edward  Kustof,  the  North  Star  station  man- 
ager. Mr.  Kustof  furnished  affiant  with  the  follow- 
ing information :  North  Star  sells  air  transportation 
on  a  number  [151]  of  air  carriers  registered  with 
the  Board  as  T^arge  Irregular  Air  CaiTiers,  includ- 
ing Paul  Mantz  Air  Services,  Air  Services,  Inc.,  Air 
America,  Inc.,  and  Caiibbean  American  Lines,  Inc. 
These  air  carriers  are  engaged  in  the  interstate  air 
transportation  of  persons  between  New  York,  Chi- 
cago, Kansas  City,  and  other  intermediate  ])oints. 
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and  Burbank,  San  Dieo-o,  and  Oakland,  California. 
Throngli  those  air  carriers,  North  Star  j)T'Ovides  a 
daily  service  from  Chicago  to  Kansas  City,  Burbank, 
Oakland  and  San  Diego.  San  Diego  ])assengers,  he 
said,  are  routed  from  Burbank  to  San  Diego  on 
Pacific  Southwest  Airlines. 

/s/  JOHN  B.  FLYNN. 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  April,  1954. 

[Seal]        /s/  LOUISE  S.  MYERS, 

Notary  Public,  Washington, 
D.  C. 

My  commission  expires  1-14-58.  [152] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVITS  IN  OPPOSITION  TO  ORDER 
TO  SHOW  CAUSE  RE  PRELIMINARY 
INJUNCTION  [153] 


[Title  of  District  Court  and  Cause.] 

AFFI1)A\  rr  OF  KENNETH   (1.   FRIKDKIX 

State  of  California, 
County  of  San  Diep) — ss. 

Kenneth  (\.  Fi-iedkin,  heinir  tirst  (hily  swoi-n,  de- 
])oses  and  states : 

Afttant  is  the  President  of  Friedkin  Aeronautics, 
Tnc,  (loinu  business  as  Pacific  Southwi^st  Airlines. 
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That  in  such  capacity,  affiant  is  familiar  with  all 
phases  of  the  organization  and  operation  of  said 
Pacific  Soutliwest  Airlines. 

That  affiant  has  reviewed  the  following  affidavits 
filed  in  the  above-entitled  action  on  behalf  of  de- 
fendant. 

Affidavit  of  Kenneth  G.  Friedkin,  May  15,  1954. 

Affidavit  of  Victor  R.  Lundy,  May  15,  1954. 

Affidavit  of  J.  F.  Andrews,  May  15,  1954.  [154] 

Affidavit  of  Hugh  N.  Wood,  May  15,  1954. 

Affidavit  of  Kenneth  G.  Friedkin,  May  15,  1954. 

Affidavit  of  James  Fischgnmd,  May  13,  1954. 

That  affiant  avers  that  the  facts  set  forth  in  said 
affidavits  are  true  and  correct  as  of  the  present  date, 
with  the  following  exceptions : 

Pacific  Southwest  Airlines  does  not  presently 
serve  the  city  of  Long  Beach,  California. 

The  number  of  pilots  and  co-pilots  now  employed 
l)y  Pacific  Southwest  Airlines  is  12  pilots  and  5  co- 
pilots. 

The  schedules  attached  to  said  affidavits  and 
therein  referred  to  as  current  have  now  been  super- 
seded by  the  schedule  attached  to  this  affidavit  as 
Exhibit  A  hereto. 

/s/  KENNETH  G.  FRIEDKIN, 

Subscribed  and  sworn  to  before  nie  this  10th  day 
of  July,  1954. 

[Seal]        /s/  ELEANOR  F.  GLITHERO, 

Notary  Public. 
My  commission  expires  October  10,  1954.  [155] 
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[Title  of  District  Court  and  Tausc] 

AFFIDAVIT  OF  KENNETH  (1.  FRIEDKIX 

State  of  California, 
County  of  San  Diego — ss. 

Kenneth  G.  Friedkin,  Ix^iuGr  first  duly  swo]]!,  de- 
poses and  states : 

Affiant  is  a  rc^sident  of  the  City  and  County  of  San 
Diego,  State  of  California,  and  since  May  6,  1949,  to 
and  including  the  present  time,  has  served  as  the 
President  of  Friedkin  Aeronautics,  Inc.,  which  dur- 
ing said  period  of  time  has  been  doing  business  as 
Pacific  Southwest  Airlines ;  that  as  President,  affiant 
is  familiar  with  all  ])hases  of  the  organization  and 
operation  of  said  Pacific  Southwest  Airlines,  in- 
cluding the  relationship  of  said  company  witli  var- 
ious governmental  regulatory  bodies,  both  Federal 
and  State;  that  Pacific  Southwest  Airlines,  Inc.,  is 
an  intrastate  common  carrier  by  air,  o])erating  pur- 
suant to  the  rules  and  regulations  of  the  Public  Ttil- 
ities  Commission  of  the  State  of  Calif'oi'iii.i ;  tliat  the 
charges  made  foi*  [157]  passengei-  servici^  are  filed 
with  said  Conunission;  that  said  cor])oration  has 
never  Ixm'H  suhjectcMl  to  (M-ononiic  regulation  hy  tin* 
Civil  Aei'onautics  l>oard  or  the  Interstate  Com- 
merce Commission. 

That  the  routes  ovei*  which  Pacific  Southwest  Air- 
lines presently  oj)erates,  and  owr  which  the  co?n- 
pany  has  operated  To]-  the  j)ast  four  and  one-half 
yeai's,  lie  entirely  within  the  State  of  Calit'oi'nia  and 
consists  of  flights  between   the    following  cities   in 
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said  State:  San  Diego,  Long  Jieach,  Burbank,  and 
San  Francisco;  that  Pacific  Southwest  Airlines  does 
not  now,  and  never  has,  ojoerated  as  a  common  car- 
rier by  air  engaged  in  interstate  or  foreign  com- 
meic(»,  and  that  it  has  never  operated  as  a  common 
carrier  by  air  to  any  location  in  any  other  State  or 
(Country,  other  than  the  State  of  California. 

That  Pacific  Southwest  Airlines  does  not  now,  and 
never  has,  operated  as  a  carrier  by  air  transporting 
mail  for  or  under  contract  with  the  United  States 
Government;  that  said  company  serves  as  a  passen- 
gei-  carrier  only. 

/s/  KENNETH  G.  FRIEDKIN, 

Subscribed  and  sworn  to  before  me  this  15th  day 
of  May,  1954. 

[Seal]        /s/  ELEANOR  F.  GLITHERO, 

Notary  Public. 

My  commission  expires  October  10,  1954.  [158] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  VICTOR  R.  LUNDY 

State  of  California, 
County  of  San  Diego — ss. 

Victor  R.  Lundy,  being  first  duly  sworn,  deposes 
and  states: 

That  he  is  Secretary-Treasurer  of  Friedkin  Aero- 
nautics, Inc.,  doing  business  as  Pacific  Southwest 
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Airlines,  a  Califoi-iiia  e()ri)oration.  That  the  prin- 
cipal place  of  business  of  said  corporation  is  Lind- 
bergh Field,  8an  Diego,  California.  That  atta^-hed 
hereto  are  photostatic  copies  of  the  following  docu- 
ments : 

1.  Cei-tificate  No.  6-6-(C)  of  the  Civil  Aeronau- 
tics Administration,  Department  of  ComuK^rce, 
United  States  of  America,  certifying  that  Friedkin 
Aeronautics,  Inc.,  doing  business  as  Pacific  South- 
west Airlines,  is  authorized  to  operate  as  a  conmier- 
cial  operator  and  to  conduc^t  common  carrier  opera- 
tions carrying  passengei's  intrastate  on  a  schedule 
basis  in  [159]  accordance  with  the  conditions  therein 
described. 

2.  Order  of  the  Public  Utilities  Commission  of 
the  State  of  California  authorizing  Pacific  South- 
west Airlines  to  publish  and  file  s])ecific  passenger 
fare  rates  wdth  said  Commission. 

/s/  VICTOR  R.  LUNDY. 

Subscribed  and  sworn  to  b(^fore  me  this  15th  day 
of  May,  1954. 

[Seal]        /s/  ELEANOR  F.  GLITTIFK^). 

Notary  Public. 

My  commission  i^xpirc^s  Octobei'  10,  VXA.  [1^)0] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  J.  F.  ANDREWS 

State  of  California, 
County  of  San  Diego — ss. 

Affiant  is  a  resident  of  the  City  and  County  of  San 
Diego,  State  of  California,  and  is  employed  as  Chief 
of  Operations  of  said  company,  and  that  in  such 
eaj)acity  he  is  familiar  with  the  schedules  and  the 
number  of  scheduled  round-trip  flights  maintained 
by  the  company  during  1954. 

That  the  regularly  scheduled  service  offered  to  the 
public  by  said  company  consists  of  round-trip  flights 
between  San  Diego,  Long  Beach,  Burbank  and  San 
Francisco.  That  a  copy  of  the  currently  effective 
flight  schedules  maintained  by  said  company  is  at- 
tached hereto  marked  Exhibit  A  and  incorporated 
herein  by  reference.  That  said  schedules  indicate  the 
cities  or  stations  served  by  said  company  to  be  as 
hereinabove  set  forth.  [164] 

That  the  scheduled  stops  of  said  company  do  not 
include  Oakland,  California,  or  Oakland  Municipal 
Airport,  and  that  said  company  discontinued  sched- 
uled service  to  Oakland  on  or  about  March  31,  1954, 
and  that  no  scheduled  flights  of  said  company  have 
since  that  date  transported  passengers  to  or  from 
Oakland,  California,  with  the  exception  of  a  few 
flights  for  the  convenience  of  i)assengers  who  had 
made  reservations  for  Oakland  prior  to  the  discon- 
tinuance of  this  service. 
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That  said  company  does  not  operate  flights  upon 
an  unscheduled  basis,  except  to  the  extent  that  extra 
sections  may  be  operated  on  week  ends  or  when  traf- 
fic demands.  That  no  flights  of  said  company  serve 
cities  01'  airports  other  than  those  specified  herein- 
above and  in  the  attached  Exhibit  A. 

/s/  J.  F.  ANDREWS. 

Subscribed  and  sworn  to  before  me  this  15th  day 
of  May,  1954. 

[Seal]         /s/  ELEANOR  F.  GLITHERO, 

Notary  Public. 

My  coniniission  expires  October  10,  1954.  [165] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVrr  OF  HUGH  N.  WOOD 

State  of  California, 
County  of  San  Diego — ss. 

Hugh  N.  Wood,  being  first  duly  sworn,  deposes 
and  states : 

Aftiant  is  a  resident  of  the  City  and  (^uinty  of  San 
Diego,  State  of  California,  and  is  the  Traffic  and 
Sales  Manager  of  Friedkin  Aeronautics,  ln(\,  doing 
business  as  Pacific  Sontliwc^st  Airlines  and,  acting  in 
such  ca])acity,  is  in  charge  of  th(^  Traffic  and  Sales 
Department  of*  said  company  and  is  fully  familiar 
with  the  extent  and  method  in  which  tickets  for  pas- 
sage on  said  airline  are  sold  and  distributed. 
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That  said  company  has  no  agreement  with  any 
other  airline  company  pursuant  to  which  interstate 
passengers  arriving  from  points  outside  the  State 
of  California  on  any  of  such  airlines  are  transported 
by  Pacific  Southwest  Airlines  to  their  point  of  des- 
tination within  the  State  of  California  or  are  trans- 
ported by  Pacific  [166]  Southwest  Airlines  to  the 
terminals  of  any  other  such  airline  pursuant  to  any 
agreement. 

That  tickets  for  })assage  on  Pacific  Southwest 
Airlines  are  sold  at  the  regularly  established  ticket 
offices  ojjerated  by  the  company  in  the  cities  of  San 
Diego,  Long  Beach,  Los  Angeles,  Burbank,  San 
Francisco,  and  that  affiant  has  no  knowledge  of  tlie 
availability  of  any  tickets  of  said  company  at  any 
location  outside  of  the  State  of  California;  that  said 
company  does  not  carry  passengers  on  tickets  pur- 
chased outside  of  the  State  of  California ;  that  it 
does  not  transport  passengers  within  the  Stati^  of 
California  upon  tickets  supplied  by  any  other  air- 
line to  said  passengers  in  Chicago  or  New  York,  or 
(^Isew^here  out  of  the  State  of  California ;  that  said 
company  does  not  honor  tickets  of  any  other  com- 
])any  covering  passage  from  San  Diego  to  Burbank, 
California,  and  from  there  to  cities  in  the  east(n*n 
I)art  of  the  United  States. 

That  the  attached  exhibits  are  samples  of  the 
tickets  ordinarily  and  customarily  utilized  by  Pa- 
cific Southwest  Airlines. 

/s/  HUGH  N.  WOOD. 
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Subscribod  and  sworn  to  before  me  this  15th  day 
of  May,  1954. 

[Seal]        /s/  ELEANOR  F.  GLITHERO, 

Notary  Public. 

My  commission  expires  October  10,  1954.  [l^H] 


[Title  of  District  Court  and  Clause.]  j 

AFFIDAVIT  OF  KENNETH  G.  FRIEDKIN 

State  of  California, 
County  of  San  Diego — ss. 

Kenneth  G.  Friedkin,  l)eing  first  duly  swoni.  de- 
poses and  states : 

That  he  is  President  of  Friedkin  Aeronautics, 
Inc.,  doing  business  as  Pacific  Southwest  Airlines. 
That  said  com])any  is  a  California  corporation,  or- 
ganized in  1949  and  having  its  princi])al  office  and 
])rincipal  ])lace  of  business  at  Lindbergh  Field,  San 
Dic^.go,  California.  Since  May,  1949,  Pacific  South- 
west Airlines  lias  operated  from  oik*  to  four  Douglas 
DC-3  High  Density  seating  ])assengei-  |)lanes  as  a 
scheduled  cairirr  between  rW'ws  in  the  Stxite  of  Cali- 
foi-nia.  The  genci'al  offices,  opcM'ations  office,  main- 
tenance bas(»  and  other  general  facilities  are  at 
Tiindbei'gh  Field,  San  I)i(\u'o,  Califoi*nia.  All  of  the 
directo7's  ai'e  residents  of*  the  San  Dit^go  i\vv:\  and 
all  of  the  stock  of  the  cor])oration  is  owned  by  resi- 
dents of  that  Ai'ea.  The  company  has  never  had  any 
contracts  to  carry  mail  foi-  the  United  States  [1()9] 


Friedkin  Aeronautics,  Inc.,  Etc.  57 

(Tovernment,  nor  docs  it  carry  freight  or  cargo  of 
any  type. 

The  regularly  scheduled  passenger  carrying  op- 
erations of  the  company  are  limited  to  service  be- 
tween the  cities  of  San  Diego,  Long  Beach,  Burbank 
and  San  Francisco,  California.  The  company  for- 
merly, but  no  longer,  serves  Oakland.  All  of  these 
cities  are  within  the  State  of  California.  All  flights 
do  not  stop  at  each  station.  The  company  carries 
ai)proximately  10,000  passengers  per  month. 

The  company's  tariff  structure  is  filed  with  the 
Public  Utilities  Commission  of  the  State  of  Cali- 
fornia, and  as  a  common  carrier,  the  company  is 
required  by  that  agency  to  transport  any  applicant 
when  space  is  available.  The  Civil  Aeronautics 
Board  has  never  heretofore  attempted  to  assert  eco- 
nomic jurisdiction  over  the  company  and  has  never 
heretofore  asserted  that  the  company  has  violated 
Section  401  of  said  Act. 

Th(^  vast  majority  of  respondent's  passengers  car- 
ried upon  the  various  segments  of  the  company's 
routes  are  local  commuter-type  customers.  All  of 
the  cities  served  by  this  carrier  are  sizeable  commu- 
nities, having  a  population  in  every  instance  of  over 
300,000  individuals.  The  San  Francisco-Los  Angeles 
route  is  known  to  be  the  most  highly  traveled  of  any 
two  cities  in  the  country.  The  route  served  by  the 
Company  in  no  way  resembles  the  feeder  type  car- 
riers, which,  in  various  parts  of  the  country,  includ- 
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ing  California,  serve  numerous  small  towns,  trans- 
porting many  passengers  with  scheduled  connecting 
flights  as  part  of  a  single  passage.  The  tickets  util- 
ized by  the  carrier  and  the  statements  contained 
upon  such  tickets  clearly  illustrate  the  local  nature 
of  the  operations  and  indicate  the  company's  stu- 
dious efforts  to  remain  clear  of  the  conditions  which 
would  subject  the  carrier  to  the  multitude^  of  rules 
and  regulations  under  which  an  interstate  carrier 
must  operate. 

The  company  employs  21  pilots  and  co-pilots,  10 
stewardesses,  11  [170]  administrative  and  executive 
employees  and  60  maintenance  and  operations  per- 
sonnel. The  necessary  effect  of  any  injunction  relat- 
ing to  activities  of  the  company  or  its  flight  opera- 
tions would  affect  and  interference  with  the  daily 
operations  of  the  company  and  would  possibly  vr- 
(juire  the  rerouting  of  flights  in  order  to  assun* 
compliance  with  such  injunction,  in  view  of  the  con- 
tention by  the  Civil  Aeronautics  l^oard  that  local 
carriage  of  a  previous  or  future  interstate  passenger 
constitutes  ^^nterstate  air  trans]){)rtation"  within 
th(^  meaning  of  the  Civil  Aeronautics  Act.  Tn  the 
(»vent  that  Pacific  Southwest  Airlines  may  have 
transport(»d  passengei's  within  such  suggested  defi- 
nition, affiant  assei+s  such  to  have  been  a  small 
minority  of  the  company's  operations  and  that  any 
such  traffic  has  b(HMi  further  diminished  since  the 
eliniinntioii  of  Oakland,  California,  as  a  schedTiled 
stop. 
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That  it  would  accordingly  constitute  an  unjust 
burden  for  defendant  to  be  enjoined  from  the  car- 
riage of  any  passengers  during  the  pendency  of  an 
action  to  determine,  upon  the  basis  of  adequate  and 
substantial  evidence  and  a  full  consideration  of  the 
applicable  laws,  w^hether  there  has  in  fact  been  any 
such  violation. 

/s/  KENNETH  G.  FRIEDKIN. 

Subscribed  and  sworn  to  before  me  this  15th  day 
of  May,  1954. 

[Seal]        /s/  ELEANOR  P.  GLITHERO, 

Notary  Public. 

My  commission  expires  October  10,  1954.  [171] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  JACK  E.  DUFFY,  JR. 

State  of  California, 
County  of  San  Diego — ss. 

Jack  E.  Duify,  Jr.,  being  first  duly  sworn,  de- 
poses and  states: 

Affiant  is  a  resident  of  the  City  and  County  of 
San  Diego,  State  of  California,  and  is  the  credit 
manager  of  Friedkin  Aeronautics,  Inc.,  doing  busi- 
ness as  Pacific  Southwest  Airlines,  and  acting  in 
such  capacity,  is  in  charge  of  the  Credit  Department 
of  said  Company  and  is  fully  familiar  with  the  ex- 
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tent  and  method  in  which  tickets  for  passage  on 
said  ail-line  are  sold  and  disti'ibuted. 

That  said  company  has  no  argreement  with  any 
other  airline  company  pursuant  to  w^hich  interstate 
passengers  arriving  from  points  outside  the  State 
of  California  on  any  of  such  airlines  are  transported 
to  their  point  of  destination  within  the  State  of 
California  by  Pacific  Southwest  Airlines,  and  that 
said  company  has  no  agreement  with  any  other  air- 
line company  pursuant  to  which  interstate*  passen- 
gers destined  for  points  outside  the  State  of  [172] 
California  are  transported  by  Pacific  Southwest 
Airlines  to  the  terminals  of  any  other  such  airline 
pursuant  to  any  agreement. 

That  tickets  for  ])assage  on  Pacific  Southwest 
Airlines  are  sold  only  at  the  regularly  established 
ticket  offices  operated  by  the  com])any  and  ])y  in- 
dependent ticket  agents  licensed  by  the  com])any,  all 
of  which  offices  and  agents  are  located  wnthiii  th<' 
State  of  California;  and  that  affiant  has  no  knowl- 
edge^ of  the  availa])ility  of  any  ticki^ts  of  said  com- 
pany at  any  location  outside  of  the  State*  of 
California;  that  said  comy^any  does  not  carry  pas- 
sengers pni'snant  to  1ick(*ts  pni'chascd  outside  of  tlu' 
State  of  Califoinia;  that  it  dot^s  not  ti'anspoi't  \v\- 
(Miue  passengers  within  the*  State  of  ( 'alifoi'ina 
npon  tickets  sn|)j)lie(l  to  said  passengers  othei*  than 
tickets  (inl>'  issncd  by  Pacitic  Southwest  Aii'lines; 
that  said  company  do(»s  not  honoT*  tickets  of  any 
other  company  covcM'ing  |>assag(*  i'l'om  San  Diego  to 
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Burbank,  California,  and  from  there  to  cities  in  the 
eastern  part  of  the  United  States. 

/s/  JACK  E.  DUFFY,  JR. 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  June,  1954. 

[Seal]        /s/  ELEANOR  F.  GLTTHERO, 

Notary  Public. 

My  commission  expires  October  10,  1954.  [173] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  ALEX  DAVIDSON 

State  of  California, 
County  of  San  Diego — ss. 

Alex  Davidson,  being  first  duly  sworn,  deposes 
and  states: 

That  on  December  17,  1953,  he  was  employed  by 
Airline  Tickets,  Inc.,  an  airline  ticket  agency  at 
San  Diego,  California,  that  he  is  the  Alex  David- 
son referred  to  on  Page  4,  of  the  affidavit  of  Robert 
F.  Rickey  on  file  and  within  action. 

That  affiant  has  read  the  said  affidavit  of  Robert 
F.  Rickey  and  in  particular  that  portion  thereof 
from  line  11  to  line  19  on  page  4  of  said  affidavit 
which  reads:  ''On  December  17,  1953,  affiant  visited 
the  office  of  Airline  Tickets,  Inc.,  and  intei^iewcnl 
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Mr.  Alex  Davidson.  Airline  Tickets  primarily  rep- 
res(»nts  the  so-called  American  Air  Bus  transconti- 
nental air-carriers,  in  addition  to  P.S.A.  and  Cali- 
fornia Central  Airlines,  and  sells  [174]  San  Diego- 
Burbank  tickc^ts  on  P.S.A.  or  California  Central  in 
conjunction  with  eastbound  tickets  on  Large  Ir- 
regular Carriers.  Airline  Tickets  has  established  an 
inter-branch  bank  accomit  with  P.S.A.  so  that,  when 
a  P.S.A.  ticket  is  sold  by  Airline  Tickets,  the 
amount  of  the  ticket  less  the  commission  is  de- 
l)osited  in  this  special  account  and  is  then  trans- 
ferred to  the  P.S.A.  account  by  the  bank.'' 

Affiant  avers  that  while  he  was  employed  by  Air- 
line Tickets,  Inc.,  that  the  proceeds  of  any  sales  by 
said  company  of  tickets  of  P.S.A.  were  deposited 
(after  subtracting  the  commission)  in  a  bank  ac- 
count of  Friedkin  Aeronautics,  Inc.,  owners  and 
operators  of  P.S.A.,  with  the  Bank  of  America, 
Five  Points  Branch,  San  Diego,  California.  That 
said  deposit  was  made  by  a  representative  of  Air- 
line Tickets,  Inc.,  who  deposited  said  funds  with 
the  Main  Branch  of  the  Bank  of  America  in  San 
Diego  u])on  an  inter-branch  deposit  sli])  ])ursuant 
to  the  terms  of  which  said  Bank  of  America  would 
cause  the  funds  to  be  credited  to  the*  bank  account 
of  Friedkin  Aeronautics,  Inc.,  at  the  F'wv  Points 
Branch. 

That  the  sole  purpose  lor  \\\v  handling  of  the 
aforesaid  funds  w^is  the  convenicMice  and  the  elimi- 
nation of  the  extension  of  credit  l)v   Pacific  South- 
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west  to  Airline  Tickets,  Inc.,  and  that  it  did  not 
constitute  the  establishment  of  a  joint  bank  account 
by  Airline  Tickets,  Inc.,  and  Pacific  Southwest  Air- 
lines. 

/s/  ALEX  DAVIDSON. 

Subscribed  and  sworn  to  before  me  this  14th  day 
of  May,  1954. 

[Seal]        /s/  ELEANOR  F.  GLITHERO, 

Notary  Public. 
My  Commission  expires  October  10,  1954.  [175] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  LEWIS  T.  GARDINER 

State  of  California, 
County  of  Los  Angeles — ss. 

Lewis  T.  Gardiner,  being  first  duly  sworn,  de- 
j)oses  and  states: 

That  he  is  an  Attorney-at-Law  duly  licensed  to 
practice  in  the  State  of  California  and  in  the 
United  States  District  Court.  That  he  is  an  associ- 
ate of  the  firm  of  Meserve,  Mumper  &  Hughes,  Los 
Angeles,  California. 

That  affiant  x^articipated  as  one  of  the  attorneys 
for  the  defendant  herein,  Friedkin  Aeronautics, 
Inc.,  doing  business  as  Pacific  Southwest  Airlines, 
in    a    proceeding   before    the    National    Meditation 
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I^oard,  designated  file  No.  C-2200  in  the  records  of 
said  National  jMediation  Board,  entitled  **In  the 
]\Iatter  of  Investigation  of  Representation  Dispute, 
Friedkin  Aeronautics,  Inc.,  doing  business  as  Pa- 
cific Southwest  Airlines.''  That  said  proceeding 
Avas  initiated  by  a  Notice  of  Hearing  served  upon 
said  [176]  company,  pursuant  to  which  a  hearing 
before  a  mediator  of  the  National  Mediation  Board 
was  held  at  San  Diego,  California,  on  November  17, 
1953. 

That  the  question  at  issue  in  said  proceeding  and 
as  stated  in  the  decision  of  said  National  Mediation 
Board  was  whether  Friedkin  Aeronautics,  Inc.,  do- 
ing business  as  Pacific  Southwest  Airlines,  is  a  car- 
rier within  the  meaning  of  Title  II,  Section  201,  of 
the  Railway  Labor  Act,  as  amended.  (45  USCA, 
Sec.  181).  That  the  statutory  lanouaae  i^articu- 
larly  ap])licable  to  the  aforesaid  ]u*oceeding  and  to 
the  (luestion  at  issue  therein  was  whether  or  not 
said  company  was  a  ^Vommon  carrier  by  air  en- 
gaged in  interstate  or  foreign  conmierce." 

That  sul)se(|ueiit  to  said  hearing,  briefs  were  sub- 
mitted by  the  parties  thereto,  and  the  National 
.Mediation  Board  thereafter  on  March  18,  11)54,  is- 
sued its  decision  and  ruling  in  said  case,  a  copy  of 
which  is  atiacluHJ  hci'cto,  being  entitled,  '*File  No. 
(^-2200  Dismissal,  March  IS,  1951/' 

Dated:  May  14,  1954. 

/s/  T.KWiS   T.   CARDTKFR 
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Subscribed  and  sworn  to  before  me  this  14th  day 
of  May,  1954. 

[Seal]         /s/  K.  A.  NELSON, 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

My  commission  expires  Sept.  24,  1954.  [177] 


EXHIBIT  A 

National  Mediation  Board 
Washington 

File  No.  C-2200 

In  the  matter  of 

EEPRESENTATION  OF  EMPLOYEES 

of 

FRIEDKIN  AERONAUTICS,  INC.,  Doing  Busi- 
ness as  PACIFIC  SOUTHWEST  AIRLINES, 
Airline  Pilots 

DISMISSAL 
March  18,  1954 

The  services  of  the  National  Mediation  Board 
were  invoked,  pursuant  to  Section  2,  Ninth,  of  the 
Railway  Labor  Act,  as  amended,  on  September  28, 
1953,  by  the  Air  Line  Pilots  Association,  Interna- 
tional, hereinafter  referred  to  as  ALPA,  to  investi- 
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gate  and  determine  who  may  represent  Airline 
Pilots,  employees  of  Friedkin  Aeronautics,  Inc., 
doing  business  as  Pacific  Southwest  Airlines,  here- 
inafter referred  to  as  the  carrier. 

At  the  time  this  application  was  received  these 
employees  were  not  represented  by  any  organization 
or  individual. 

During  the  preliminary  investigation  of  this  ap- 
plication, the  carrier  took  the  position  that  it  is  not 
subject  to  the  Railway  Labor  Act,  as  amended,  for 
the  reason  that  it  is  not  engaged  in  interstate  com- 
merce within  the  meaning  of  that  statute.  ALPA, 
on  the  other  hand,  contended  that  certain  phases  of 
the  carrier's  operations  bring  them  within  the  pur- 
view of  the  Railway  Labor  Act. 

In  view  of  the  importance  of  this  matter,  the 
Board  ordered  a  public  hearing  in  order  to  afford 
all  interested  parties  an  opportunity  to  present  evi- 
dence and  argument  in  support  of  their  respective 
positions.  The  hearing  was  held  November  17,  1953, 
in  the  U.  S.  Post  Office,  San  Uiego,  California,  be- 
fore Mediator  William  F.  Mitchell,  Jr.,  who,  pur- 
suant to  Section  4,  Fourth,  of  the  Act,  was  author- 
ized to  preside  at  the  hearing.  Representatives  oF 
the  organization  and  the  carrier  were  present  at  tlu^ 
hearing  and  were  afforded  lull  ()pi)oi'tunity  to  in- 
troduce evidence*  supporting  [178]  their  res])ectiv(^ 
positions,  and  to  examine  and  ei'oss-t^xanune  wit- 
nesses. Hi'i(d's  wei"e  sui)]nit1e(l  l)y  iIk*  parties  for  tlu^ 
consideration  of  the  Hoard. 
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Issue 


ri-^l 


ic  question  to  be  determined  in  this  case  is 
whether  Friedkin  Aeronautics,  Inc.,  doing  business 
as  Pacific  Southwest  Airlines,  is  a  carrier  within 
the  meaning  of  Title  II,  Section  201,  of  the  Railway 
Labor  Act,  as  amended. 

Discussion 

Title  n,  Section  201,  of  the  Act  states: 

^SSection  201.  All  of  the  provisions  of  Title  I  of 
this  Act,  except  the  provisions  of  Section  3  thereof, 
are  extended  to  and  shall  cover  every  common  car- 
rier by  air  engaged  in  interstate  or  foreign  com- 
merce, and  every  carrier  by  air  transporting  mail 
for  or  under  contract  with  the  United  States  Gov- 
ernment, and  every  air  i)ilot  or  other  person  who 
performs  any  work  as  an  employee  or  subordinate 
official  of  such  carrier  or  carriers,  subject  to  its  or 
their  continuing  authority  to  supervise  and  direct 
the  manner  of  rendition  of  his  service." 

Friedkin  Aeronautics,  Inc.,  doing  business  as  Pa- 
cific Southwest  Airlines,  is  a  California  corporation, 
organized  in  1949.  It  utilizes  a  fleet  of  four  Douglas 
1)0-3  [)assenger  planes  in  its  operations  as  a  sched- 
uled carrier  between  cities  within  the  State  of  Cali- 
fornia. The  general  offices,  operations  office,  main- 
tenance base  and  other  general  facilities  are  at 
Lindbergh  Field,  San  Diego,  California.  The  regu- 
la]-  scheduled  operations  of  the  carrier  are  limited 
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to  service  between  the  cities  of  San  Diego,  Long 
Beach,  ]^>urbank,  San  Francisco  and  Oakland,  Cali- 
fornia. The  Company's  tariff  structure  is  on  file 
with  the  Public  Utilities  Commission  of  the  State  of 
California,  and  its  rates  are  regulated  [179]  by  that 
Commission. 

The  National  Mediation  Board  has  jurisdiction 
over  the  operations  of  this  carrier  and  the  provi- 
sions of  the  Railway  Labor  Act  apply  only  if  the 
carrier  is  (1)  *^a  common  carrier  by  air  engaged  in 
interstate  or  foreign  commerce''  or  (2)  ''a  carrier 
by  air  transporting  mail  for  or  under  contract  with 
the  United  States  Government.'' 

There  has  been  no  assertion  made  nor  evidence 
presented  to  indicate  that  the  second  criterion  indi- 
cated above  is  a  factor  in  the  case  mider  considera- 
tion. ALPA  has  based  its  case  on  the  assertion  that 
the  carrier  is  engaged  in  interstate  commerce  and, 
in  support  of  this  position  presented  extensive  evi- 
dence to  indicate  that  a  traveller  purchasing  a 
ticket  for  ])assage  from  a  point  in  California  to  n 
])oint  beyond  the  boundaries  of  that  state  or  the 
reverse  may  be  carried  on  the  portion  of  that  trip 
whicli  is  witliin  tlie  bounchiries  of  tlie  State  of  Cali- 
fornia on  tlie  e(iuij)nient  of  this  carrier.  (Consider- 
able testimony  was  pi'csiMitcd  to  show  that  a  tickt^t 
could  ))e  i)Ui-chasc(l  fioni  Nortli  AnuM'ican  Air  Coach 
SystcMn  t'oi'  snch  a  ti'ij).  This  \\]\r  of  testimony  was 
confined  io  that  portion  ol*  tlu*  ronte  of  Pacific 
Sonthwest   betwcMMi   San    Dit^uo  and   F.os  Anc:eles  oi- 
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Burbank,  California;  or  vice  versa.  No  evidence 
was  presented  indicating  any  exchange  of  *' inter- 
state" passengers  with  other  airlines  at  San  Fran- 
cisco or  Oakland. 

Evidence  was  presented,  however,  by  the  carrier 
and  the  ticket  agent  of  the  North  American  Air 
Coach  System  showing  that  this  agency  is  not  a 
commercial  airline  nor  a  common  carrier  engaged 
in  the  transportation  of  passengers,  but  acts  only  as 
a  ticket  bureau  or  agency  engaged  in  the  sale  of 
tickets  for  numerous  airlines,  among  them  being 
Pacific  Southwest  Airlines.  The  record  indicates 
that  the  tickets  sold  by  this  agency  for  Pacific 
Southwest  Airlines  are  clearly  marked  to  indicate 
that  its  services  are  confined  to  the  State  of  Califor- 
nia. While  the  record  tends  to  show  [180]  that  in 
some  instances  passengers  may  have  utilized  the  serv- 
ices of  this  carrier  in  a  portion  of  a  journey  which 
had  its  origin  or  ultimate  destination  outside^  the 
State  of  California,  no  evidence  was  offered  to  indi- 
cate that  this  carrier  has  an  interchange  agreement  or 
understanding  with  any  other  carrier  or  agency  to 
transport  passengers  on  any  part  of  an  interstate 
journey.  Fui-ther,  no  evidence  was  presented  as  to 
the  volume  and  extent  of  such  traffic.  It  was  shown 
by  the  carrier  that  any  such  passengers  hold  or  are 
sold  tickets  via  Pacific  Southwest  Airlines  for  that 
j)ortion  of  their  trip  in  the  State  of  California  made 
on  this  carrier. 

The  Civil  Aeronautics  Administration,  in  issuing- 
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a  Commercial  Operator's  Certificate  to  this  carrier, 
specifically  stated  that  the  carrier  is: 

*' Authorized  to  oj)erate  as  a  commercial  operator 
and  to  conduct  common  carrier  operations  caiTv- 
ing  passengers  intrastate  on  a  schedule  basis." 
(Emphasis  supplied). 

Section  401  of  tlie  Civil  Aeronautics  Act  states: 

*'No  air  carrier  shall  engage  in  any  air  transpor- 
tation unless  there  is  in  force  a  certificate  issued  by 
the  Authority  authorizing  such  air  carried'  to  engage   J 
in  such  transpoi-tation. ' ' 

Air  trans])()rtatioii  is  defined  in  that  Act  to  mean: 
*' interstate,  overseas,  or  foreign  air  transportation 
or  the  transportation  of  mail  by  aircraft/'  (Section 
1  (10)). 

The  Civil  Aeronautics  Board  has  never  issued  a 
Certificate  of  Public  Convenience  and  Necessity 
which  would  be  required  if  this  carrier  were  en- 
gaged in  interstate  commerce.  Nor  does  the  record 
indicate  that  this  carrier  has  ever  a])])li(Hi  for  such 
a  certificate.  On  the  contrary,  the  evidence  points 
to  a  conscientious  effort  on  the  ])ai*t  oi'  tlu^  carrier 
to  limit  its  [181]  o])erations  to  those  oi'  an  inti'astate 
character.  It  does  not  hold  itself  out  to  the*  trav(0- 
linu'  |)ul)lic  as  fnniishinu  aii'  transportation  on 
(►tlier  tliaii  an  inti'astate  basis  in  tlu^  State  of  Cali- 
fornia. 

Ill  only  one  instance  since  its  oi'<:ani'/atioii  in 
1949  is  there  recoi'd  of  a  tliuht  outside  tlu^  houTula- 
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ries  of  ihv  State  of  California  by  this  carrier.  That 
flight  was  a  charter  operation  in  which  the  carrier 
furnished  an  airplane  and  flight  personnel  to  trans- 
port a  military  football  team  from  San  Diego,  Cali- 
fornia, to  Phoenix,  Arizona,  and  return  under  a  spe- 
cial agreement  with  the  Navy.  No  evidence  was  pre- 
sented of  any  other  instance  of  operation  of  this 
carrier's  planes  across  the  borders  of  the  State  of 
California.  This  isolated  occasion  cannot  reason- 
ably be  construed  as  affecting  the  carrier's  normal 
commercial  operations  as  a  common  carrier  by  air 
engaged  in  intrastate  business. 

Conclusion 

On  the  basis  of  the  entire  record  in  this  case,  the 
Board  finds  that  Friedkin  Aeronautics,  Inc.,  doing 
business  as  Pacific  Southwest  Airlines,  is  not  a  car- 
rier within  the  meaning  of  Title  If,  Section  201  of 
the  Railway  Labor  Act,  as  amended.  The  National 
Mediation  Board  has  no  jurisdiction  over  this 
carrier,  and  the  a])plication  of  the  Air  Line  Pilots 
Association,  International,  to  investigate  a  repre- 
sentation dispute  pursuant  to  Section  2,  Ninth,  of 
the  Railway  Labor  Act  among  Airline  Pilots  em- 
ployees of  that  carrier,  is  hereby  dismissed. 

By  order  of  the  National  Mediation  Board. 

/s/  E.  C.  THOMPSON, 
Secretary. 

(Seal  of  National  Mediation  IJoaid.)  T.S.A. 
[Endorsed]:     Filed  July  12,  1954.  [182] 


72  Civil  Aeroyiautics  Board  vs. 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  AND  MOTION  TO 
AMEND  COMPLAINT 
To  Meserve,  Mumper  and  Hughes,  Attorneys  for 
Defendant,  Please  Take  Notice  That  on  July  19, 
1954,  at  ten  o'clock  a.m.,  or  soon  thereafter  as 
counsel  can  bo  lieard  in  Room  5,  United  States 
Court  House  and  Post  Office  Building,  Temple  and 
Spring  Streets,  Los  Angeles,  California,  plaintiff 
will  move  said  Court  to  amend  paragraph  3  of  the 
Complaint  herein  by  striking  therefrom  the  word 
*' Nevada"  and  substituting  in  place  thereof  the 
word  '^California." 

Dated:  July  14,  1954. 

STANLEY  N.  BARNES, 

Assistant  Attorney  General; 

LAUGHLIN  E.  WATERS, 

United  States  Attorney; 

MAX  F.  DEUTZ, 

Assistant  LT.  S.  Attorney, 
Chief  of  Civil  Division ; 

/s/  JOSEPH  D.  MULLENDER,  JR., 
Assistant  IT.  S.  Attorney ; 

JAMES  E.  KILDAV,  and 
ALBERT  PARKER, 

S])ecial  Assistants  to  the 
Attorney  General ; 

JOHN  V.  WRIGHT, 
Acting  Chief,  Office  of  Compliance,  Civil  Aeronau- 
tics Board,  Attornevs  for  Plaintiff. 
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Good  cause  appearing  therefor,  it  is  hereby  or- 
dered that  the  U.  S.  Attorney  may  file  and  serve 
the  above-entitled  Motion  and  Notice  thereof  on 
July  15,  1954;  and  Rule  6(D)  FRCP  and  Rule 
3(B)  of  the  local  rules  are  hereby  ordered  waived. 

/s/  HARRY  C.  WESTOVER, 

United  States  District  Judge. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]  :     Filed  July  15,  1954. 
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AFFIDAVIT  OF  JAMES  FISCHGRUND 

State  of  California, 
County  of  Los  Angeles — ss. 

James  Fisehgrund,  being  first  duly  sworn,  de- 
poses and  says: 

That  he  is  an  officer,  to  wit,  the  Executive  Vice 
President  of  North  American  Air  Coach  System, 
Inc.  That  this  company  is  not  a  commercial  airline 
and  is  not  a  common  carrier  engaged  in  the  trans- 
portation of  passengers.  That  this  company  is,  in 
fact,  a  ticket  agency  engaged  in  the  sale  of  tickets 
of  numerous  airlines.  That  this  company  has  sold 
tickets  of  Pacific  Southwest  Airlines  in  the  same 
manner  in  which  it  has  sold  tickets  of  other  airlines. 
That  this  company  has  no  agreement  with  Pacific 
Southwest  Airlines  for  the  honoring  of  any  tickets 
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of  any  other  airline.  That  this  company  has  never 
sold  any  tickets  for  Pacific  Southwest  Airlines  out- 
side of  the  State  of  California,  and  affiant  has  no 
knowledge  of  any  tickets  of  Pacific  Southwest  Air- 
lines ever  being  sold  outside  the  State  of  Califoraia. 

/s/  JAMES  FISCHGRUND. 

Subscribed  and  sworn  to  before  me  this  13th  day 
of  May,  1954. 

[Seal]         /s/  HELEN  PETERSON, 

Notary  Public  in  and  for  Said 
County  and  State. 

My  Commission  expires  August  10,  1955.  [184] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  WILLIAM  GALLAGHER 

State  of  California, 
County  of  Los  Angeles — ss. 

William  (lallagher,  hruvj;  Hist  duly  sworn,  de- 
poses and  states: 

That  he  is  employed  by  Pacific  Southwest  Aii- 
lines  as  Regional  Manager  and  is  presently  sta- 
tioned at  Lockheed  Air  Terminal,  Burbank,  Cali- 
fornia, and  has  been  so  employed  for  more  than  six 
months  last  ])ast. 

That  At'fiant   has  rcceixcd  a   list  of  tlu»   ii'icuular 
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or  non-scheduled  air  carriers  named  in  the  various 
affidavits  filed  herein  on  behalf  of  plaintiff.  That 
on  July  14,  1954,  he  inquired  of  Mr.  James  Ru- 
dolph, Inspector,  Civil  Aeronautics  Authority, 
Lockheed  Air  Terminal,  Burbank,  California,  with 
respect  to  the  effectiveness  of  the  ^*  Commercial 
Operators  Certificate"  of  such  air  carriers,  which 
Certificate  affiant  is  advised  is  a  requirement  of  law 
for  the  operation  of  such  air  carriers.  [185]  Fol- 
lowing- a  review^  of  the  records  of  said  Civil  Aero- 
nautics Authority  office  at  Burbank,  California,  the 
aforesaid  James  Rudolph  advised  affiant  that  the 
Certificates  of  the  following  air  carriers  had  expired 
and  are  not  currently  effective : 

U.  S.  Aircoach, 

Paul  Mantz  Air  Services, 

Air  Services,  Inc., 

Air  America,  Inc., 

Caribbean  American  Lines,  Inc. 

That  Affiant  is  aw^are  of  his  own  knowledge  that 
the  above-named  air  carriers  have  not  operated 
into  01'  out  of  Lockheed  Air  Terminal  at  Burbank, 
California,  as  a  common  carrier  for  more  than  five 
or  six  months  last  past;  that  Affiant  is  further 
aware  of  his  own  knowledge  that  Peninsular  Air 
Transport,  Aero  Finance  Corporation  and  Regina 
Cargo  Airlines,  Inc.,  have  not  operated  into  or  out 
of  Lockheed  Air  Terminal,  Burbank,  California,  as 
a  common  carrier  for  more  than  five  or  six  months 
last  past. 

/s/  WILLIAM  GALLAGHER. 
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Subscribed  and  sworn  to  before  me  this  17th  day 
of  July,  1954. 

[Seal]        /s/  FLORENTINE  G.  BOERNER, 

Notary  Public  in  and  for  Said 
County  and  State. 
My  Commission  expires  Nov.  19,  1957. 

Receipt  of  copy  acknowled2:ed. 
[Endorsed] :     Filed  July  19,  1954.  [186] 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  JUDGMENT  ON  THE 
PLEADINGS 

Defendant  moves  the  court  to  enter  judgment  for 
defendant  on  the  pleadings  in  the  above-entitled 
action  on  the  ground  that  the  complaint  herein  fails 
to  state  a  claim  against  defendant  upon  which  relief 
can  be  granted,  in  that  it  does  not  allege  facts  suffi- 
cient to  show  that  defendant  engaged  in  the  carriage 
by  aircraft  of  mail  or  persons  or  property  as  a 
common  carrier  for  comj)ensati()n  or  liiic  in  coiu- 
merce  in  the  manner  more  sy)eciilcally  detined  by  tlio 
Civil  Aeronautics  Act  of  1938,  as  amended.  (49 
U.S.C.A.,  Sec.  401,  et  seq.). 

Dated:     July  12,  l!)r)4. 

MESKKVE,  MUMPER  ct 
HUGHES. 

By  /s/    LKWIS  T.  (JARDINER, 

Att()nu\vs  t'oi'  l)(»r(Midant. 

R(»ceipt  of  Co])y  acknowledged. 
[Endorsed]:     Filed  July  12,  1954.  [188] 
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[Title  of  District  Court  and  Cause.] 

MEMORANDUM  OF  OPINION  RE  ORDER  TO 
SHOW  CAUSE 

Plaintiff  Civil  Aeronautics  Board  filed  an  action 
against  defendant,  doing  business  as  Pacific  South- 
west Airlines,  for  an  injunction,  alleging  in  part 
that  defendant  was  in  violation  of  Section  401  (a) 
of  the  Civil  Aeronautics  Act,  49  U.S.C.  481  (a).  It  is 
alleged  by  plaintiff  that  defendant  carried  on  its 
flights — operated  at  and  between  points  within  the 
State  of  California — a  substantial  number  of  per- 
sons whose  journeys  originated  or  terminated  at 
places  outside  the  State  of  California,  and  that  by 
reason  of  such  flights  defendant  engaged  in  inter- 
state air  transportation  as  an  air  carrier,  within  the 
meaning  of  the  Act.  It  is  further  alleged  defendant 
had  not  been  issued  by  plaintiff  a  [190]  certificate  of 
public  convenience  and  necessity,  authorizing  de- 
fendant to  engage  in  such  air  transportation. 

At  the  time  of  filing  the  complaint  plaintiff  had 
the  Court  make  its  order  to  show  cause,  requiring 
defendant  to  appear  before  this  Court  and  show 
cause  why,  during  the  pendency  of  this  action,  a 
temporary  restraining  order  should  not  be  issued. 
The  matter  came  on  before  the  Court  upon  the 
order  to  show  cause,  and  from  the  evidence  intro- 
duced at  the  hearing  it  was  established  that  Pacific 
Southwest  Airlines  is  an  air  carrier  which  operates 
wholly  within  the  State  of  California;  that  it  does 
not  cross  state  lines  nor  make  stops  at  any  point 
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outside  the  State  of  California  and  does  not  carry 
passengers  or  freight  to  any  points  outside  the  state. 
It  would  appear  from  the  testimony,  however,  that 
on  numerous  occasions  defendant  did  pick  up  pas- 
sengers, for  transportation  wholly  within  the  State 
of  California,  who  had  comy)leted  journeys  from 
points  outside  the  state  or  who  were  commencing 
journeys  to  points  outside  the  state;  but  inasmuch 
as  it  appears  that  in  at  least  some  instances  the  de- 
fendant has  transported  a  substantial  number  of 
persons  whose  journey  origins  or  destinations  have 
been  places  outside  the  State  of  California,  plaintiff 
contends  it  is  entitled  to  a  temporary  restraining 
order  during  the  pendency  of  this  action  and.  even- 
tually, to  a  y)(M-manent  restraining  order. 

Plaintiff  admits  this  entire  action  depends  u])on 
the  definition  of  the  term  ''interstate  air  transpor- 
tation'' and  that  if  the  Court  caniK^t  find  from  the 
evidence  produced  before  it  that  defendant  has 
been  engaged  in  interstate  air  transportation,  this 
Court  does  not  have  any  jurisdiction  of  the  com- 
])laint  and  it  should  be  dismissed.  [191] 

Defendant  alleges  it  is  not  now  and  has  never 
been  engaged  in  interstate  air  transportation:  that 
if  is  an  air  transportation  c()m])any  which  operates 
wliolly  within  the  State*  of  California :  does  not 
caT'ry  passengers  or  Creiglit  across  state*  lines  and  is 
regulated  solely  by  the  California  laws  relative  to 
intrastate  air  transpotation  companies;  that  it  has 
complied  with  the  state  law  :\]u\  is  ()|)eratini:  under 
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i|    and  by  virtue  of  state  regulations  and  the  authority 
i   vested  in  the  State  of  California. 

Plaintiff  admits  there  are  no  reported  cases  sus- 
taining its  contention  that  a  purely  local  air  trans- 
portation company  which  picks  up  passengers  to 
transport  them  between  various  points  within  the 
state,  the  origin  or  terminal  points  of  whose  jour- 
neys have  been  places  outside  the  State  of  Cali- 
fornia, is  engaged  in  interstate  air  transportation 
as  defined  by  the  Civil  Aeronautics  Act  of  1938. 
Plaintiff  contends,  however,  that  a  similar  action 
was  filed  in  the  District  Court  of  another  district 
and  that  as  a  result  thereof  a  Consent  Decree  was 
entered.  Consequently,  so  far  as  reported  cases  are 
concerned,  the  instant  case  is  one  of  first  impression. 

The  Civil  Aeronautics  Act  was  passed  by  Con- 
gress in  1938,  and  it  has  been  operative  at  all  times 
since  that  date.  During  this  period  the  administra- 
tive agencies  created  under  the  Act  have  attempted 
in  only  a  few  instances  to  assert  jurisdiction  over  an 
intrastate  air  common  carrier  because  some  of  its 
passengers,  transported  solely  within  state  bounda- 
ries, may  be  either  completing  journeys  which 
originated  outside  the  state  or  commencing  journeys 
which  terminated  outside  the  state.  [192] 

Defendant  contends  the  Civil  Aeronautics  Act 
establishes  two  primary  types  of  regulatory  juris- 
diction:  (1)  Safety  and  (2)  Economic.  It  further 
contends  that  enforcement  of  safety  regulations  is 
vested  in  the  Civil  Air  Administration  and  its  sco])e 
of  authority  in  commerce  is  premised  in  Section  1 
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(3)  and  1  (20)  of  the  Act,  which  defines  the  term 
*'air  commerce.''  It  is  also  defendant's  contention 
that  enforcement  of  economic  re^ilations  is  vested 
in  the  Civil  Aeronautics  Board,  and  its  scope  of  au- 
thority in  commerce  is  premised  on  Section  1  (1) 
and  1  (21)  of  the  Act,  \vliicli  dofinos  tlie  torm  **air 
transportation." 

Defendant  alleges  that  although  it  may  be  sub- 
ject to  the  safety  regulations  of  the  Civil  Aeronau- 
tics Act,  nevertheless,  it  is  not  subject  to  the 
economic  regulatory  provisions  thereof.  It  is  de- 
fendant's contention  that  Congress  when  it  passed 
the  Civil  Aeronautics  Act  intended  that  economic 
regulatory  jurisdiction  could  be  asserted  by  the 
Federal  Government  only  under  interstate  air 
transportation. 

Plaintiff  in  this  action  somewhat  concurs  witli  de- 
fendant's  contention,  inasmuch  as  plaintiff  agrees 
that  unless  the  Court  can  find  defendant  has  been 
engaged  in  interstate  air  transportation,  it  does  not 
ha\e  jurisdiction.  The  ])roblem  is  viM-y  succinctly 
stated  i]i  ])laintiff's  Memorandum  of  Points  and  Au- 
th(>rities  in  suj)])ort  of  its  motion  W^v  jM*eIiminary 
injunction  as  follows: 

'*'riie  (lefeiulant  has  regulai'ly  anil  persistently 
transpoi'ted  persons  as  a  common  cai'rier  for  coni- 
])(*nsation  and  hire  l)etw^een  various  cities  of  the 
State  of  (California  when  such  t]'ans]>ortation  in- 
volved the  coinmcMicement  or  tei'inination  of  an  in- 
terstate .joui'ney  and  tluMH^bv  has  (Mma^rd  in  in- 
terstate^  air    transportation/'    [l-^-^]     Plaintift'    has 
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cited  to  the  Court  a  number  of  cases  relative  to 
traiisi)ortation  by  bus  and  railroad.  However,  rules 
and  7*eg'ulations  relative  to  interstate  travel  by  bus 
and  railroad  may  not  be  controlling  in  an  action 
filed  under  the  Civil  Aeronautics  Act. 

The  Civil  Aeronautics  Act  defines  "air  com- 
merce/' *  interstate  air  commerce,"  ^^air  transporta- 
tion'' and  *  interstate  air  transportation."  Inas- 
nuich  as  Congress  has  seen  fit  to  give  four  defini- 
tions this  Court  must  assume  there  is  some  distinc- 
tion among  the  various  sections. 

''Air  commerce"  is  defined  as  interstate,  overseas 
or  foreign  air  commerce  or  the  transportation  of 
mail  by  aircraft,  or  any  operation  or  navigation  of 
aircraft  within  the  limits  of  any  civil  airway  or  any 
operation  or  navigation  of  aircraft  which  directly 
affects,  or  which  may  endanger  safety  in  interstate, 
overseas,  or  foreign  air  commerce.  Air  commerce, 
consequently  must  directly  affect  or  endanger  safety. 

Subsection  (3)  of  §  401  evidently  is  a  safety  regu- 
lation. 

Subsection  (10)  defines  *'air  transportation"  as 
meaning  interstate,  overseas,  or  foreign  air  trans- 
])ortation  or  the  transportation  of  mail  by  aircraft. 

*' Interstate  air  commerce"  [Subsection  (20)] 
means  the  carriage  by  aircraft  of  persons  or  prop- 
erty foT*  compensation  or  hire,  or  the  carriage  of 
mail  by  aircraft,  or  the  operation  or  navigation  of 
aircraft  in  the  conduct  or  furtherance  of  a  business 
or  vocation,  in  commerce  between  the  various  states. 
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'* Interstate  air  transportation"  means  the  car- 
riage by  aircraft  of  i)ersons  or  property  as  a  com- 
mon carrier  for  [194]  compensation  or  hire  oi-  the 
carriage  of  mail  by  aircraft  in  commerce  between 
the  various  states. 

If  the  aircraft  crossed  state  lines,  it  would  be  very 
easy  to  determine  that  such  aircraft  was  engaged  in 
air  transportation.  But  when  an  aircraft  does  not 
cross  a  state  line  but  carries  passengers  who,  in  fur- 
therance of  a  journey  after  disembarking  from  the 
local  aircraft  may  cross  a  state  line,  or  ])icks  up  ])as- 
sengers  who  have  partially  completed  a  journey, 
crossing  state  lines,  an  entirely  different  and  more 
difficult  problem  is  presented.  Do  these  subsections 
of  §401  refer  exclusively  to  aircraft?  And  unless  the 
aircraft  crosses  a  state  line,  is  it  engaged  in  inter- 
state air  transportation?  Defendant  contends  the 
subsections  refer  to  aircraft  and  do  not  refer  to  pas- 
sengers. 

Congress,  in  ])assing  the  Civil  Aeronautics  Act  of 
1938  (52  Stat.  973,  Chapter  601)  evidently  felt  there 
were  two  phases  of  regulation.  Title  IV  is  entitled 
**Air  Carrier  Economic  RegulatioiT'  and  Tith^  \'T 
is  entitled  '^ Civil  Aeronautics  Safety  Regulation." 
There  is  no  contention  in  this  action  tliat  defcMidant 
has  not  (^omplicul  with  the  Act  relative*  to  safety  rei:- 
ulations.  Plaintiff  is  endcnvoi'ing  to  im])osi>  upon  an 
intrastate  can'ic]'  tin*  economic  reunlatioiis  of  the 
Act. 

Congress  has  ])ow(M"  to  prom(^t(\  protiM't  and  regu- 
late   intei'statc    air    coinmei'ce    and    transportation. 
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Congress  may  in  its  discretion  occupy  the  whole 
field  of  air  transportation  or,  if  it  so  desires,  may 
pass  legislation  which  occupies  only  a  part  of  the 
field  in  which  the  Federal  regulation  is  to  apply. 
(\)ngress  alone  can  determine  the  extent  to  which 
Federal  power  is  applicable.  Congress  did  occupy 
th(^  entire  field  relative  to  safety  regulation.  Did  it 
also  occupy  the  [195]  entire  field  relative  to  eco- 
nomic regulation? 

When  this  Act  was  being  considered  by  a  sub- 
committee of  the  Committee  on  Interstate  Com- 
merce of  the  United  States  Senate  (Hearing  on 
S.3659,  75th  Congress,  Third  Session,  April  6  and  7, 
1938)  Senator  Pat  McCarran,  author  of  the  Act, 
gave  his  interpretation  of  what  the  economic  regu- 
latory scope  should  be.  He  said: 

^*The  thought  that  you  are  exploiting  now  is  one 
that  the  author  of  S.3659  himself  had  in  mind,  but 
he  did  not  want  to  become  revolutionary  with  one 
stroke.  In  other  words,  he  thought  that  with  proper 
cooperation  between  federal  authorities  and  the  vState 
authorities  for  a  period  of  time,  at  least,  eventually 
if  it  were  deemed  proper,  we  could  come  to  the  con- 
dition whereby  federal  control  of  the  air  would  not 
recognize  state  lines." 

Evidently  there  was — at  h^ast  in  the  mind  of  Sena- 
tor McCarran — the  thought  that  economic  regiilations 
did  not  do  away  with  state  lines  and  that  intrastate 
carriers,  operating  solely  between  points  within  the 
state,  would  not  be  subject  to  the  economic  regula- 
tions, but  that  at  some  time  in  the  future  Congress 
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eoiild  ])re-enipt  tiie  entire  field.  No  effort  has  been 
made  by  ConuTess  to  do  so.  Unless  it  was  ])re-enij)te(I 
at  the  time  the  Act  was  passed,  the  states  still  have 
Jnrisdic'tion  relative  to  their  individual,  intrastate 
earners. 

Since  the  Act  was  passed  in  1938,  so  far  as  this 
Court  know^s  this  is  only  the  second  attempt  to  have 
a  Court  determine  that  Con,^*ess  has  ])re-em|)t(Hl  tlic 
entire  field  [196]  relative  to  economic  re^rulations. 
In  tlu^  lii2:ht  of  the  statement  as  made  by  Senator 
McCarran  at  the  time  the  Act  was  passed  (that  he 
did  not  believe  the  Act  pre-empted  the  entire  field 
relative  to  economic  i^egulation)  and  inasmuch  as 
this  is  the  second  attempt  within  sixteen  years  by 
which  plaintiif  tries  to  achieve  by  judicial  determi- 
nation what  Con^TSS  failed  to  express  explicitly,  it 
is  not  felt  that  under  the  circumstances  plaintiff  is 
entitled  to  a  ])7*eliminary  restraininc:  order. 

Courts  are  called  u])on  to  interpret  Acts  as  passed 
by  Congress  and  should  not  by  judicial  determina- 
tion ])re-empt  the  legislative  function  of  Con- 
gress. If  this  is  the  serious  niattcM*  which  ])laintiflf 
aj)])(»ars  to  deem  it,  then  it  is  a  subject  for  legisla- 
tion; and  if  the  iicHM'Ssity  arises,  we  are  (juite  rvv- 
tain  (\nigi*ess  will  |)ass  an  Act  in  which  theri^  is  no 
(jui'stion  thai  it  is  oc('Ui)ying  the  (Mitirt^  tii^ld  rehitive 
to  (KH)n()mic  regulation  of  all  air  carrieis,  reuaid- 
less  of  state  lines. 

There  is  no  dispute  between  the  parties  to  this 
action  eoneci'ninu-  the  material  facts,  and  as  herein- 
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before  stated  unless  this  Court  finds  defendant  was 
engaged  in  interstate  air  transportation,  it  does  not 
have  jurisdiction.  The  Court  finds  that  defendant 
was  not  engaged  in  interstate  air  transportation 
and,  consequently,  the  Court  is  without  jurisdiction, 
and  this  action  must  be  dismissed  (Rule  12,  Federal 
Rules  of  Civil  Procedure) ;  and  such  is  the  order. 

Dated:  September  16,  1954. 

/s/  HARRY  C.  AVESTOVER, 
District  Judge. 

[Endorsed]  :     Filed  September  17,  1954.  [197] 


Tn  the  District  Court  of  the  United  States.  Southern 
District  of  California,  Central  Division 

No.  16754  HW 

CIVIL  AERONAUTICS  BOARD, 

Plaintiff, 

vs. 

FRIEDKIN  AERONAUTICS,  INC.,  Doing  Busi- 
ness as  PACIFIC  SOUTHWEST  AIRLINES, 

Defendant. 

ORDER  AND  JUDGMENT  GRANTING 
MOTION  TO  DISMISS 

This  cause  came  on  for  hearing  on  the  19th,  22nd, 
23rd  and  26th  days  of  July,  1954,  on  the  motion  of 
])laintiff  for  preliminary  injunction  and  on  the  mo- 
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turn  of  defendant  to  dismiss  duly  made  herein, 
whereupon,  after  receiving  evidence  both  oral  and 
documentary,  and  after  hearing  arguments  of  coun- 
sel for  the  respective  parties,  and  upon  due  consid- 
eration thereof,  it  is  hereby 

Ordered,  Adjudged  and  Decreed  that  the  motion 
of  plaintiff  for  a  preliminaiy  injunction  be  and 
hereby  is  denied  and  that  the  motion  of  defendant 
for  dismissal  of  the  action  be  and  hereby  is  gi^anted, 
and  judgment  is  hereby  rendered  dismissing  the 
complaint. 

Dated :  September  23rd,  1954. 

/s/  HARRY  C.  WESTOVER, 
United  States  District 
Judge.  [198] 

Approved  as  to  form: 

LAUGHLIN  E.  WATERS, 

United  States  Attorney; 

MAX  F.  DEUTZ  and 
JOSEPH  D.  MULLENDER,  JR., 

Assistants  V.  S.  Attorney: 

STANLEY  N.  BARNES, 

Assistant  Attorney  General ; 

JAMES  E.  KILDAY  and 
ALBERT  PARKEH, 

Special  Assistants  to  the 
Attorney  General ; 
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JOHN  F.  WRIGHT, 

Acting  Chief,  Office  of  Compliance,  Civil  Aeronautic 
Board; 

By  /s/  ANDREW  J.  WEISZ, 

Attorneys  for  Plaintiff. 

[Endorsed]  :     iMlcd  Se])tember  23,  1954. 
Docketed  and  entered  SeiJteniber  24,  1954.  [199] 


[Titl(»  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  UNITED   STATES 
rOPRT  OF  APPEALS  UNDER  RULE  73(b) 

Notice^  is  liereby  given  that  the  Civil  Aeronautics 
Hoai'd,  plaintitf  al)ove  named,  hereby  appeals  to  the 
TTnited  States  Court  of  Appeals  for  the  Ninth  Cir- 
cnit  from  the  order  and  final  judgment  entered  in  this 
action  on  September  23,  1954,  denying  ])]aintiff's 
inotion  \'()V  a  preliminary  injunction  and  granting 
tlie  motion  of  defendant  for  dismissal  of  the  action. 

STANLEY  N.  BARNES, 

Assistant  Attorney  General ; 

LAUGHLIN  F.  WATERS, 

Unitcnl  States  Attorney; 

MAX  K.  DEUTZ, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division; 
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/s/  ANDREW  J.  WETSZ, 

Assistant  U.  S.  Attorney; 

/s/  DANIEL  M.  FRIEDMAN, 

Special  Assistant  to  the  Attor- 
ney General ; 

JOHN  F.  WRIGHT, 

Attorney,  Office  of  Compliance,  Civil   Aeronautics 
Board,  Attorneys  for  Plaintiif. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :    Filed  November  22,  1954.  [200] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
ornia,  do  hereby  certify  that  the  foregoinn*  paixes 
numbered  from  1  to  207,  inclusive,  contain  full,  true 
and  connect  copies  of  Complaint:  Answer;  Order  to 
Show  Cause  with  Affidavits  in  Su])port;  Affidavits 
in  Opposition  to  Order  to  Show  Cause ;  Affidavits  of 
James  Fischgrund  and  William  (Jall.-mhei*:  Motion 
foi*  Judginenl  on  flu*  Pleadings;  ^hMnoiaiidum  of 
Opinion  Re  Order  to  Show  Cause;  Order  and  »Iudg- 
ment  Granting  Motion  to  Dismiss;  Notice*  of*  A])- 
])('al ;  Order  Extending  TiiiK*  \o  Fil(^  Rc^'ord  and 
Docket  Appc^al;  Designation  of  iuM'oi'd  on  Appeal 
and   StatcMncMit   of   Points  on    Which   Appc^llant    In- 
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tends  to  Rely  on  Appeal ;  which,  together  with  the 
Reporter's  Transcript  of  Proceedings  held  on  July 
19,  22,  23  and  26,  1954,  and  the  original  Plaintiff's 
p]xhibits  1  to  25,  inclusive,  transmitted  herewith, 
constitute  the  transcript  of  record  on  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  7th  day  of  February,  1955. 

[Seal]  EDMUND  L.  SMITH, 

Clerk; 

By  /s/  THEODORE  HOCKE, 
Chief  Deputy. 


[Endorsed] :  No.  14648.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Civil  Aeronautics 
Board,  Appellant,  vs.  Friedkin  Aeronautics,  Inc., 
Doing  Business  as  Pacific  Southwest  Airlines,  Ap- 
pellee. Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California,  Central  Division. 

Filed  February  8,  1955. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Appeals 

for  the  Ninth  Circuit 

No.  14648 

FRIEBKIN  AERONAUTICS,  INC., 

Appelhxnt, 

vs. 

FRIEDKIN  AERONAUTICS,  INC., 

Appellee. 

STATEMENT  OF  OBJECTIONS  BY  APPEL- 
LEE TO  PORTIONS  OF  RECORD  DESIG- 
NATED BY  APPELLANT  FOR  INCLU- 
SION IN  THE  PRINTED  RECORD 

•X-         *         * 
III. 

Objections  of  Appellee  Friedkin  Aeronautics,  Inc.,  J 
to  the  Printing  of  Certain  Portions  of  the  Rec-  v 
ord  as  Designated  by  Appellant. 

Appellant  has  designated  as  material  to  consid- 
eration of  this  appeal  and  for  inclusion  in  the 
printed  record  certain  affidavits  filed  in  the  District 
Court  by  appellant  in  su])port  of  its  motion  for 
preliminary  injunction.  These  affidavits  were  exe- 
cuted by  the  following  agents  or  employees  of  ap- 
])ellant:  John  F.  Wright,  rom])liance  Attorney,  and 
Joseph  W.  Stout,  Jr.,  Robert  F.  Rick(\v,  John  W. 
Chambers,  and  John  R.  Flynii,  all  of  whom  wove 
Air  Trans])ort  Examiners.  At  tlu^  heai'inu'  of"  the 
matter  below  on  July  19,  1954,  the  (^oui-t  unequivo- 
cally indicated  to  said  counsel  lor  the  ])laintiflf  that 
it  wouhl  not  consider  granting  injuiietive  rt^liiM*  uj)on 
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the  basis  of  affidavits ;  whereupon  the  Court  directed 
counsel  for  the  plaintiff  to  produce  witnesses  in 
support  of  its  motion  for  preliminary  injunction 
and  accordingly  continued  the  proceeding  until  July 
22,  1954,  to  aiford  plaintiff  opportunity  to  do  so.  On 
July  22,  23  and  26, 1954,  plaintiff,  represented  by  said 
counsel,  did  present  evidence  in  support  of  its  case  by 
the  use  of  witnesses,  to  wit,  the  aforesaid  John  W. 
Chambers,  Robert  F.  Rickey,  and  Joseph  W.  Stout, 
I  all  of  whom  had  prepared  affidavits  which  appellant 
now  seeks  to  have  printed  as  part  of  the  appellate 
record.  In  addition,  plaintiff  utilized  witnesses  Rob- 
ert S.  Enis,  Tillie  Gamble,  Fritz  Hutcheson,  Dor- 
othy Laumeister,  Stephen  C.  Russell  and  Jack  F. 
Wooton. 

The  affidavits  which  appellant  seeks  to  have 
printed  are  cumulative  and  duplicative  of  the  oral 
testimony,  they  are  voluminous  and  in  some  in- 
stances illegible,  and  were  prepared  upon  the  basis 
of  interviews  of  the  respective  affiants  with  third 
parties  and  consist  of  conclusions,  assumptions  and 
speculative  observations  of  such  affiants  as  a  result 
of  hearsay  evidence  derived  by  such  affiants  from 
such  interviews. 

Appellee  submits  there  is  no  occasion  for  the 
preparation  of  an  unduly  voluminous  printed  rec- 
ord in  the  instant  proceeding  by  the  inclusion  of  the 
affidavits  hereinabove  noted  and  submits  that  the 
factual  evidence  necessary  to  the  consideration  of 
plaintiff's  case  is  adequately  set  forth  in  the  re- 
port-er's  transcript  and  other  documents  designated 
by  appellant  and  appellee. 
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Dated:     February  25,  1955. 

Respectfully  submitted, 

/s/  LEWIS  T.  (JARDINER,  and 
MESERVE,  MUMPER  & 
HUGHES, 

Attorney  for  Appellee, 

Fri(^dkin  Aeronautic^.  Tne. 

[Endorsed]  :     Piled  Fe])rua7  y  26,  1955. 


Tn  the  United  States  Circuit  Court  of  A])peals 

for  the  Ninth  Circuit 

No.  14648 

CIVIL  AERONAUTICS  BOARD, 

Appellant, 
vs. 

CALIFORNIA  CENTRAL  AIRIJNES,  INCOR- 
PORATED, 

A])pellee. 
No.  14649 

CIVIL  AERONAI'TICS  BOARD, 

Appellant, 
vs. 

FRIEDKIN  AERONAUTICS,  INC.,  Dom-  lousi- 
ness as  PACMFIC  SOUTHWEST  AIKMJNES, 

Appcll(M'. 

SMMrn.AIMON    UK  (M)\S()MI)AT1()N   oV 

\nM:ALS   AND   ()IM)K1.^   TllKKM':ON 
W'licrr.is,  the  ah(>\  t'  cut  i1  UmI  actions  wvw  tiacd  to- 
gether ill  the   Tnited   States   Disti'ict  Court    foi-  the 
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Soutliern  District  of  California,  Central  Division, 
before  the  Honorable  TTjirry  C.  Wcstovei*,  Jiid.ue  of 
said  Court,  and 

Whereas,  the  said  actions  present  common  ques- 
tions of  law,  and  were  decided  upon  said  common 
(juestions  of  law  in  th(^  Court  below,  and 

Whereas,  it  appears  both  expedient  and  economi- 
cal that  these  a])peals  should  be  heard  and  con- 
sidered together, 

Tt  Is  Hereby  Sti])ulated  by  and  between  the  re- 
spective parties  hereto,  through  their  attorneys,  and 
subject  to  the  approval  of  the  Court,  that  the  said 
appeals  may  be  heard  and  considered  together  and 
consolidated  for  the  purposes  of  appeal. 

STANLEY  N.  Bx\RNES, 

Assistant  Attorney  General; 

LAUGHLIN  E.  WATERS, 

United  States  Attorney; 

MAX  P.  DEUTZ, 

Assistant  TJ.  S.  Attorney, 
Chief  Civil  Division ; 

/s/  ANDREW  J.  WEISZ, 

Assistant  U.  S.  Attorney; 

JAMES  E.  KILDAY,  and 
ALBERT  PARKER, 

Special  Assistants  to  the  At- 
torney General ; 

JOHN  P.  WRIGHT, 

Acting-  Chief,  Office  of  Compliance,  Ci\il  Aeronautics 
Board,  Attorneys  for  Appellant. 
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MESERVE,  MUMPER  & 
HUGHES, 

By  /s/  LEWIS  T.  GARDINER, 

Attorneys  for  Appellee,  Fried- 
kin  Aeronautios,  Inc. 

QUITTNER  &  STUTMAN, 
PERRY  H.  TAFT,  and 
ALFRED  C.  ACKERSON, 

By  /s/  ALFRED  C.  ACKERSON, 

Attorneys  for  Appellee,  Cali- 
fornia Central  Airlines,  Inc. 


ORDER 

1 
Upon  consideration  of  the  foregoing  stipulation, 

and  good  cause  appearing  therefor,  j 

It  is  Ordered  tliat  the  above-entitled  appeals  shall 
be  lieard  and  considered  together,  and  consolidated    I 
for  pui'poses  of  ap])eal. 

Dated:     Feb.  9,  1955. 

As/  WILLIAM   DKNWIAN,  i 

Chief  Judg(\ 

/s/  WM.  III^AL^, 

/s/  H.  'W  IU)\K, 

Judg(\s   of  tile   United    States 
CouT-t  ('>\^  Appeals. 

[Endorsed]:      Fihul  Febiuaiy  10,  1!)55. 
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[Title  of  Court  of  Appeals  and  Cause.] 

Nos.  14648  &  14649 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  ON  AP- 
PEAL 

In  accordance  with  Rule  19(6)  of  the  Rules  of 
Practice  of  this  Court,  Appellant  states  that  the 
points  on  which  it  intends  to  rely  on  appeal  are 
as  follows : 

Point  I. 

The  District  Court  erred  in  holding-  that  the 
economic  regulatory  provisions  of  the  Civil  Aero- 
nautics Act  have  no  application  to  a  common  carrier 
by  air  whose  operations  of  aircraft  are  confined 
within  the  boundaries  of  a  single  state. 

Point  IT. 

The  District  Court  erred  in  failing  to  recoginze 
and  to  hold  upon  the  basis  of  the  record  below  that 
defendants  are  engaged  in  unauthorized  interstate 
air  transportation  within  the  meaning  and  in  viola- 
tion of  the  Civil  Aei'onautics  Act. 

Point  III. 

The  District  Court  abused  its  discretion  in  deny- 
ing the  motions  below^  for  temporary  injunctions. 
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Point    rv. 

The  District  Court  eircd  in  dismissing  the  com- 
plaints below. 

STANLEY  N.  BARNES, 

Assistant  Attorney  General ; 

LAUGHLTN  E.  WATERS, 
United  States  Attorney ; 

MAX  F.  DEUTZ, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division; 

/s/  ANDREW  J.  WEISZ, 

Assistant  U.S.  Attorney ; 

/s/  DANIEL  M.  FRIEDMAN, 

Special   Assistant  to  the  At- 
torney Genera] ; 

JOHN  F.  WRIGHT, 
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Statement  of  the  Case. 

A.     The    Pleadings. 

The  instant  proceeding  is  an  appeal  by  the  Civil  Aero- 
nautics Board  from  the  dismissal  of  a  complaint  filed  by 
said  Board  [R.  3]  wherein  both  temporary  and  permanent 
injunctions  were  sought  to  restrain  Pacific  Southwest  Air- 
lines from  transporting  passengers  within  the  state  of 
California  whenever  such  transportation  follows  or  is 
preceded  by  a  journey  by  the  same  passenger  between  a 
point  in  this  state  and  a  point  outside  this  state.  As  a 
basis  for  such  claimed  relief  the  Board  places  reliance 
upon  the  provisions  of  the  Civil  Aeronautics  Act  of  193§, 
as  amended;  its  case  is  necessarily  predicated  upon  the 
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specific  and  detailed  definitions  of  air  transportation  set 
forth  in  subparagraph  (21)  of  Section  1  of  that  Act 
(49  U.  S.  C.  A.  401).^  The  pertinent  provisions  of  this 
Section  are  contained  in  an  appendix  to  appellant's  brief 
and  in  the  appendix  to  the  within  brief. 

The  answer  of  appellee  Friedkin  Aeronautics,  Inc.,  do- 
ing business  as  Pacific  Southwest  Airlines,  [R.  8]  admitted 
that  it  had,  since  1949,  been  engaged  as  a  common  carrier 
between  various  cities  in  California  and  that  it  did  not 
possess  a  certificate  of  public  convenience  and  necessity  au- 
thorizing it  to  engage  in  interstate  air  transportation.  It 
alleged  compliance  with  the  safety  requirements  of  the 
Act  and  possession  of  a  certificate  issued  by  the  Civil 
Aeronautics  Authority  to  operate  and  "to  conduct  common 
carrier  operations  carrying  passengers  intrastate  on  a 
scheduled  basis"  in  accordance  with  the  provisions  of  the 
Civil  Aeronautics  Act  of  1938,  as  amended.  The  answer 
set  up  the  affirmative  defense  that  the  complaint  failed 
to  state  a  claim  against  the  defendant  upon  which  relief 
could  be  granted  [R.  10]. 

B.     The    Evidence. 

The  evidence  presented  in  support  of  appellant's  cause 
of  action  consisted  of  the  reports  of  appellant's  investi- 
gators resulting  from  their  contacts  with  clerical  per- 
sonnel of  various  ticket  agencies  and  of  non-scheduled  air 
carriers,  many  of  whom  had  ceased  operations  at  the  time 
of  the  hearing  before  the  District  Court  |1\.  74-75]. 
This  evidence  appellant  regarded  as  tending  to  show  that 


^Reference  to  this  statute  and  to  tlio  Civil  Aeronautics  Board  will 
sometimes  hereinafter  he  made  as  the  "Act"  and  the  "Board", 
respectively. 
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in  some  instances  such  ticket  agencies  would  sell  passen- 
gers a  ticket  upon  appellee's  line  for  transportation  within 
California  and  a  ticket  upon  another  air  line  flying  between 
California  and  an  eastern  city.  There  is  no  evidence  or 
allegation  that  the  company  carries  United  States  mail 
or  that  any  of  its  planes  depart  the  state  of  California 
as  a  part  of  such  air  transportation.  The  substance  of 
the  Board's  evidence  is  that,  as  a  result  of  the  activities 
of  such  ticket  agencies  or  because  occasionally  an  incom- 
ing interstate  carrier  did  not  have  sufficient  traffic  to  war- 
rant continuing  its  own  flight,  passengers  were  sometimes 
transported  upon  planes  of  Pacific  Southwest  Airlines  fol- 
lowing or  preceding  passage  to  or  from  a  point  in  another 
state. 

The  opinion  of  the  District  Judge,  filed  on  September 
17,  1954,  and  reproduced  in  the  record  in  the  instant  pro- 
ceeding at  pages  77-85,  succinctly  sets  forth  the  funda- 
mental issue  before  both  the  trial  court  and  this  court. 
The  statement  of  the  case  contained  in  the  appellant's 
brief,  however,  embellishes  the  court's  opinion  in  certain 
respects  which,  although  not  unduly  significant,  neverthe- 
less require  rectification  at  this  point.  The  assertion  that 
any  passengers  moving  to  or  from  out-of-state  points  who 
might  have  used  appellee's  intrastate  facilities  did  so  as 
a  result  of  any  "arrangements"  between  appellee  and  any 
interstate  or  other  carriers  is  without  support  in  the  opin- 
ion of  the  District  Judge  or  the  pleadings.  Similarly,  the 
assertion  that  this  type  of  traffic  existed  with  the  knowl- 
edge of  appellee  that  such  passengers  were  engaged  in 
interstate  travel  is  a  somewhat  distorted  version  of  the 
record.  Upon  this  point  and  upon  the  equally  unsupported 
point  that  a  ^'substantial"  number  of  passengers  engaging 
in  interstate  travel  were  carried  by  appellee,  a  review  of 


the  record  and  a  reading  of  the  opinion  of  the  trial  court 
will  furnish  considerable  elucidation.  Appellee  will  con- 
sider these  matters  at  a  later  point  in  this  brief. 

C.     The   Issue. 

The  issue  upon  this  appeal  then,  is  not  whether  Congress 
possesses  the  power  to  authorize  the  Civil  Aeronautics 
Board  to  assert  economic  regulatory  control  over  intra- 
state air  commerce,  but  whether,  by  the  enactment  of  the 
Civil  Aeronautics  Act  and  the  incorporation  therein  of 
detailed  and  definitive  descriptions  of  the  jurisdiction  of 
the  Board,  it  did  in  fact  authorize  that  agency  to  attempt 
to  prohibit  an  intrastate  air  carrier  from  incidentally  trans- 
porting, as  a  very  small  portion  of  its  total  traffic,  passen- 
gers who  had  theretofore  or  who  did  thereafter  embark 
upon  an  interstate  journey  via  another  carrier. 

Summary  of  Appellee's  Argument. 

The  fundamental  contention  of  appellee  in  the  court  be- 
low and  the  basis  of  the  decision  therein  is  that  the  ap- 
plicable provisions  of  the  Act  in  the  light  of  available 
authorities  shows  that,  although  federal  authority  in  the 
field  of  air  safety  is  supreme  and  all-encompassing,  a 
more  restricted  grant  of  jurisdiction  exists  in  the  licensing 
or  economic  field.  Comparison  of  the  statutory  language 
defining  ''interstate  air  transportation"  with  other  defi- 
nitions in  the  Act  and  with  tlic  provisions  of  other  legis- 
lation in  tlie  field  of  interstate  commerce  indicates  the 
obvious  intention  of  Congress  to  circumscribe  the  Board's 
authority  with  respect  to  economic  regulatory  control  over 
air  carriers  as  distinguished  from  federal  authority  in  the 
fields  of  safety  and  aircraft  operation. 
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The  foregoing  interpretation  of  the  Act  is  not  that  of 
appellee  alone.  Although  judicial  precedents  are  not  plenti- 
ful, the  cases  wherein  it  has  been  necessary  to  place  a  con- 
struction upon  these  definitions  show  concurrence  in  the 
views  expressed  herein.  Such  recognized  authorities  as 
Mr.  Oswald  Ryan,  a  member  of  the  Civil  Aeronautics 
Board  for  seventeen  years,  and  the  late  Senator  McCarran, 
the  author  of  the  Act,  have  repeatedly  conceded  the  lack 
of  federal  economic  regulatory  jurisdiction  under  the  pres- 
ent statutory  provisions.  Contemporaneous  and  subse- 
quent legislative  expressions  have  similarly  indicated  that 
the  amendment  of  these  definitions  is  a  prerequisite  to  the 
type  of  control  which  the  Board  seeks  herein  by  judicial 
interpretation.  Finally,  the  administrative  construction 
of  the  Civil  Aeronautics  Act  by  the  Board  and  the  pro- 
nouncements of  other  federal  courts  have  in  several  in- 
stances contained  expressions  of  opinion  contrary  to  the 
position  of  the  Board  herein. 

The  decisions  of  the  federal  courts  in  similar  types  of 
cases  arising  under  federal  statutes  containing  jurisdic- 
tional provisions  far  broader  than  that  here  involved  are 
indicative  of  the  principle  that,  even  under  those  statutes, 
activities  of  the  type  here  under  consideration  are  not  to 
be  regarded  as  the  type  of  activity  over  which  Congress 
has  seen  fit  to  assert  authority.  In  fact,  in  a  number  of 
administrative  proceedings  under  certain  other  federal 
enactments,  and  in  some  cases  under  the  Civil  Aeronautics 
Act  itself,  the  operations  of  each  appellee  in  the  within 
proceedings  have  come  under  the  scrutiny  of  such  agencies 
and  in  each  instance  the  decision  has  been  that  the  opera- 
tions here  in  question  have  not  been  such  as  to  warrant 
the  exercise  of  federal  control. 


A  review  of  the  record  herein  will  disclose  that  an  ex- 
tended investigation  by  the  Board,  in  which  appellee  co- 
operated fully,  has  failed  to  disclose  any  more  than  an 
inconsiderable  number  of  instances  wherein  passengers 
journeying  from  a  place  in  one  state  to  a  place  in  another 
state  had  made  use  of  appellee's  facilities.  Although 
Pacific  Southwest  Airlines  is  a  modest  operation  in  com- 
parison with  some  of  the  trunkline  air  carriers  in  the 
United  States,  its  volume  of  commuter-type  traffic  is  in- 
deed large  when  contrasted  with  the  alleged  number  of 
"interstate''  passengers  which  appellant  attributes  to  it. 
Such  passengers  as  may  have  utilized  appellee's  facilities 
in  this  manner  are  shown  by  the  record  to  have  done  so  as 
a  disconnected  portion  of  their  interstate  trip.  Ticketing 
procedures,  baggage  handling  and  all  aspects  of  appellee's 
operations  are  seen  to  be  apart  from  and  unrelated  to 
those  of  any  other  carriers.  The  record  further  shows 
that  asserted  arrangements  with  other  carriers  are  in  truth 
and  fact  nothing  more  than  the  simultaneous  sale  of  tickets 
upon  the  lines  of  such  carriers  and  appellee  by  independent 
ticket  agencies;  the  volume  of  this  type  of  traffic  is  seen 
to  be  virtually  de  minimus  in  contrast  with  the  total  busi- 
ness of  either  the  appellee,  the  non-scheduled  airlines  or 
the  air  transportation  industry.  To  give  consideration  to 
the  same  in  the  face  of  appellee's  obligations  as  a  cc^ninon 
carrier  would  be  to  ignore  both  legal  and  equitable  con- 
siderations bearing  ui)()n  the  instant  controversy. 
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ARGUMENT. 

I. 

The  Definition  of  ^'Interstate  Air  Transportation''  in 
the  Civil  Aeronautics  Act  of  1938,  as  Amended, 
Does  Not  Include  the  Intrastate  Carriage  of 
Passengers  by  a  Common  Carrier  Which  Does 
Not  Cross  a  State  Line  While  Engaged  in  Such 
Carriage. 

A.     Interpretation  and  Analysis  of   the   Definition  of 
Interstate   Air   Transportation. 

As  indicated  above,  the  text  of  Section  1(21)  of  the 
Civil  Aeronautics  Act  of  1938  (49  U.  S.  C.  A.  401)  is  set 
forth  in  the  appendix  to  both  the  appellant's  and  the  within 
brief.  Simplified  by  the  elimination  of  references  to  the 
District  of  Columbia  and  the  Territories  and  Possessions, 
over  which  Congress  has  plenary  jurisdiction,  interstate  air 
transportation  of  passengers  is  seen  to  mean  the  carriage 
by  aircraft  of  persons  as  a  common  carrier  for  compensa- 
tion or  hire  in  commerce  between  a  place  in  one  state  and 
a  place  in  any  other  state.  In  reading  the  complete  sub- 
paragraph and  not  just  a  selected  phrase  therefrom,  it  is 
seen  that  this  is  a  far  different  and  far  more  specific  statute 
than  one  covering  parties  who  are  engaged  in  "interstate 
commerce"  or  ''the  production  of  goods  for  commerce" 
or  in  activities  which  ''afifect  interstate  commerce"  or 
statutes  which  refer  to  restraints  of  or  burdens  upon  inter- 
state commerce.  Because  of  this  narrow  definition  con- 
tained in  the  Civil  Aeronautics  Act,  decisions  under  these 
other  statutes  are  of  little  avail  to  appellant.  On  the  other 
hand,  decisions  holding  that  comparable  activities  do  not 


constitute  interstate  commerce  under  such  broader  defini- 
tions, a  fortiori  support  appellee's  position  under  the  more 
restricted  law. 

From  the  outset,  the  United  States  Supreme  Court  has 
declared  that  commerce  among  the  several  states  does  not 
cover  that  which  is  completely  internal  or  which  is  carried 
on  between  different  parts  of  the  same  state.  From  the 
time  of  Gibbons  v.  Ogden  and  the  case  of  The  Daniel  Ball, 
innumerable  decisions  have  recognized,  however,  that  as 
to  matters  of  safety  and  inspection,  in  some  instances 
Congress  could  lawfully  apply  certain  standards  of  con- 
duct to  those  engaged  in  intrastate  commerce  where  such 
is  necessary  to  the  protection  of  interstate  commerce.  The 
Civil  Aeronautics  Act  follows  this  pattern.  Those  por- 
tions of  the  legislation  relating  to  the  operational  or  navi- 
gational aspects  of  aircraft  apply  by  their  terms  to  any  air- 
craft or  to  any  pilot  ''which  directly  affects,  or  which 
may  endanger  safety  in,  interstate,  overseas,  or  foreign 
air  commerce,"  regardless  of  the  local  nature  of  the  flight. 
(Sees.  1(3)  ;  601  et  seq.)  Whether  or  not  Congress  could 
have  similarly  exerted  its  authority  under  the  commerce 
clause  with  respect  to  the  economic  regulation  of  intra- 
state commerce  need  not  here  concern  us.  Under  the 
present  Act,  Congress  has  not  exercised  any  such  power. 

Mr.  Oswald  Ryan,  an  original  member  (^f  the  Civil 
Aeronautics  Board  and,  until  very  recently  still  a  member 
of  such  Board,  has  analyzed  the  pertinent  provisions  of 
the  Act  in  an  article  in  31  Virginia  Law  Review  479.  At 
page  482  he  points  (nit : 

''The  new  fcdcM'al  act  prcnidcd  rc.criilation  for  air 
transjHirtation  both  in  the  economic  and  in  the  safety 
fields.  But  while  it  limited  the  economic  control  to 
interstate,    overseas    and    foreign    air    transportation 
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(and  all  transportation  of  air  mail),  its  safety  provi- 
sions covered  not  only  interstate,  overseas  and  foreign 
air  commerce  but  also  'the  navigation  of  aircraft  with- 
in the  limits  of  any  civil  airway  or  any  operation  or 
navigation  of  aircraft  which  directly  affects  or  which 
may  endanger  safety  in  interstate,  overseas  or  foreign 
air  commerce/  The  jurisdiction  imposed  with  respect 
to  air  safety  was  broader,  therefore,  than  that  im- 
posed upon  the  economics  of  air  transportation  since 
it  embraced  all  air  transportation  that  traverses  the 
vast  system  of  federal  airways;  all  air  navigation 
which  directly  affects  or  may  endanger  safety  upon 
those  airways;  all  air  transportation  that  carries  air 
mail;  the  great  volume  of  nonscheduled  air  commerce 
of  an  interstate  character  which  operates  outside  the 
federal  airways,  and  also  all  air  navigation  that  di- 
rectly affects  or  may  endanger  the  safety  of  this  'off- 
the-airways'  interstate  navigation/' 

Again,  at  page  497,  Mr.  Ryan  shows  how  the  statutory 
language  under  which  economic  controls  are  imposed  is 
more  restricted  than  the  definition  of  ''air  commerce"  un- 
der which  safety  regulation  is  affected: 

"The  Civil  Aeronautics  Act  of  1938  regulates  'air 
commerce'  and  'air  transportation/  Air  transporta- 
tion is  defined  to  mean  'interstate,  overseas  or  foreign 
air  transportation  or  the  transportation  of  mail  by 
aircraft'  and  its  use  is,  generally  speaking,  confined  to 
those  provisions  which  deal  with  economic  regulation. 
The  term  'air  commerce'  is  defined  to  mean  'interstate, 
overseas  or  foreign  air  commerce  or  the  transporta- 
tion of  mail  by  aircraft  or  any  operation  or  naviga- 
tion by  aircraft  within  the  limits  of  any  civil  airway 
or  any  operation  or  navigation  of  aircraft  zvhich  di- 
rectly affects,  or  which  may  endanger  safety  in  inter- 
state, overseas  or  foreign  air  commerce.'     (Emphasis 
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supplied.)  It  will  l)e  noted  that  the  definition  of  'air 
commerce'  has  a  much  broader  application  than  'air 
transportation.'  Its  use  is  limited,  however,  to  the 
safety  regulatory  provisions  of  the  Act.  The  power 
thus  conferred  upon  the  Civil  Aeronautics  Board  to 
regulate  any  operations  or  navigation  of  aircraft 
which  affects  or  endangers  safety  in  interstate  air 
commerce  has  been  exercised  by  the  Board  through 
regulation  imposing  a  requirement  for  a  federal 
license  on  all  aircraft  and  all  airmen,  without  distinc- 
tion between  those  engaged  in  interstate  or  intra- 
state commerce,  or  in  commercial  or  non-commercial 
flying,  and  W'hether  on  or  off  the  civil  airways." 

Mr.  Ryan's  article  discusses  the  Uniform  State  Air  Car- 
rier Bill  and  also  refers  to  the  subject  of  state  law^s  cover- 
ing economic  regulatory  measures  over  air  carriers.  Ap- 
pellee contends  that  the  very  existence  of  these  state 
measures  is  corroborative  of  the  fact  that  Congress  has 
not  usurped  the  field  of  intrastate  air  carriage,  as  is  the 
fact  that  Congress  has  considered  and  rejected  numer- 
ous amendments  to  the  1938  Act  wliich  would  extend 
Federal  economic  control  to  intrastate  air  carriers."  In 
discussing  the  appropriate  scope  for  state  economic  regu- 
lation Board  member  Ryan  suggests  that  an  intrastate 
operation  paralleling  and  competing  with  an  interstate 
operation  is  a  type  of  service  which  a  state  might  certifi- 
cate. At  page  520  he  describes  the  following  hypothetical 
but  analogous  situation: 

"If,  for  example,  a  state  operator  should  fly  be- 
tween San  hVancisco  and  L(»s  Angeles  or  between 
El  Paso  and  Texarkana,  or  between  New  York  and 
Buffalo,   the   resulting  diversion   of   traffic    from   the 


-Sec,  ifijra,  tinder  the  heading  "Legislative  History." 
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interstate  operator  would  undoubtedly  supply  the 
constitutional  basis  for  the  exercise  of  federal  con- 
trol. It  is  clear,  however,  that  Congress  thus  far 
has  not  exerted  its  power  to  impose  any  such  economic 
control  over  intrastate  air  operations." 

For  a  more  recent  analysis  of  the  Act  with  a  correspond- 
ing conclusion,  see  7  Cal.  Jur.  2d,  Aviation,  Sec.  12,  at 
page  463,  the  following  appears: 

"The  federal  jurisdiction  asserted  by  the  Civil 
Aeronautics  Act  with  respect  to  economic  regulation 
of  civil  aviation  is  not  as  extensive  as  in  the  field  of 
safety  in  two  important  respects — it  extends  only  to 
common  carriage  by  air,  and  only  to  those  actually 
engaging  in  interstate,  overseas,  or  foreign  commerce. 
It  does  not  in  terms  extend  to  anyone  who  by  his 
activities  only  affects,  or  places  a  burden  upon,  inter- 
state or  foreign  commerce  in  the  air.  This  more 
limited  authority  in  the  economic  field  results  from 
the  fact  that  Congress  provided  for  economic  juris- 
diction only  over  'air  transportation,'  which,  as  defined 
in  the  act,  means  (1)  transportation  of  the  United 
States  mail,  or  (2)  the  carriage  of  persons  or  prop- 
erty as  a  common  carrier  for  compensation  in  inter- 
state, overseas,  or  foreign  commerce,  whether  such 
commerce  moves  only  by  aircraft,  or  partly  by  air- 
craft and  partly  by  other  forms  of  transportation." 
(Emphasis   added.) 

The  exercise  of  state  and  federal  authority  with  respect 
to  the  economic  regulation  of  intrastate  flights  of  air 
carriers  has  resulted  in  recent  judicial  scrutiny  of  the 
Civil  Aeronautics  Act  with  respect  to  this  point.  In  People 
V.  Western  Airlines,  Inc.,  42  Cal.  2d  621,  268  P.  2d 
723  (1954),  penalties  imposed  by  the  California  Public 
Utilities  Commission  were  upheld  against  the  defendant 
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carrier  for  increasing  fares  charged  for  intrastate  trans- 
portation without  approval  of  that  commission.^  In  reject- 
ing the  defense  that  any  regulation  of  an  interstate  air 
carrier  by  states  is  barred  by  the  Civil  Aeronautics  Act, 
the  court  considered  the  extent  to  which  Congress  has 
asserted  its  jurisdiction  over  civil  aviation.  After  point- 
ing out  that  this  depends  upon  the  terms  of  the  legisla- 
tion which  has  been  adopted,  the  California  Supreme  Court 
stated,  at  page  644: 

"Sections  601-610,  49  U.  S.  C.  A.  §§55-560,  state 
the  jurisdiction  asserted  over  safety  factors  of  air 
carrier  regulation;  sections  401-416,  49  U.  S.  C.  A. 
§§481-496,  over  economic  factors.  Rates  and  tariffs 
are  controlled  by  the  latter  sections.  Under  those  pro- 
visions and  the  definitions  contained  in  section  1,  49 
U.  S.  C.  A.  ^401,  it  seems  clear  that  Congress  has 
not  sought  to  extend  the  economic  regulation  of  the 
board  to  intrastate  transportation  of  persons  or  prop- 
erty other  than  mail;  nor  has  it  attempted  to  oust  the 
states  of  control  over  such  rates.'' 

3|C  3^  3|C  ?(C  J^  3fC  3|t  ^  ^^ 

'There  is  no  language  indicating  that  Congress 
intended  to  pre-empt  the  field  of  economic  regulatory 
control  of  air  transportation  so  as  to  include  the 
transportation  of  passengers  solely  between  points 
within  a  state  and  nc^t  involving  the  use  o{  the  air- 
space outside  of  the  state.  We  are  not  concerned  on 
this  ap])eal  with  the  question  whether  Congress  could 


•''In  a  comj^anion  case.  People  v.  Calif ornia  Central  Airlines,  42 
Cal.  2(1  877,  2f)8  \\  2(1  744  (1954),  the  court  said:  "Any  difference 
in  factual  hack^nound  in  that  this  C(ini]iany  is  not  federally  certi- 
ficated, that  it  ojKTates  entirely  intrastate  and  that  it  did  not  j^etition 
for  review  of  the  commission's  decision  and  order  of  April  24, 
1951,  does  not  affect  the  result." 
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properly  assert  such  power.  There  appear  to  have  been 
no  decisions  of  the  United  States  Supreme  Court 
defining  the  Hmits  of  such  regulatory  control. 

"Attention  has  been  called  to  numerous  recommen- 
dations and  bills  presented  to  Congress,  prior  to  and 
since  the  enactment  of  the  Civil  Aeronautics  Act  of 
1938  seeking  to  extend  federal  economic  regulation 
to  include  intrastate  operations  of  air  carriers,  and 
also  to  the  fact  that  none  of  these  has  been  enacted 
into  law.  This  would  seem  to  strengthen  the  con- 
clusion that  Congress  has  not  assumed  control  over 
carriers  to  the  exclusion  of  state  control  as  to  their 
intrastate  rates. '*^  (Emphasis  added.) 

Another  decision  of  the  United  States  District  Court, 
Southern  District  of  California,  has  recently  described 
one  of  the  appellees  herein  as  not  being  engaged  in  inter- 
state air  transportation  within  the  meaning  of  the  Act. 
In  the  Matters  of  Airline  Transport  Carriers,  Inc.,  and 
California  Central  Airlines,  Inc.  (Feb.  28,  1955),  2  C.C.H. 
Aviation  Law  Reporter,  Par.  17,618.  As  stated  by  Hall, 
D.  J.: 

''Clearly  California  Central  Airlines  was  not  an  *air 
carrier'  as  defined  by  Section  401  of  Title  49,  since 
it  was  not  engaged  in  'air  transportation'  involving 
'interstate,  overseas  or  foreign  air  commerce  or  the 
transportation  of  mail  by  aircraft.'  It  did  none  of 
those  things,  and  the  terms  of  the  Civil  Aeronautics 
Act  do  not  apply  to  it,  and  hence,  not  to  the  sale 
of  its  assets  by  the  trustees." 


'^The  Attorney  General  of  Utah  has  also  expressed  the  opinion 
that  the  Public  Service  Commission  of  the  State  of  Utah  has 
exchisive  jurisdiction  of  any  intrastate  air  service  which  is  a 
public  utility.      (2  C.   C.   H.   Aviation   Law   Reporter  23,179.) 
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Appellant  has  cited  Civil  Aeronautics  Board  v.  Canadian 
Colonial  Airways,  41  Fed.  Supp.  1006  (1940).  Examina- 
tion of  the  opinion  in  that  case  will  disclose  that  not  only 
was  the  carrier  resisting  the  imposition  of  economic  regula- 
tory control,  but  it  was  protesting  the  right  of  the  Civil 
Aeronautics  Authority  to  require  adherence  to  the  safety 
regulations.  As  hereinbefore  stated,  there  is  no  question 
that  the  Civil  Aeronautics  Act  constitutes  a  full  expression 
of  the  Congressional  power  over  commerce  in  this  re- 
gard. (See  App.  Br.  p.  8,  fn.  3.)  The  cited  decision 
merely  constituted  a  ruling  upon  a  discovery  procedure 
and  granted  the  Board  the  right  to  ascertain  the  names 
and  addresses  of  the  carrier's  passengers. 

The  conclusion  of  the  California  court  that  new  legisla- 
tion would  be  required  in  order  that  the  Board  might 
possess  authority  over  the  intrastate  operations  of  air 
carriers  has  recently  been  recognized  by  an  official  com- 
mittee charged  with  the  duty  of  exploring,  among  other 
things,   this   very   subject.'"^   Furthermore,   in   the   Annual 


•'"'At  the  request  of  President  Eisenhower,  in  tlie  fall  of  1953.  the 
Air  Coordinating  Committee,  acting  for  and  on  behalf  of  the  federal 
government,  undertook  a  comprehensive  review  of  federal  aviation 
policies.  The  Chairman  and  Co-chairman  of  this  Committee  were, 
resi)ectively,  Robert  B.  Murray,  Jr.,  Undersecretary  of  Commerce 
for  Transportation,  and  Chan  Gurney,  Chairman,  Civil  Aeronautics 
Board,  and  the  report  of  the  Committee,  "Civil  Air  Policy",  dated 
May  1,  1954,  contains  a  chaj^ter  headed  "Federal-State-Local 
Regulations".  Under  a  subheading.  "Economic  Regulations",  the 
following  discussion  a])pcars  at  page  45: 

"The  Civil  Aeronautics  Board  has  authority  under  the  Civil 
Aeronautics  .^ct  of  U\^8.  as  amended,  to  regulate  jxissenger 
and  pro])erty  rates  charged  by  air  carriers  for  interstate  trans- 
portation by  air.  The  Board  does  not  have,  however,  direct 
power  to  fix  such  rates  for  carriage  jx-r formed  over  intrastate 
segments   by    interstate    carriers.      Nor    does    the    Board    have 
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Report  of  the  Civil  Aeronautics  Board  for  the  year  1954^ 
under  the  heading  ''Legislation",  the  Board's  recommenda- 
tions for  new  legislation  include  the  following: 

''8.  To  authorize  the  Board  to  exercise  rate  con- 
trol over  intrastate  segments  of  interstate  air  carrier 
routes." 

It  is  submitted  that  the  clear-cut  and  unequivocal  con- 
struction of  this  legislation  by  recognized  authorities  in 
the  field  of  aviation  legislation  and  the  thorough  analysis^ 
of  the  statute  in  People  v.  Western  Airlines,  supra,  fur- 
nish compelling  reasons  for  concluding  that  the  definition 
of  ''interstate  air  transportation"  in  the  Act  does  not  in- 
clude the  intrastate  carriage  of  passengers  by  a  common 
carrier  which  does  not  cross  a  state  line  while  engaged  in 
such  carriage. 

B.     Administrative    Construction    of    the 
Civil    Aeronautics    Act. 

Appellant  asserts  that  the  construction  and  adminis- 
trative   interpretation    of    the    Act    by    the    Civil    Aero- 


express  power  to  fix  passenger  and  property  rates  charged  by 
an  intrastate  carrier  engaged  in  carrying  the  mails. 

"Fares  and  rates  charged  on  such  intrastate  routes  may  have 
a  direct  effect  on  the  subsidy  needs  of  the  carrier  involved ;  in 
certain  instances  such  rates  could  also  result  in  a  burden 
on  interstate  commerce.  We  believe  that  Federal  funds  should 
not  be  utilized  to  finance  intrastate  commerce  by  air  and  that 
interstate  commerce  should  bear  no  more  than  its  pro|X)rtionate 
share  of  the  combined  costs  of  intrastate  and  interstate  opera- 
tions. Wc  believe  that  additional  legislation  to  vest  pozver  in 
the  Board  to  control  this  situation  is  desirable."  (Emphasis 
added.) 

^U.  S.  Government  Printing  Office   (1955),  p.  38. 

''Five  pages   of   the   court's   opinion   arc   devoted   to   an   analysis 
of  the  interstate-intrastate  conflict. 
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nautics  Board  is  entitled  to  great  weight  as  being  that 
of  the  agency  charged  with  administering  the  statute. 
Among  others,  the  case  of  Canadian  Colonial  Investiga- 
tion, 2  C.A.B.  752  (1941)  is  discussed.  It  is  submitted, 
however,  that  the  language  of  the  Board  in  that  case 
which  immediately  follows  the  portion  quoted  by  appellant 
is  more  in  accord  with  appellee's  contention  that  Congress 
has  not  yet  extended  economic  regulation  of  the  instant 
subject  to  the  Civil  Aeronautics  Board.  This  passage  reads 
as  follows: 

''It  may  be  that  if  such  a  situation  as  has  arisen 
here  had  been  foreseen  Congress  would  have  given 
'air  transportation'  a  broader  definition.  There  are 
obvious  reasons  for  bringing  within  the  scope  of 
economic  regulation  all  operations  of  aircraft  for  hire 
through  the  airspace  of  the  United  States.  We  are 
not,  however,  concerned  with  what  the  law  might  have 
been,  but  what  it  is.'' 

More  recently,  in  the  case  of  Allegheny  Airlines,  Inc. 
and  Southwest  Airzvays  Company,  C.A.B.  Docket  Nos. 
7030,  7039,  2  C.C.H.  Aviation  Law  Reporter,  Par.  21,822 
(April  20,  1955),  the  Board's  opinion  refers  to  one  of  the 
appellees  in  the  instant  proceeding  in  the  following  lan- 
guage: 

'The  benefits  to  the  public  interest  in  the  instant 
transaction  far  outweigh  the  detriments.  It  must  be 
borne  in  mind  that  California  Central  conducted  /;/- 
trastate  operations  within  California,  and  thus  that 
the  effect  upon  interstate  air  transportation,  as  defined 
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by  the  Civil  Aeronautics  Act,  caused  by  the  eHmina- 
tion  of  the  bankrupts'  service  is  negHgible."^ 

In  the  instant  proceeding  it  w^as  recognized  in  the  court 
below  that  the  routes,  schedules,  passenger  loads  and 
methods  of  operation  of  the  two  appellees  are  in  virtually 
all  respects  quite  comparable.  They  are  and  have  been 
competitors  since  each  commenced  operations  in  early  1949. 
The  case  of  Allegheny  Air  Lines,  Inc.  and  Southwest  Air- 
ways Co.,  supra,  involved  a  proceeding  to  determine 
whether  Board  approval  would  be  necessary  for  the  sale 
to  those  companies  of  the  transport  planes  utilized  by 
California  Central  Airlines.  When  the  Board  concluded, 
as  the  quotation  above  indicates  that  it  did,  that  the  con- 
sequent elimination  of  the  services  of  California  Central 
Airlines  would  have  a  negligible  effect  upon  interstate  air 
transportation,  was  not  the  Board  arriving  at  an  adminis- 
trative determination  which  should  at  least  be  persuasive 
in  resolving  the  present  controversy?  And  the  conclusion 
necessarily  follows  that  the  effect  upon  interstate  com- 
merce of  the  operations  of  this  appellee  is  similarly  negli- 
gible. 


^In  this  case  the  Board  also  makes  reference  to  Pacific  South- 
west AirHnes  as  an  intrastate  carrier  {ibid.,  fn.  16),  which  is  con- 
sistent with  the  i)Osition  of  the  Civil  Aeronautics  Authority  in 
issuing  this  appellee  a  commercial  operator's  certificate  wherein, 
after  stating  that  the  company  has  met  the  requirements  of  the 
safety  standards  prescrihed  under  the  Civil  Aeronautics  Act  of 
1938,  the  certificate  provides  that  ap])ellee  is  *  authorized  to  operate 
as  a  commercial  operator  and  to  conduct  common  carrier  operations 
carrying  passengers  intrastate  on  a  scheduled  basis"    [R.   52,   70]. 
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As  observed  by  the  court  below,  the  fact  that  the  Board 
has  made  virtually  no  effort  toward  the  exercise  of  eco- 
nomic regulatory  control  over  intrastate  carriers  is  of 
some  significance.^  Appellee  submits  that  the  true  basis  for 
such  self-imposed  restraint  is  in  the  lack  of  statutory 
authorization ;  it  will  next  be  seen  that  the  legislative  treat- 
ment of  the  Act  since  its  passage  would  appear  to  cor- 
roborate this  absence  of  jurisdiction  in  the  Board  under 
the  present  law. 

C.     Legislative    History    of    the    Provisions    of    the    Act    Re- 
lating   to    Economic    Regulatory    Control    by   the    Board. 

Appellant  places  reliance  upon  the  assertion  that  some 
three  years  before  the  passage  of  the  Civil  Aeronautics 


^See  the  language  of  Mr.  Justice  Frankfurter  in  Federal  Trade 
Commission  v.  Bunte  Brothers,  Inc.  (1941),  312  U.  S.  349,  at 
page  351 : 

"That  for  a  quarter  century  the  Commission  has  made  no 
such  claim  is  a  powerful  indication  that  effective  enforcement 
of  the  Trade  Commission  Act  is  not  dependent  on  control 
over  intrastate  transactions.  Authority  actually  granted  by 
Congress  of  course  cannot  evaporate  through  lack  of  adminis- 
trative exercise.  But  just  as  established  practice  may  shed  light 
on  the  extent  of  power  conveyed  by  general  statutory  lan- 
guage, so  the  want  of  assertion  of  power  by  those  who 
presumably  would  be  alert  to  exercise  it,  is  equally  significant 
in  determining  whether  such  ]X)wer  was  actually  conferred. 
See  Norwegian  Nitrogen  Products  Co.  v.  United  States.  288 
U.  S.  294,  315.  n  L.  ed.  796,  807,  53  S.  Ct.  350.  This  prac- 
tical construction  of  the  Act  by  those  entrusted  with  its  ad- 
ministration is  reinforced  by  the  Commission's  unsuccessful 
attempt  in  1935  to  secure  from  Congress  an  express  grant  of 
authority  over  transactions  'aflecting'  commerce  in  addition 
to  its  control  of  practices  in  commerce.  S.  Rep.  No.  46.  74th 
Cong.,  1st  Sess.  These  circumstances  are  all  the  more  significant 
in  that  during  the  whole  of  the  Commission's  life  the  so-called 
Shrcvcport  doctrine  operated  in  the  regulatory  field  committed 
to  the  Interstate  Commerce  Commi.ssion.  And  it  is  that  doctrine 
which  gives  the  contention  of  the  Trade  Commission  its  strong- 
est supix)rt." 
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Act  the  Congress  had  been  considering  some  type  of  legis- 
lation in  this  field  and  that  another  government  agency 
then  expressed  some  hesitancy  over  the  inclusion  of  a 
provision  exempting  operations  solely  within  a  state  from 
the  coverage  of  such  bill.  But  the  mere  fact  that  congress 
did  not  adopt  a  bill  expressly  declining  jurisdiction  over 
intrastate  air  transportation  does  not  thereby  call  for 
the  conclusion  that  the  Act  thereby  covers  intrastate 
commerce.  The  court  in  People  v.  Western  Airlines,  Inc., 
supra,  answered  this  argument  at  page  645 : 

''It  is  true,  as  defendant  points  out,  that  Congress 
did  not  use  language  in  the  Civil  Aeronautics  Act  of 
1938  such  as  that  employed  in  different  legislation 
asserting  its  control  over  other  kinds  of  common 
carriers  in  which  it  was  expressly  stated  that  such 
regulations  shall  not  be  construed  to  interfere  with 
the  exclusive  exercise  by  each  state  of  the  power  to 
regulate  intrastate  commerce.  (See  §1  (2)  Interstate 
Commerce  Act  (49  U.  S.  C,  §1)  (railroads);  §202 
(b)  Part  II,  Interstate  Commerce  Act  (49  U.  S.  C. 
§302)  (motor  carriers) ;  §303  (j)  Part  III,  Interstate 
Commerce  Act,  (49  U.  S.  C.  903)  (water  carriers).) 
The  failure  to  use  such  language  in  the  Civil  Aero- 
nautics Act  does  not  necessarily  imply  that  federal 
regulation  of  air  transportation  was  intended  to  ex- 
clude all  state  control.'' 

Acts  of  Congress  apply  only  to  the  extent  to  which  Con- 
gress asserts  its  authority — plenary  jurisdiction  does  not 
attach  to  a  subject  because  Congress  fails  to  exempt  it. 

Rather  than  considering  provisions  rejected  by  Congress 
some  years  earlier,  it  would  appear  more  fruitful  to  re- 
flect upon  the  fact  that  in  the  drafting  of  the  language 
prescribing  the  Board's  jurisdiction,  the  Congress  in  1938 
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had  before  it  the  considerable  volume  of  legislation  passed 
during  the  years  1934  through  1937  which,  for  the  most 
part,  was  predicated  upon  the  power  of  Congress  to  regu- 
late commerce  among  the  several  states.  By  1938  the  United 
States  Supreme  Court  had  also  had  occasion  to  consider 
the  constitutionality  of  most  of  these  acts  and  had  in- 
variably upheld  the  same.  The  constitutional  coverage  of 
the  legislation  enacted  during  this  period  greatly  exceeded 
previous  enactments  based  upon  the  commerce  power^^ 
and  the  Supreme  Court  in  sustaining  the  same  found  it 
necessary  to  overrule  precedents  of  long  standing.  Con- 
sidered in  this  light,  then,  the  question  must  be  asked  as 
to  why  Congress,  in  adopting  language  setting  forth  the 
Board's  economic  regulatory  powers,  did  not  avail  itself 
of  this  then  quite  apparent  legislative  aggrandizement  and 
provide  that  the  Board  should  be  allowed  to  regulate  or 
certificate  any  carriers,  the  activities  of  which  ''aflfected 
commerce''  or  which  possessed  some  other  indirect  rela- 
tionship to  interstate  commerce.  The  Congress  did  adopt 
language  of  this  type  in  defining  "interstate  air  commerce" 
upon  which  federal  authority  over  air  safety  is  bottomed. 
The  fact  that  a  distinction  was  drawn  between  "air  com- 
merce" and  "air  transportation"  seems  i)articnlarly  sig- 
nificant  in   view   of   the   then    recent    broadening   of    the 


^°See  the  dissenting  o|)inion  of  Mr.  Justice  McReynolds  in  Na- 
tional Labor  Relations  Board  v.  Fainblatt,  306  U.  S.  601  at  614, 
83  L.  K(l.  1014  at  1022  (193^).  where  he  refers  to  "the  tremendous 
enlargement  of  federal  power  .  .  ."  and  to  ".  .  .  the  change 
of  direction,  no  longer  capable  of  concealment,    .     .    ." 
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frontier  of  constitutional   law   in   the   field   of   interstate 
commerce. ^^ 

Furthermore,  Congress  upon  numerous  occasions  has 
considered  bills  which  would  have  amended  the  Act  so  as 
to  provide  for  more  complete  economic  regulatory  control 
in  the  Civil  Aeronautics  Board.  These  bills,  to  which 
reference  is  made  by  footnote, ^^  have  been  presented  at 
rather  regular  intervals  both  prior  to  and  during  the 
seventeen  years  in  which  the  Act  has  been  in  effect.  In 
1953  Senate  Bill  2647  was  introduced  by  Senator  McCar- 
ran,  the  author  of  the  1938  Act  and  the  recognized  Con- 
gressional leader  in  this  field  of  legislation.  Comprehensive 
and  extended  hearings  were  held  by  the  Senate  Commit- 
tee on  Interstate  and  Foreign  Commerce  during  April, 
May,  June  and  July  of  that  year.  At  pages  114-115  of  the 


^^"When  in  order  to  protect  interstate  commerce  Congress  has 
regulated  activities  which  in  isolation  are  merely  local,  it  has 
normally  conveyed  its  purpose  explicitly."  Frankfurter,  J.,  in  Fed- 
eral Trade  Commission  v.  Bunte  Brothers,  Inc.  (1941),  312  U.  S. 
349,  at  351. 

^^Report  of  the  Federal  Aviation  Commission,  Sen.  Doc.  No.  15, 
74th  Cong.,  1st  Sess.   (Jan.  30,  1935),  237-239; 

78th  Congress:  Lea-Bailey  Aviation  Bill  introduced  as  H.  R. 
1012  abd.  S.  246;  revised  form  of  Lea-Bailey  Aviation  Bill,  H.  R. 
3420;  Boren  Bill,  H.  R.  4845;  Reece  Bill,  H.  R.  4848. 

79th  Congress:  Lea  Bill,  H.  R.  674;  Johnson  Bill,  S.  541;  Lea 
Bill,   H.   R.   3383;    S.    1. 

80th  Congress :  Wolverton  Bill,  H.  R.  2337. 

81st  Congress:  Brewster  Bill,  S.  423;  Johnson  Bill,  S.  445; 
Johnson   Bill,   S.   2435. 

83rd  Congress :  McCarran  Bill,   S.  3647. 

84th  Congress:  Bricker  Bill,  S.  308;  S.   1119. 
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report  of  this  hearing^^  Senator  McCarran  referred  to  a 
proposed  revision  in  the  definitions  of  interstate  air  com- 
merce and  interstate  air  transportation.  With  respect  to 
the  latter,  he  advised  the  Committee: 

*'What  I  have  just  said  with  regard  to  the  definition 
of  'interstate  air  commerce'  appHes  with  equal  force 
to  the  definition  of  'interstate  air  transportation,'  at 
the  top  of  page  22. 

"In  connection  with  both  of  these  definitions,  ques- 
tion has  been  raised  as  to  what  is  meant  by  the 
language  in  clause  (B),  'interstate  commerce  between 
places  in  the  same  State.'  In  the  fear  that  the  ex- 
planation I  have  already  given  on  this  point  may 
have  been  too  technical,  let  me  say  that  the  efifect  of 
including  this  particular  language  is  to  broaden  Fed- 
eral jurisdiction  so  as  to  include  operations  in  inter- 
state commerce,  even  though  between  places  in  the 
same  State;  while  at  the  same  time  preserving  the 
rights  of  the  States  with  respect  to  operations  which 
are  wholly  intrastate  commerce  as  distinguished  from 
interstate  commerce." 

No  action  was  taken  by  the  Congress  upon  S.  2647  and 
similar  legislation  was  again  introduced  in  the  84th  Con- 
gress, 1st  session. ^^  As  we  have  seen,  the  President's  Air 
Coordinating  Committee  and  the  Civil  Aeronautics  Board 
itself  have  gone  on  record  to  the  eflfect  that  "additional 
legislation  to  vest  power  in  the  Board"  over  intrastate 
segments  of  interstate  transportation  by  air  is  needed. ^'^ 


^•'^Ilcariiii^^s  before  the  Committee  on  Interstate  and  Foreic^n  Com- 
merce, United  States  Senate.  l^ii^htv-'IMiird  Conj^ress,  2nd  Session, 
on   S.  2647.  U.   S.  Gov't    I^intin^  ni'Wcc    (1<^>54). 

i^S.  308;  S.   1119;  IT.   K.    W.IS;   II.   R.  46/7. 

^''Supra,  fns.  5  and  6, 
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II. 

Judicial  and  Administrative  Decisions  Construing 
Other  Federal  Legislation  Enacted  Pursuant  to 
the  Power  of  Congress  Over  Commerce  Among 
the  Several  States  Support  Appellee's  Contention 
That  Its  Activities  Are  Not  Covered  by  the  Eco- 
nomic Regulatory  Authority  of  the  Civil  Aero- 
nautics Board. 

In  reading  the  decisions  in  the  field  of  interstate  trans- 
portation, one  is  repeatedly  told  that  ''the  question  whether 
commerce  is  interstate  or  intrastate  must  be  determined 
by  the  essential  character  of  the  commerce."  Like  many 
other  cryptic  generalities,  these  words  contain  no  real 
solution,  and  it  is  necessary  to  seek  guidance  from  the 
decisions  in  the  light  of  the  particular  statute  and  the 
facts  involved.  In  determining  the  extent  and  applicability 
of  the  federal  power  over  interstate  commerce,  the  courts 
have  contributed  a  legion  of  decisions,  sometimes  con- 
flicting in  language  and  result.  Appellant,  presumably  be- 
cause of  the  dearth  of  decisions  construing  the  Civil  Aero- 
nautics Act  upon  the  point  in  question,  has  referred  to 
various  decisions  under  the  Sherman  Anti-Trust  Act,  the 
Interstate  Commerce  Act,  the  Motor  Carrier  Act,  the  Fair 
Labor  Standards  Act,  and  other  federal  enactments.  Most 
of  the  statutes  under  which  such  authorities  have  arisen 
contain  definitions  which  assert  virtually  the  full  power 
of  Congress  over  interstate  commerce.  Many  of  such  laws 
by  definition  apply  to  conduct  which  merely  "aiTects"  or 
''burdens"  commerce.  Most  of  the  cases  are  concerned 
with  the  shipment  of  goods  in  commerce  or  with  interstate 
traffic,  whereas  the  Civil  Aeronautics  Act  prescribes  regu- 
latory measures  directed  to  the  carrier. 
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Bearing  these  distinctions  in  mind,  it  is  nevertheless 
desired  to  devote  sufficient  attention  to  the  decisions  in 
other  fields  to  bring  out  the  fact  that  the  cases  cited  by 
appellant  are  not  necessarily  representative  and  to  demon- 
strate further  that,  even  under  statutory  enactments  con- 
taining broad  and  comprehensive  jurisdictional  grants  of 
authority,  factual  situations  comparable  to  that  here  under 
consideration  have  been  declared  to  be  beyond  the  pale 
of  the  laws  in  question.  Indeed,  with  respect  to  two  such 
statutes,  the  administrative  agencies  charged  with  enforce- 
ment thereof  have  declared  that  the  activities  and  opera- 
tions of  this  appellee,  Pacific  Southwest  Airlines,  during 
the  same  period  as  is  here  involved,  have  not  been  such 
as  to  warrant  the  assertion  of  jurisdiction  by  such  agen- 
cies. These  rulings,  together  with  other  administrative 
and  judicial  decisions,  will  now  be  reviewed. 

A.     The    Railway    Labor    Act. 

Title  II,  Section  201  (45  U.  S.  C.  A.  181)  of  this 
statute  provides  for  coverage  of  ''every  common  carrier  by 
air  engaged  in  interstate  or  foreign  commerce  *  *  *." 
The  National  Mediation  Board  is  the  agency  authorized 
to  hold  representation  hearings  and  to  otherwise  conduct 
investigations  of  the  coverage  of  air  carriers  as  well  as 
rail  carriers  under  the  act.  In  November,  1953,  such  a 
hearing  was  held  at  San  Diego,  California,  with  respect 
to  I^aciiic  Southwest  Airlines.  A  reC(M-d  o\  such  hearing 
was  thereafter  transmitted  by  the  liearini;-  officer  to  said 
hoard,  tlic  sole  issue  ol  jurisdiction  was  extensively  brieted 
by  tlir  parties  and  . .n  March  IS.  1954,  in  VWc  No.  C-2200, 
a  decision  of  diMuissal  was  entered.  (2  C.C.H.  Aviation 
Law  Repc^rter.  Par.  23,183  (1954).  The  order  and  accom- 
]\anying   opinion    of   the    National    Mediation    Board    are 
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set  forth  in  the  record  herein,  at  pages  65-71.  The  con- 
cluding paragraph  reads  as  follows : 

"On  the  basis  of  the  entire  record  in  this  case,  the 
Board  finds  that  Friedkin  Aeronautics,  Inc.,  doing 
business  as  Pacific  Southwest  Airlines,  is  not  a  carrier 
within  the  meaning  of  Title  IT,  Section  201  of  the 
Railway  Labor  Act,  as  amended.  The  National  Media- 
tion Board  has  no  jurisdiction  over  this  carrier,  and 
the  application  of  the  Air  Line  Pilots  Association, 
International,  to  investigate  a  representation  dispute 
pursuant  to  Section  2,  Ninth,  of  the  Railway  Labor 
Act  among  Airline  Pilots  employees  of  that  carrier, 
is  hereby  dismissed/* 

B.     The    National    Labor    Relations    Act. 

This  legislation  (29  U.  S.  C.  A.  151  ct  scq.),  first  enact- 
ed in  1935,  applies  to  employers  engaged  in  ''commerce'' 
and  to  labor  disputes  "affecting  commerce,"  the  latter  term 
being  defined  therein  as  meaning  "in  commerce,  or  burden- 
ing or  obstructing  commerce  or  the  free  flow  of  commerce, 
*     *     *  "  (Section  2  (7)). 

Appellee,  Pacific  Southwest  Airlines,  has  been  sub- 
jected to  an  investigation  as  to  the  jurisdiction  of  the 
National  Labor  Relations  Board  under  this  statute.  On 
July  30,  1954  in  Cases  No.  21  C.  A.  1963,  1964,  1968, 
1969,  1972  and  1973,  proceedings  of  this  type  were  dis- 
missed by  the  Acting  Regional  Director  at  Los  Angeles, 
California.  The  following  language  appears  in  the  dis- 
missal letter : 

"As  a  result  of  the  investigation,  it  does  not  appear 
there  is  sufficient  evidence  that  the  Company  is  en- 
gaged in  commerce  within  the  meaning  of  the  Act  to 
warrant  further  proceedings  at  this  time.  I  am,  there- 
fore, refusing  to  issue  complaint  in  this  matter." 
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Such  action  was  consistent  with  the  decisions  of   the 

National  Labor  Relations  Board  in  comparable  cases: 

Chicago  Motor  Coach  Co.,  62  N.L.R.B.  890; 

Williams,  d.h.a.  Checker  Cab  Co.,  110  X.L.R.B. 
No.  109; 

Cambridge  Taxi  Co.,  101  N.L.R.B.  1328; 

Airways  Transportation  Co.,  107  N.L.R.B.  181; 

See,  also,  New  York  State  Labor  Relations  Board 
V.  Charman  Service  Corp.,  126  N.  Y.  L.  J.  85. 
(1951),  20  C.C.H.  Labor  Cases,  Par.  66,452; 
aff'd  without  opinion  (N.  Y.  App.  Div.)  3-4-53. 

C.     The    Sherman   Anti-Trust    Act. 

This  well  known  act  (15  U.  S.  C.  A.  1)  applies  to 
contracts,  combinations  or  conspiracies  ''in  restraint  of 
trade  or  commerce  among  the  several  States"  (Sec.  1). 
Appellant  has  cited  United  States  v.  Yellozv  Cab  Co.,  332 
U.  S.  218,  91  L.  Ed.  2010  (1947),  which  decision  con- 
tains examples  of  transportation  related  to  interstate  com- 
merce, part  of  which  was  held  to  come  within  the  cover- 
age of  the  Sherman  Act  and  part  of  which  did  not.  First, 
the  Parmelee  Transportation  Co.,  which,  under  contract 
with  tlic  carriers  and  not  the  passengers,  transports  only 
interstate  passenger  traffic  from  one  raih-oad  station  to 
another  railroad  station  in  Chicago,  Illinois,  as  a  necessary 
part  of  tlial  interstate  passenger's  journey  from  one  state 
to  another.  Parmelee  carries  no  local  traffic.  Second,  the 
principal  taxicab  o])erating  comi)anics  in  Chicago,  who 
engage  in  tlic  transj^ortation  of  interstate  and  local  trav- 
elers to  and  from  Chicago  railroad  stations.  Even  under 
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the  broad  statutory  coverage  of   the   Sherman   Act,   the 

court  held  that,  although  the  Parmelee  service  falls  within 

the  coverage  of  that  act,  the  activities  of  the  Yellow  Cab 

Company  and  the  Checker  Cab  Company  do  not  constitute 

interstate  commerce.  The  court  stated  at  page  230: 

'We  hold,  however,  that  such  transportation  is 
too  unrelated  to  interstate  commerce  to  constitute  a 
part  thereof  within  the  meaning  of  the  Sherman 
Act.  These  taxicabs,  in  transporting  passengers  and 
their  luggage  to  and  from  Chicago  railroad  stations, 
admittedly  cross  no  state  lines;  by  ordinance,  their 
service  is  confined  to  transportation  'between  any 
two  points  within  the  corporate  limits  of  the  city.' 
None  of  them  serves  only  railroad  passengers,  all  of 
them  being  required  to  serve  'every  person'  within 
the  limits  of  Chicago.  They  have  no  contractual  or 
other  arrangement  within  the  interstate  railroads. 
Nor  are  their  fares  paid  or  collected  as  part  of  the 
railroad  fares.  In  short,  their  relationship  to  inter- 
state transit  is  only  casual  and  incidental." 

This  case  is  the  basis  of  the  decision  in  Airline  Trans- 
port, Inc.  V.  Tohin,  198  F.  2d  249  (1952),  cited  by 
appellant.  The  court  held  drivers  of  airport  limousines 
at  Durham,  North  Carolina,  to  be  ''engaged  in  com- 
merce" within  the  meaning  of  the  Fair  Labor  Standards 
Act.  The  employer  corporation,  by  contract  with  three 
interstate  airlines,  agreed  that  its  limousines  would  be 
for  the  exclusive  use  of  passengers,  freight,  newspapers 
and  airline  personnel  and  property.  Many  aspects  of  its 
business  were  controlled  by  the  contract,  including  sched- 
ules and  the  availability  of  the  limousines  for  special  trips. 
The  court  reviewed  these  facts  in  the  light  of  the  decision 
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in  United  States  v.  Yellozv  Cab  Co.,  supra,  and  declared 
that  the  employer's  activities  more  closely  resembled  those 
of  the  Parmelee  company  than  the  cab  operations. ^^ 

D.     Interstate    Commerce    Act. 

More  than  fifty  years  of  judicial  interpretation  of  this 
statute  have  resulted  in  a  considerable  accumulation  of 
decisions  under  varying  factual  situations.  Most  of  the 
cases  concern  freight,  rather  than  passengers.  The  deci- 
sions discussing  the  effect  of  an  interruption  in  shipment 
for  the  most  part  involve  stoppages  upon  the  line  of 
one  carrier  only;  those  in  which  there  is  an  absence 
of  any  direct  relationship  between  two  separate  carriers, 
as  here,  are  less  plentiful.  Appellee  urges  that  the  examples 
herein  set  forth  are  factually  analogous  to  the  case  at  bar. 

In  New  York  Central  R.  Co.  v.  Mahoney,  252  U.  S. 
152,  64  L.  Ed.  502  (1920),  the  plaintiff  below  was  on  a 
trip  from  Toledo,  Ohio,  to  Pittsburgh,  Pa.,  via  Cleve- 
land, Ohio.  He  travelled  on  a  pass  from  Toledo  to  Cleve- 
land, paid  a  fare  to  appellant  carrier  from  Cleveland  to 
Youngstown  and  intended  to  use  a  pass  upon  the  original 


^^Cf.  the  language  of  Justice  Hrewcr  in  X.  )'.  rx  rcL  Pennsyl- 
vania Railroad  Company  v.  Kn'ujht,  P>2  U.  S.  21.  48  L.  Va\.  ^2S 
(1903): 

"As  we  have  seen,  the  cah  service  is  reiitlered  wholly  within 
the  state,  and  has  no  contractual  or  necessary  relation  to  inter- 
state trans|)ortation.  It  is  cither  j-ireliininary  or  suhseiiuent 
thereto.  It  is  indeiHMidently  contracted  for,  and  not  necessarily 
connected  therewith.  But  when  service  is  wholly  within  a 
state,  it  is  presuniahly  suhject  to  state  control.  The  burden  is 
on  him  who  asserts  that,  though  actually  within,  it  is  leg:illy 
outside  the  state;  and  unless  tlie  interstate  character  is  estab- 
lished, locality  determines  the  (jueslion  of  jurisdiction." 
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carrier  from  Youngstown  to  Pittsburgh.  When  the  plain- 
tiff was  injured  between  Toledo  and  Cleveland,  the  court 
held  that  the  law  applicable  to  the  case  was  Ohio  law 
in  that  the  portion  of  the  trip  upon  which  plaintiff  was 
injured  was  intrastate.  The  basis  of  the  decision  was  stated 
by  the  court  as  follows: 

'The  contract  which  the  defendant  had  with  its 
passenger  was  in  writing  and  was  for  an  intrastate 
journey,  and  it  cannot  be  modified  by  the  purpose  of 
Mahoney  to  continue  his  journey  into  another  state, 
under  a  contract  of  carriage  with  another  carrier, 
for  which  he  would  have  been  obliged  to  pay  the 
published  rate,  or  by  an  intended  second  contract  with 
the  defendant  in  terms  which  are  not  disclosed.  The 
mental  purpose  of  one  of  the  parties  to  a  written 
contract  cannot  change  its  terms." 

To  the  same  effect  is  White  v.  St.  Louis  Southwestern 
R.  Co.  of  Texas,  86  S.  W.  962  (Tex.  Civ.  App.,  1905). 

In  Gulf,  Colorado  &  Santa  Fe  Railway  Company  v. 
Texas,  204  U.  S.  403,  51  L.  Ed.  540  (1907),  a  shipment 
of  corn  which  originated  in  South  Dakota  was  transferred 
by  the  original  carrier  to  the  plaintiff  carrier  at  Tex- 
arkana,  Texas.  The  plaintiff  carried  the  shipment  to 
Goldthwaite,  Texas.  The  question  arose  whether  the  por- 
tion of  the  trip  between  Texarkana  and  Goldthwaite  was 
an  interstate  shipment  and  hence  not  subject  to  the  regu- 
lations of  the  State  Railroad  Commission.  In  holding 
that  the  second  carriage  was  an  intrastate  shipment,  the 
court  stated: 

'Tn  many  cases  it  would  work  the  grossest  injustice 
to  a  carrier  if  it  could  not  rely  on  the  contract  of 
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shipment  it  has  made,  know  whether  it  was  bound 
to  obey  the  state  or  Federal  law,  or,  obeying  the 
former,  find  itself  mulcted  in  penalties  for  not  obey- 
ing the  law  of  the  other  jurisdiction,  simply  because 
the  shipper  intended  a  transportation  beyond  that 
specified  in  the  contract." 

To  the  same  efiPect  is  Balcsvillc  Southzvestcru  R.  Co.  v. 
Mints,  111  Miss.  574,  71  So.  827  (1916). 

In  Kiirt2  V.  Pennsylvania  Company,  16  I.  C.  C.  410 
(1909),  complainant  owned  a  mileage  book  good  for  a 
trip  between  Pittsburgh  and  New  York.  He  bought  a 
local  ticket  at  New  Castle,  Pennsylvania,  good  to  Pitts- 
burgh, and  presented  the  two  to  the  Pullman  Company. 
The  company  rejected  complainant's  proffered  tickets  and 
insisted  upon  receiving  the  interstate  rate  from  New 
Castle  to  New  York.  The  Commission  licki  that  the  trip 
from  New  Castle  to  Pittsburgh  was  separate  and  distinct 
from  the  remainder  of  the  trip,  saying,  '*.  .  .  not  the 
intent  of  the  parties  hut  the  actual  transaction  must  be 
regarded.     .     .     ." 

E.     Motor   Carrier   Act. 

The  case  of  United  States  v.  Capital  Transit  Co.,  S25 
U.  S.  357,  cS9  T..  Kd.  1()()3  (1949),  relied  ui^on  by  appel- 
lant, arost'  under  this  act.  The  i^Tound  ol"  the  decision, 
however,  was  not  the  interstate  eliaraeter  ot"  the  journey 
of  the  passengers;  it  was  expressly  predicated  upi^i  carry- 
ing out  the  national  transportatiini  policy  declared  in  that 
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act.   With  respect  to  the  interstate  commerce  point,   the 
court  declared  at  325  U.  S.  361 : 

''We  need  not  consider  whether  they  came  within 
the  second  exception  because  of  our  conclusion  that 
the  Commissioner's  findings  justified  its  order  under 
the  first  exception/' 

Under  the  Motor  Carrier  Act,  moreover,  there  have 
been  administrative  decisions  which  are  much  closer 
upon  the  facts  to  the  instant  proceeding. 

In  the  case  of  Red  Star  Lines,  3  M.  C.  C.  313  (1937), 
the  bus  route  traversed  was  located  entirely  within  the  state 
of  Maryland.  A  permit  had  been  issued  by  the  state  cover- 
ing travel  between  Elktown  and  Chestertown.  The  Elktown 
terminus  was  at  the  Pennsylvania  Railroad  Station.  How- 
ever, the  carrier  issued  tickets  only  to  points  en  route, 
not  beyond  it;  it  did  not  interchange  express  and  carried 
no  mail.  The  Interstate  Commerce  Commission  said  that 
the  only  possible  fact  giving  a  color  of  interstate  com- 
merce was  the  station  connection  and  the  showing  of  time- 
tables connecting  with  New  York  and  Philadelphia  trains. 
But  there  were  no  through  tickets  and  no  evidence  of  any 
common  arrangement  between  applicant  and  the  railroad 
for  interchange  of  passengers.  Accordingly,  the  Commis- 
sion found  the  bus  company  not  engaged  in  interstate 
commerce  and  that  the  operation  was  not  subject  to  the 
Motor  Carrier  Act  of  1935. 

Accord:   Virginia  Stage  Lines,   15   M.   C.   C.   519 
(1938). 
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III. 

Appellee  Is  Indisputably  an  Intrastate  Airline.  The 
Use  of  Appellee's  Facilities  by  Passengers  En- 
gaged in  Interstate  Journeys  Has  Been  Incon- 
siderable and  Incidental  to  Its  Intrastate  Activ- 
ities. 

A.     The  Operations  of  Appellee,  Pacific  Southwest  Airlines. 

Appellee,  Friedkin  Aeronautics,  Inc.,  doing  business  as 
Pacific  Southwest  Airlines,  is  a  California  corporation 
organized  in  1949  [R.  9,  72].  Since  May  of  that  year  it 
has  operated  from  one  to  four  Douglas  DC-3  high-density- 
seating  passenger  planes  as  a  scheduled  intrastate  air 
carrier  between  cities  in  the  state  of  California.  The  gen- 
eral offices,  operations  office,  maintenance  and  repair  base 
and  other  general  facilities  are  at  Lindbergh  Field,  San 
Diego,  California.  All  of  the  directors  are  residents  of 
the  San  Diego  area  and  all  of  the  stock  of  the  corporation 
is  owned  by  residents  of  that  area.  The  company  has 
never  had  any  contracts  to  carry  mail  for  the  United 
States  Government,  nor  does  it  carry  freight  or  cargo 
of  any  type   [R.  56]. 

The  company's  operations  are  limited  to  service  between 
the  cities  of  San  Diego,  Burbank  and  San  Francisco. ^^ 
A  field  office  with  ticket  agents,  a  dispatcher  and  field  per- 
sonnel are  based  at  eacli  of  these  stojis.  The  company 
being,  as  stated,  a  scheduled  carrier,  is  to  be  distinguished 
from  the  irrcgtilar  or  non-scheduled  air  carriers  which 
operate  transcontinentally.  Similarly,  the  company  in  no 
way  resembles  the   feeder-tyi)c  carriers   which   in   various 


'"Until    .'ipproxiiiiatcly    March.    1^54.    the    company    also    served 
Long  Beach  ami  Oakland,  California. 
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parts  of  the  country,  including  California,  serve  numerous 
small  towns,  transporting  many  passengers  with  sched- 
uled connecting  flights  on  the  trunk  line  carriers,  all  as 
part  of  a  single  passage.  The  vast  majority  of  appellee's 
passengers,  on  the  other  hand,  are  local  commuter-type  cus- 
tomers/^ The  tickets  utilized  by  appellee  and  the  fact  that 
there  are  no  transfer  privileges  between  it  and  any  other 
carrier  clearly  illustrate  the  local  nature  of  the  operations. 
[R.  55.]  No  sales  of  Pacific  Southwest  Airlines  tickets 
are  made  outside  of  the  state  and  it  does  not  sell  tickets 
on  flights  of  other  carriers  [R.  55].  Its  tickets  are  valid 
only  to  the  destination  printed  thereon,  and  the  coupon 
type  tickets  of  both  the  scheduled  trunk  line  carriers  and 
the  irregular  non-scheduled  carriers  are  not  accepted  by, 
or  received  in  exchange  for,  flights  upon  Pacific  South- 
west AirHnes   [R.  55,  60]. 

The  company's  tariff  structure  is  filed  with  the  Public 
Utilities  Commission  of  the  State  of  California  [R.  50, 
52] ;  prior  to  the  filing  of  the  complaint  herein  the  com- 
pany had  never  been  subjected  to  the  economic  regulations 
of  the  Civil  Aeronautics  Board  [R.  50].  Various  aspects 
of  its  flight  operations  relating  to  safety,  equipment  main- 
tenance and  pilot  proficiency  are  subject  to  the  Safety 
Regulations  of  the  Civil  Aeronautics  Administration,  as 
are  the  flight  activities  of  every  air  line,  commercial  op- 
erator, private  pilot  or  student  pilot  in  this  country. ^^  In 
this  connection  it  is  interesting  to  note  that  the  Certificate 
furnished  the  company  by  the  Air  Carrier  Safety  Branch 


^^During    1953-54    the    company    carried    approximately    10,000 
passengers  per  month  [R.  57]. 

^^Both   of   the   appellees   herein   have    safety   records    free    from 
fatalities. 


of  the  Civil  Aeronautics  Authority  authorizes  the  appellee 
to  operate  as  ''a  commercial  operator  and  to  conduct  com- 
mon carrier  operations  carrying  passengers  intrastate  on 
a  scheduled  basis"  [R.  52,  70]. 

For  appellee,  or  any  carrier,  to  attempt  to  ascertain 
whether,  and  when,  boarding  passengers  had  previously 
arrived  in  California  from  an  out  of  state  point  would 
constitute  an  inexorable  burden.  This  is  even  more  true 
with  respect  to  the  plans,  if  any,  of  its  passengers  with 
respect  to  future  interstate  flights.  And  for  a  carrier  to 
reject  a  prospective  passenger  for  this  reason  would,  of 
course,  be  a  violation  of  its  duties  as  a  common  carrier. 

B.  Neither  the  Facts  Alleged  in  the  Complaint  nor  the 
Evidence  in  the  Record  Constitute  a  Violation  of  the 
Civil  Aeronautics  Act  or  Otherwise  Entitle  Appellant 
to   Relief. 

Appellee  has  heretofore  expressed  its  disagreement  with 
certain  aspects  of  appellant's  recapitulation  of  the  facts 
presented  by  the  record.  While  it  is  recognized  that  the 
issue  herein  is  entirely  a  question  of  law  it  is  appropriate 
that  the  legal  issue  be  resolved  in  the  light  of  the  evidence 
presented  at  the  hearing. 

It  is  a  matter  of  public  record  and  the  Court  is  no 
doubt  familiar  with  the  fact  that  the  vast  majority  of 
interstate  and  foreign  flights  of  scheduled  air  carriers 
in  California  arrive  and  depart  from  Los  Angeles  Inter- 
national Airport  and  San  I^^rancisco  Intcrnati<Mial  Airport. 
A  few  of  sucli  m.i^lits  touch  at  San  Diego,  and  i'ewcr  still, 
at  Burbank.  I'acific  Southwest  Airlines  does  not  serve  Los 
Angeles  International  Airport.  It  is  understandable,  there- 
fore, that  a])])ellant's  evidence  in  its  entirety  related  to 
asserted  "connections"  at  I'urbank  and  Oakland  with  the 
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planes  of  miscellaneous  non-scheduled  irregular  air  car- 
riers. (The  evidence  relating  to  the  asserted  operations 
of  appellee  at  Oakland  was  outmoded  prior  to  the  filing 
of  the  complaint  as  the  company  has  not  served  that 
station  since  March,  1954.)  No  showing  was  made  that 
Pacific  Southwest  Airlines  flights  coincide  in  any  way 
with  the  varying  arrival  and  departure  times  of  these 
non-scheduled  air  carriers,  nor  does  the  record  show  the 
volume  of  such  traflic  as  contrasted  with  that  of  scheduled 
air  carriers;  the  record  does  indicate  that  the  number  of 
irregular  carriers  has  constantly  diminished    [R.   74-75]. 

The  basis  of  appellant's  case  appears  to  be  predicated 
upon  the  activities  of  various  independent  ticket  agencies, 
rather  than  upon  the  acts  of  the  appellee  carrier.  The 
tickets  accepted  for  passage  on  Pacific  Southwest  Airlines 
are  sold  only  at  the  regularly  established  ticket  oflices 
operated  by  the  company  within  the  state  of  California 
and  by  traditional  travel  agencies,  who  also  sell  tickets 
upon  various  other  forms  of  transportation  [R.  55].  The 
fact  that  certain  ticket  agents  may,  upon  occasion,  make 
a  reservation  for  a  passenger  upon  appellee's  line  and  also 
upon  another  line  is  a  natural  and  understandable  market- 
ing procedure  of  such  agencies.  Similarly,  for  an  intrastate 
carrier  to  "block  ofif"  or  reserve  a  number  of  seats  for 
a  travel  agent  by  no  means  constitutes  an  ''arrangement" 
or  agreement  between  the  intrastate  carrier  and  the  in- 
terstate carrier  which  the  customers  of  the  travel  agent 
may  utilize  for  their  interstate  transportation.  This  alleged 
''interstate  commerce  by  association"  is  a  far  cry  from 
the  showing  necessary  to  bring  a  carrier  within  the  cover- 
age of  the  federal  statute.  Moreover,  an  occasional  ex- 
tension of  consideration  to  passengers  who  may  be  delayed 
in  arriving  at  the  airport  does  not  constitute  such  passen- 
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gers  ^'connecting  passengers"  or  otherwise  change  the  basic 
nature  of  the  operations  of  the  intrastate  carrier.  Finally, 
the  record  indicates  that  wherever  possible  the  interstate 
carriers  themselves  transport  their  continuing  passengers 
to  their  ultimate  California  destination  and  it  is  only 
when  the  number  of  such  passengers  exceeds  the  capacity 
of  the  interstate  carrier,  or  is  insufficient  to  warrant  the 
continuation  of  the  flight,  that  the  ticket  agency  makes 
other  arrangements  for  the  onward  transportation  of  any 
such  passengers  [R.  248-249].  Very  occasionally,  the 
record  indicates,  the  number  of  such  passengers  has  been 
''substantial"  in  comparison  with  the  capacity  of  appellee's 
airplanes  (31  seats)  ;  the  trial  court  did  not  declare  that 
there  was  a  substantial  portion  of  the  total  business  of 
either  appellee  of  this  type.  As  indicated  heretofore.  Pacific 
Southwest  Airlines  averages  approximately  10,000  pas- 
sengers per  month;  the  number  of  persons  shown  to  be 
utilizing  its  facilities  as  a  portion  of  an  interstate  journey 
was  de  minimus. 

Therefore,  the  most  that  can  be  said  in  support  of  appel- 
lant's contentions  upon  these  points  is  that  out  of  the 
several  score  of  regularly  scheduled  flights  conducted  each 
week  by  this  appellee,  all  within  the  territorial  limits  of  the 
state  of  California,  some  of  such  flights  might  carry  in- 
dividuals who  have  previously  completed  or  arc  then  con- 
templating a  subsequent  interstate  trip  uj^on  another,  but 
not  a  ''connecting",  carrier.  Similar  analysis  would  show 
that  in  sonic  instances  certain  ot*  the  ajipellee's  tlii^ht  crew 
might  vicariously  ac([nire  knowledge  ot"  tln^se  passengers 
who  are  engaged  in  such  interstate  peregrinatic^ns.  Tn  other 
instances  the  conij^any  would  have  no  way  o\  knowing. 
Ap])cllce  is  engaged  in  the  business  (^f  running  a  scheduled 
air  line  between  certain  California  cities,  however,  and  it 
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is  not  only  sound  business  but  a  legal  obligation  that  it 
shall  accept,  without  discrimination,  all  passengers  seeking 
transportation,  whether  such  persons  buy  their  tickets  in- 
dividually or  through  a  travel  agency.  As  a  common  car- 
rier licensed  by  the  Public  Utility  Commission  of  the 
State  of  California,  appellee  is  duty-bound,  whenever  space 
is  available,  to  carry  any  persons  desiring  to  undertake  a 
journey  upon  its  planes  and  who  duly  tender  the  stated 
fare.^^  The  record  shows,  moreover,  that  appellee  has 
studiously  refrained  from  participating  in  any  type  of 
ticket  interchange,  transfer  procedure  or  other  arrange- 
ment with  other  carriers. 

The  operations  of  Pacific  Southwest  Airlines  being  re- 
stricted to  the  territorial  limits  of  the  state  of  California, 
are  not  within  the  purview  of  economic  regulatory  control 
by  the  Civil  Aeronautics  Board. 

Conclusion. 

The  jurisdiction  of  the  Civil  Aeronautics  Board  under 
the  Civil  Aeronautics  Act  of  1938,  as  amended,  does  not 
authorize  that  agency  to  require  an  intrastate  airline  to 
hold  a  certificate  of  convenience  and  necessity  under  the 
Act  as  a  condition  of  transporting  passengers  by  air 
when  such  airline  does  not  engage  in  flights  beyond  the 
state.  This  conclusion  is  compelled  by  an  analysis  of 
the  statute  itself  and  by  judicial  and  administrative  con- 
struction thereof.  It  is  further  substantiated  by  the  legis- 


20Califomia  Constitution,  Art.  XII,  Sec.  17:  California  Public 
Utilities  Code,  Sec.  556;  California  Central  Airlines,  et  al.,  Dec. 
45624,  Calif.  Pub.  Utilities  Comm.  (1951),  2  C.C.H.  Aviation 
Law  Reporter.  Par.  23,132;  writ  of  review  denied  by  California 
Supreme  Court,  without  opinion ;  dismissed  per  curiam  for  want 
of  substantial  federal  question,  U.S.S.C.    (1-7-52). 
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lative  history  of  the  Act  and  judicial  precedent  in  related    ' 
fields.  ( 

For  the  foregoing  reasons  the  judgment  of  the  District    i 
Court  herein  should  be  affirmed.  3 

July,  1955. 

Respectfully  submitted, 
Lewis  T.  Gardiner, 
Meserve,  Mumper  &  Hughes, 
Attorneys  for  Appellee,  Friedkin  Aeronautics, 
Inc.,  d.b.a.  Pacific  Southwest  Airlines. 


APPENDIX. 

The  pertinent  provisions  of  the  Civil  Aeronautics  Act 
of  1938,  as  amended,  are  as  follows: 

Definitions. 

Sec.  1  (49  U.  S.  C.  401).  As  used  in  this  Act,  unless 
the  context  otherwise  requires — 

(3)  "Air  commerce"  means  interstate,  overseas,  or 
foreign  air  commerce  or  the  transportation  of  mail  by 
aircraft  or  any  operation  or  navigation  of  aircraft  within 
the  limits  of  any  civil  airway  or  any  operation  or  naviga- 
tion of  aircraft  which  directly  affects,  or  which  may  en- 
danger safety  in,  interstate,  overseas,  or  foreign  air  com- 
merce. 

(10)  "Air  transportation"  means  interstate,  overseas, 
or  foreign  air  transportation  or  the  transportation  of  mail 
by  aircraft. 

(20)  "Interstate  air  commerce,"  "overseas  air  com- 
merce," and  "foreign  air  commerce,"  respectively,  mean 
the  carriage  by  aircraft  of  persons  or  property  for  com- 
pensation or  hire,  or  the  carriage  of  mail  by  aircraft,  or 
the  operation  or  navigation  of  aircraft  in  the  conduct  or 
furtherance  of  a  business  or  vocation,  in  commerce  be- 
tween, respectively — 

(a)  a  place  in  any  State  of  the  United  States,  or  the 
District  of  Columbia,  and  a  place  in  any  other  State  of 
the  United  States,  or  the  District  of  Columbia ;  or  between 
places  in  the  same  State  of  the  United  States  through  the 
air  space  over  any  place  outside  thereof ;  or  between  places 
in  the  same  Territory  or  possession  of  the  United  States, 
or  the  District  of  Columbia; 
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(b)  a  place  in  any  State  of  the  United  States,  or  the 
District  of  Columbia,  and  any  place  in  a  Territory  or 
possession  of  the  United  States;  or  between  a  place  in  a 
Territory  or  possession  of  the  United  States,  and  a  place 
in  any  other  Territory  or  possession  of  the  United  States ; 
and 

(c)  a  place  in  the  United  States  and  any  place  outside 
thereof,  whether  such  commerce  moves  wholly  by  aircraft 
or  partly  by  aircraft  and  partly  by  other  forms  of  trans- 
portation. 

(21)  'Tnterstate  air  transportation,"  ''overseas  air 
transportation,"  and  ''foreign  air  transportation,"  respec- 
tively, mean  the  carriage  by  aircraft  of  persons  or  property 
as  a  common  carrier  for  compensation  or  hire  or  the 
carriage  of  mail  by  aircraft,  in  commerce  between,  respec- 
tively— 

(a)  a  place  in  any  State  of  the  United  States,  or  the 
District  of  Columbia,  and  a  place  in  any  other  State  of 
the  United  States,  or  the  District  of  Columbia ;  or  between 
places  in  the  same  State  of  the  United  States  through  the 
air  space  over  any  place  outside  thereof ;  or  between  places 
in  the  same  Territory  or  possession  of  the  United  States, 
or  the  District  of  Columbia; 

(b)  a  place  in  any  state  of  the  United  States,  or  the 
District  of  Columbia,  and  any  place  in  a  Territory  or 
possession  of  the  United  States;  or  between  a  ])lacc  in  a 
Territory  or  possession  of  the  United  States,  and  a  place 
in  any  other  Territory  or  possession  of  the  United  States; 
and 

(c)  a  ])lace  in  the  Tnited  States  and  any  j^lace  (Uitside 
thereof,  wlu'tluT  sncli  ronnnerce  nioxes  wholly  by  aircraft 
(►r  ])artly  by  aircraft  and  partly  by  otlier  forms  o\  trans- 
portation. 
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JURISDICTIONAL   STATEMENT 

The  complaints  in  these  cases  (R.  14,648,  p.  3;  R. 
14,649,  p.  3^)  were  filed  in  the  United  States  District 


^  The  record  herein  consists  of  three  volumes;  one  containing  the 
pleadings  in  Case  14,648,  one  the  pleadings  in  Case  14,649,  and  the 
third  (Vol.  II)  containing  the  transcript  of  the  hearing  before  the 
District  Court.  Record  references  not  bearing  a  case  number  relate 
to  Vol.  II. 
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Court  by  the  Civil  Aeronautics  Board  pursuant  to 
Section  1007  of  the  Civil  Aeronautics  Act  of  1938 
(infra,  p.  25).  The  orders  and  judgments  of  which 
review  is  sought  were  entered  on  September  23,  1954 
(R.  14,648,  p.  85;  R.  14,649,  p.  45).  Notices  of  appeal 
were  filed  on  November  22,  1954  (R.  14,648,  p.  87;  R. 
14,649,  p.  47),  and  on  February  9,  1955  this  Court 
entered  an  order  consolidating  the  appeals  (R.  14,648, 
p.  92).  The  jurisdiction  of  this  Court  rests  on  28 
U.  S.  C.  1291  and  1292. 

STATEMENT    OF    THE    CASE 

On  May  6,  1954,  the  Civil  Aeronautics  Board  filed  in 
the  United  States  District  Court  for  the  Southern  Dis- 
trict of  California  separate  complaints  alleging  that, 
in  violation  of  Section  401(a)  of  the  Act,  each  appellee 
had  engaged  in  interstate  air  transportation  without  a 
certificate  of  public  convenience  and  necessity.  The 
complaints  sought  both  temporary  and  permanent  in- 
junctions against  such  unauthorized  operations. 

Answers  to  the  complaints  and  motions  for  judgment 
on  the  pleadings  were  filed  on  July  12,  1954  by  ap]M^lleo 
Friedkin  Aeronautics,  Inc.  (^^Friedkin")  (R.  14,648, 
pp.  8,  76)  and  on  July  13,  1954  by  appellee  California 
Central  Airlines,  Inc.  C'California  Central'')  (R. 
14,649,  pp.  8,  44).  Beginning  on  July  22,  1954,  tlu^ 
district  court  heard  evidence  in  a  consolidated  licarinu- 
on  the  Board's  applications  for  preliminary  injunctions 
(R.  107-359).  At  the  conclusion  of  the  Covernment's 
case,  each  appelle^e  orally  uiovcmI  to  dismiss  the  com- 
plaints (R.:U)5,  368). 

On  Se])t('inb(M'  17,  I!).')!,  tlic  disti-ict  coui't  (.fudge 
Westover)  licld  (  R.  M,6-1S,  j)p.  77-S5)  tliat  appellcM^s 
were  iioj  engaged  in  interstate  air  transpoiiation.  and 


granted  the  motions  to  dismiss.  Judgements  denying 
the  motions  for  temporary  injunction  and  dismissing 
the  complaints  were  entered  on  September  23,  1954 
(R.  14,648,  p.  85;  R.  14,649,  p.  45). 

The  evidence  which  the  Government  introduced  is 
set  forth  in  the  argument,  infra  pp.  17-20.  In  brief,  it 
showed  that  appellees  are  common  carriers  whose  air- 
craft operate  solely  between  points  in  the  state  of  Cal- 
ifornia, principally  San  Diego,  Burbank  and  San 
Francisco.  In  addition  to  transporting  local  intrastate 
passengers  between  those  points,  appellees  also  carry 
^ interstate''  passengers,  i,e,,  passengers  moving  to  and 
from  out-of-state  points  who  use  appellees'  intrastate 
services  as  an  integral  part  of  their  continuous  journey. 
Appellees  carry  these  interstate  passengers  pursuant 
to  arrangements  with  interstate  carriers  and  with  the 
knowledge  that  such  passengers  are  engaged  in  inter- 
state travel.  Appellees  do  not  have  certificates  of  pub- 
lic convenience  and  necessity  which  are  required  under 
Section  401(a)  of  the  Civil  Aeronautics  Act  to  engage 
in  interstate  air  transportation. 

In  dismissing  the  complaints,  the  district  court  noted 
(R.  14,648,  p.  78)  that  appellees  have  transported  a 
^'substantial"  number  of  passengers  whose  journeys 
oi-iginate  or  terminate  outside  the  state  of  California.  It 
held,  however,  that  a  carrier  whose  aircraft  does  not 
cross  state  lines  is  not  engaged  in  'interstate  air  trans- 
portation" as  that  term  is  defined  in  the  Act.  The 
Court  stated  (R.  14,648,  p.  83)  that  although  Congress 
had  occupied  ''the  entire  field  relative  to  safety  regula- 
tion". Congress  had  not  subjected  "intrastate  carriers, 
operating  solely  between  ])oints  within  the  state"  to 
the  Board's  economic  regulatory  jurisdiction,  and  that 


the  failure  of  Congress  to  preempt  ^^the  entire  field" 
of  economic  regulation  has  left  the  states  witli  ''juris- 
diction relative  to  their  regular  intrastate  carriers." 

STATUTES    INVOLVED 

The  provisions  of  the  Civil  Aeronautics  Act  princi- 
pally involved  are  set  forth  in  the  Appendix  hereto 
(pp.  23  to  25).  Other  pertinent  provisions  of  the 
Civil  Aeronautics  Act  are  cited  or  quoted  in  the  text 
of  this  brief. 

SPECIFICATIONS    OF    ERROR    RELIED     UPON 

1.  The  District  Court  erred  in  holding  that  the  eco- 
nomic regulatory  provisions  of  the  Civil  Aeronautics 
Act  have  no  application  to  a  common  carrier  by  air 
whose  aircraft  operate  within  the  boundaries  of  a 
single  state. 

2.  The  District  Court  erred  in  failing  to  hold,  u})on 
the  basis  of  the  record  below,  that  appellees  are  en- 
gaged in  unauthorized  interstate  air  transportation 
within  the  meaning  and  in  violation  of  the  Civil  Aero- 
nautics Act. 

3.  The  District  Court  abused  its  discretion  in  deny- 
ing the  motions  for  temporary  injunction. 

4.  The  District  Court  erred  in  dismissing  the 
complaints. 

SUMMARY    OF   ARGUMENT 


The  decision  of  Uw  District  Court  is  incorrect  be- 
cause it  is  based  on  '<\  nnsinterj)r(*tation  of  \\w  n])])li(*a- 
hle  law.  There  is  no  (jueslion  presentcMl  in  tlicsi^  ac- 
tions as  to  \vh(*ther  (^ongress  lias  ])reein])t(Ml  oi*  oc- 
cupied the  field  ol*  economic  regulation  ol*   intrastate 


common  carriers  by  air  to  the  exclusion  of  all  state 
regulation,  as  the  opinion  of  the  District  Court  seems 
to  suggest.  The  real  issue  is  whether,  under  the  statu- 
tory definition  of  ^'interstate  air  transportation"  and 
applicable  case  law,  the  economic  regulatory  provisions 
of  the  Civil  Aeronautics  Act  extend  to  physically  in- 
trastate operations  insofar  as  they  involve  the  car- 
riage of  a  substantial  number  of  passengers  as  part  of 
a  continuous  interstate  movement. 

Interstate  air  transportation  is  defined  by  Section 
1(21)  of  the  Civil  Aeronautics  Act  (infra,  p.  24)  in 
pertinent  part  to  mean  the  carriage  by  aircraft  of  per- 
sons or  property  as  a  common  carrier  for  compensation 
or  hire  '4n  commerce  between''  "sl  place  in  any  State 
of  the  United  States  .  .  .  and  a  place  in  any  other 
State  of  the  United  States  .  .  .  whether  such  commerce 
moves  wholly  by  aircraft  or  partly  by  aircraft  and 
partly  by  other  forms  of  transportation."  Admittedly, 
all  the  requisites  of  jurisdiction  are  present  here,  ex- 
cept that  appellee  contends  and  the  Court  below  has 
concluded  that  since  appellee's  aircraft  do  not  cross 
state  lines,  appellee  cannot  be  engaged  ''in  commerce 
between"  the  various  states. 

The  Court's  conclusion  in  this  respect  is  plainly  er- 
roneous. Congressional  power  over  interstate  com- 
merce which  forms  the  basis  for  enactment  of  the  Civil 
Aeronautics  Act,  uniformly  has  been  held  to  encom- 
pass activities  and  operations  that  take  place  within 
the  boundaries  of  a  single  state.  The  test  is  the  essen- 
tial character  of  the  commerce  as  intrastate  or  inter- 
state, not  the  ])hysical  movement  of  the  particular 
instrumentality  employed.  In  the  field  of  transporta- 
tion, if,  as  here,  the  commerce  is  interstate  in  character. 


the  regulatory  power  of  Congress  attaches  to  it,  not- 
withstanding the  fact  that  some  leg  or  portion  of  the 
movement  of  that  commerce  may  involve  o])crations 
solely  within  one  state. 

The  legislative  history  of  the  Civil  Aeronautics  Act 
discloses,  as  does  the  face  of  the  statute,  that  Congress 
intended  to  embody  therein  this  traditional  concept  of 
commerce  subject  to  its  regulation.  Proposed  amend- 
ments w^hich,  if  enacted,  would  liavc  heen  open  to  a 
possible  interpretation  that  Congress  was  confining  the 
scope  of  the  certificate  provisions  of  the  Act  to  only 
those  situations  where  aircraft  transcended  state  lines, 
were  rejected  by  the  Congress. 

II 

Since  there  is  no  question  tliat  appellees  are,  in  fact, 
transporting  a  substantial  iniiul)er  of  interstate  ])as- 
sengers  pursuant  to  arrangements  witli  interstate 
carriers,  and  inasnuich  as  the  District  Court's  action 
rested  solely  on  a  mistaken  view  of  the  breadth  of  tlie 
applicable  law,  the  Court  below  erred  in  denying  the 
motions  for  preliminary  injunction  pending  trial  and 
dismissing  the  com])laints.  The  equitable  doctrine  that 
a  niolioii  i'oi*  a  preliminary  iiijniict ion  is  addi'essed  to 
the  sound  disci'etion  of  the  trial  court  lias  no  applica- 
tion in  this  case  because  the  District  ('oui't  did  not 
undertake  to  exi^i'cise  any  disci'etion  in  denying  ap])el- 
lanCs  motion,  but  acted  solely  on  the  gi'ound  that  the 
('ourt  was  without  jui'isdiction.  Denial  of  a  ])i'(»limi- 
nary  injiniction  rounded  upon  a  t'lnidaniental  miscon- 
ception of  the  cont  I'olliim"  law  is  an  abuse  of  discretion 
which  re<|uires  i'e\-ersal  by  this  ('ourt. 


ARGUMENT 

Introduction 

There  is  no  question  that  transportation  performed 
wholly  within  a  single  state  but  moving  in  the  stream 
of  interstate  commerce  constitutes  interstate  transi)or- 
tation  which  is  subject  to  Federal  control.^  Indeed, 
the  district  court  recognized  that  fact  (R.  14,648,  pp. 
83-84).  The  issue  in  this  case  is  whether  Congress,  in 
the  so-called  ''economic"  regulatory  provisions  of  the 
Civil  Aeronautics  Act,  exercised  that  power  so  as  to 
subject  to  Federal  regulation  an  intrastate  air  carrier 
which  transports  a  substantial  number  of  interstate 
passengers  pursuant  to  arrangements  with  interstate 
carriers  under  which  the  intrastate  transportation  con- 
stitutes either  the  initial  or  final  leg  of  a  continuous 
interstate  journey,  and  the  intrastate  carrier  has  full 
knowledge  of  the  interstate  character  of  the  traffic. 
The  district  court  held  that  the  Act  is  inapplicable.  A 
brief  discussion  of  the  pertinent  statutory  provisions 
is  necessary. 

The  Civil  Aeronautics  Act  subjects  both  the  ''safety" 
and  the  "economic"  aspects  of  air  transportation  to 
Federal  regulation.  Safety  regulation  relates  to  such 
matters  as  the  licensing  of  qualified  i)ilots  and  safe  air- 
craft, and  the  operation  of  aircraft  in  accordance  with 


2  See  e.g.,  The  Daniel  Ball,  10  Wall.  557  (1870);  United  States 
V.  Union  Stockyard  <^  Transit  Co.,  220  U.S.  286  (1912);  Texas 
ii:  New  Orleans  R.R.  Co.  v.  Sabine  Tram  Co.,  227  U.S.  Ill  (1913)  ; 
Railroad  Commission  of  La.  v.  Texas  &  Pacific  R.  Co.,  229  U.S. 
336  (1913) ;  Gaheston,  Ilarrisburg  c^  San  Antonio  R.  Co.  v.  Wood- 
bury, 254  U.S.  357  (1920);  United  States  v.  Capital  Transit  Co., 
325  U.S.  357  (1945);  United  States  v.  Capital  Transit  Co.,  338 
U.S.  286  (1949) ;  United  States  v.  Yellow  Cab  Co.,  332  U.S.  218 
(1947). 
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prescribed  safety  procedures;^  It  extends  to  opera- 
tions in  '^air  commerce"  (Section  610),  which  is  de- 
fined by  Section  1(3)  in  terms  sufficiently  broad  to 
cover  both  interstate  and  intrastate  fiights  by  common 
and  private  carriers.  Cf.  Bosenhan  v.  United  States, 
131  P.  2d  932,  935  (C.  A.  10,  1942),  cert,  den.,  318  U.  S. 
790  (1943). 

Economic  regulation  deals  with  certification  (licens- 
ing) of  carriers,  fixing  of  rates,  acquisition  of  control, 
etc.  The  economic  regulatory  provision  here  involved 
is  Section  401(a),  which  prohibits  engaging  in  '^air 
transportation"  without  a  certificate  of  public  conven- 
ience and  necessity  issued  by  the  Board.  Section  1(21) 
defines  *' interstate  air  transportation"  as  the  common 
carriage  by  aircraft  of  persons  or  property  '*in  com- 

The  test  is  the  essential  character  of  the  commerce,  nut  the 
locale  within  which  the  carriers  taking  part  in  the  movement  oper- 
ate. Illinois  Central  R.R.  Co.  v.  Fuentes,  236  U.S.  157  (1915); 
Pennsylvania  R.R.  Co.  v.  Clark  Brothers  Coal  Mining  Co.,  238 
U.S.  456  (1915);  Baltimore  ct  Ohio  Southwestern  R.R.  Co.  v. 
Settle,  260  U.S.  166  (1922) ;  United  States  v.  Erie  R.R.  Co.,  280 
U.S.  98  (1929);  New  York,  New  Haven  d*  Hartford  R.R.  Co.  v. 
Nothnagle,  346  U.S.  128  (1953).  If  the  movement  is  interstate, 
it  is  considered  to  begin  wlien  the  ])ersons  or  goods  embark  ujion 
the  first  j)articipating  transportation  medium  and  terminates  at 
the  ultimate  point  of  destination,  and  thus  is  interstate  from  begin- 
ning to  end.  The  Daniel  Ball,  supra;  Te.ras  it*  New  Orleans  R.R. 
Co.  V.  Sabine  Tram  Co.,  supra;  United  States  v.  Yellow  Cab  Co., 
supra;  the  Capital  Transit  cases,  supra.  Cf.  Airlines  Transporta- 
tion. Inc.  V.  Tohin,  198  F.  2(1  249  (C.A.  4,  1952),  wherein  the  court 
held  that  an  aii'linc  passiMig(M*  connnences  his  journey  wht^n  he 
boards  a  limousine  destined  for  the  airport. 

•'*  The  safety  i)rovisions  of  the  statute  are  administered  by  the 
('ivil  Aeronautics  Administration  uniUr  standards  and  regulations 
pronudgated  by  the  I^oard.  The  Hoard  administers  the  economic 
provisions  of  the  Act.  Then"  is  no  (]uestion  Ikmv  involved  as  to 
safety  regulatiiMi,  and  both  .•ii)pi>n('t's  and  the  court  below  recog- 
nized that  apix'Hees'  operations  inii-t  bt-  coiKhictcMl  in  conformity 
with  Federal  safety  recjuirements. 


merce  between"  places  in  one  state  and  places  outside 
thereof. 

The  district  court  dismissed  the  complaints  on  the 
theory  that  although  Congress  has  ^^ occupied  the  field" 
in  the  case  of  safety  regulation,  it  has  not  done  so  for 
economic  regulation,  and  that  the  Board's  jurisdiction 
in  the  economic  area  therefore  does  not  extend  to  car- 
riers whose  aircraft  do  not  cross  state  lines.  We  shall 
show,  however,  that  although  Congress  has  not  occupied 
the  entire  field  of  economic  regulation,  it  has,  under  the 
statutory  definition  of  'interstate  air  transportation," 
given  the  Board  jurisdiction  to  regulate  the  interstate 
aspects  of  intrastate  carriers.  We  shall  further  show 
that  the  Board's  evidence  established  that  appellees 
have  engaged  in  interstate  air  transportation  within 
the  meaning  of  the  Act,  and  that  the  court  therefore 
erred  in  denying  our  motions  for  preliminary  injunc- 
tion. 

I 

A  Carrier  May  Engage  in  Interstate  Air  Transportation  Under 
the  Civil  Aeronautics  Act  Even  Though  Its  Aircraft  Do  Not 
Cross  State  Lines. 

Section  401(a)  of  the  Act  requires  that  a  certificate 
of  public  convenience  and  necessity  issued  by  the 
Board  be  held  by  every  carrier  engaged  in  ^'air  trans- 
portation." Section  1(10)  defines  these  words  as 
meaning  ^* interstate,  overseas  or  foreign  air  transpor- 
tation or  the  transportation  of  mail  by  aircraft."  Sec- 
tion 1(21)  provides: 

''Interstate  air  transportation",  ''overseas  air 
transportation",  and  "foreign  air  transporta- 
tion", respectively,  mean  the  carriage  by  aircraft 
of  persons  or  property  as  a  common  carrier  for 
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compensation  or  liii*e  or  the  carriage  of  mail  by 
aircraft,  in  commerce  between,  respectively — 

(a)  a  place  in  any  State  of  the  United  States, 
or  the  District  of  Colnmbia,  and  a  place  in  any 
other  State  of  the  United  States,  or  the  District 
of  Columbia ;  or  between  ])laces  in  the  same  State 
of  the  United  States  through  the  air  space  over 
any  i)lace  outside  thereof;  or  between  places  in 
the  same  Territory  or  ])ossession  of  the  United 
States,  or  the  District  of  Columbia ; 

(b)  a  place  in  any  State  of  the  United  States,  or 
the  District  of  Columbia,  and  any  place  in  a  Terri- 
tory or  possession  of  the  United  States :  or  between 
a  place  in  a  Territory  or  possession  of  the  United 
States,  and  a  place  in  any  other  Territory  or  pos- 
session of  the  United  States;  and 

(c)  a  place  in  the  United  States  and  any  ])lace 
outside  thereof,  whether  such  commerce  moves 
wholly  by  aircraft  or  partly  by  aircraft  and  ])artly 
by  other  forms  of  ti-anspoi-fatiou."* 

We  submit  that  the  test  for  Federal  regulatory  juris- 
diction under  Section  1(21)  as  evidenced  from  the  face 
of  the  statute,  is  wlictlici-  tlic  Iraffic  cai'i'iiMl  is  *'in  coiii- 


^  This  clauye,  "wlietlicr  such  coiniiuMTe  niovrs  wholly  hy  aircraft 
or  partly  by  aircraft  and  partly  hy  other  fornis  of  transportation.", 
is  indented  here  as  in  the  enrolled  hill.  The  hill  as  passed  by  the 
Senate,  S.  .'^845,  sets  forth  the  d(*finitions  as  they  appear  here  ex- 
cept that  the  clause  in  (juestion  was  extc^nded  to  the  left-hand 
niarpin  of  the  pa^e  so  that  it  iin(]nestionahly  a|)i)lied  to  all  three 
subdivisions  (a),  (h)  and  (cl.  The  conference  committee,  as 
shown  i)y  the  text  of  the  hill  containe(l  in  the  conference  rei">ort . 
1!.  Kept.  No.  2()M5,  7r)th  Con^.,  'M  Sess..  .adopted  the  form  of 
the  Senate  hill  and  Congress  passed  the  hill  as  recommended  by 
the  conference  committee,  without  ch:ui«:e.  (Consequently,  a  typo- 
graphical error  must  have  i)een  made  in  printing  the  enrolled  bill. 
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merce  between"  states,  and  not  whether  the  aircraft 
wliicli  performs  the  transportation  itself  crosses  state 
lines."'  If  the  word  '^'ommerce"  was  intended  to  relate 
to  the  interstate  movement  of  the  aircraft,  the  word 
would  be  unnecessary  and  meaningless.  Moreover, 
clause  (c)  is  inconsistent  with  application  of  the  w^ord 
to  aircraft,  since  it  covers  commerce  between  a  place 
in  the  United  States  and  a  place  outside  thereof, 
^Svhether  such  commerce  moves  wholly  by  aircraft  or 
parti jj  by  aircraft  or  partly  by  other  forms  of  trans- 
portation'' (Emphasis  supplied).  A  carrier  which 
transports  passengers  on  the  intrastate  leg  of  an  inter- 
state journey  is  carrying  them  ''in  commerce  between" 
a  place  within  the  state  and  a  place  outside  thereof, 
even  though  the  carrier  itself  does  not  cross  state  lines. 
Congress  frequently  has  used  the  words  ''m  commerce 
between"  states,  or  their  equivalent,  to  subject  intra- 
state aspects  of  interstate  commerce  to  Federal  regu- 
lation,^ and  we  submit  that  it  intended  those  words  to 


•"'The  only  possible  requirement  contained  in  Section  1(21)  that 
aircraft  cross  state  lines  before  interstate  air  transportation  is  in- 
volved in  the  portion  of  the  definition  defining  as  "interstate"  that 
transportation  between  ''places  in  the  same  State  .  .  .  through 
the  air  space  over  any  place  outside  thereof."  This  portion  of  the 
definition,  like  the  remainder  of  the  section,  is  merely  declaratory 
of  existing  law  in  this  respect.  Transportation  between  places  in 
the  same  State  over  land  or  water  outside  the  State  constitutes 
interstate  transportation  even  in  the  absence  of  statutory  defini- 
tions so  declaring.  See  e.g.,  Hanley  v.  Kansas  Southern  By.  Co., 
187  U.S.  617  (1903)  ;  Missouri  Pacific  Railroad  Co.  v.  Stroud,  267 
U.S.  404  (1925)  ;  Cornell  Steamboat  Co.  v.  United  States,  321  U.S. 
634  (1944).  See  also  United  Airlines  v.  P.U.C.  of  California, 
109  F.  Supp.  13  (N.D.  Calif.,  1952)  rev.  346  U.S.  402  (1953),  and 
our  brief  to  the  District  Court  therein. 

•''See  e.g.,  Section  203(a)  of  the  Interstate  Commerce  Act,  49 
U.S.C.  303(a)  and  Section  6(a)  of  the  Fair  Labor  Standards  Act, 
29  U.S.C.  206(a). 
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li/nc  tlie  same  meaniim'  when  it  used  thcra  to  define 
"interstate  air  transportation"  in  Section  1(21). 

The  Ie<ris]ative  liistoi'v  of  the  Aet  snpports  this  in- 
tei-]netalion.  llw  Act  as  linally  passed  in  19)^>8  evolved 
from  several  years  of  Conp:ressional  study  during 
which  the  h'uish'itioii  |)asse(l  lhi'ou<rh  a  immber  of 
drafts.  Ill  V.K\r>  hills  were  introdueed  (S.  3027,  S. 
3420)  which  would  have  exempted  from  the  certification 
7T(]uirement  aii*  carriei's  wliicli  were  'lawfully  enp:ap:ed 
in  oj)eration  solely  within  any  state  *  *  */'  This  ])ro- 
vision  was  similai-  to  Section  20f)(a)  of  the  Motor 
('ai'i'iei's  Act,  which  ))i'ovides  that  cai'i'iers  ^'lawfully 
engaged  in  opeivitioiis  solely  within  any  state''  ]mi'- 
suant  to  state  authori/ati(»n  are  not  required  to  obtain 
from  the  Interstate  Connnerce  Commission  a  certificate 
''authorizing  the  transportation  by  sucli  carrier  of 
passengers  or  |)roperty  between  })laces  within  such 
state."  See  United  States  v.  Union  Pac.  R.  Co.,  20  F. 
Supp.  665  (D.  Idaho,  VrM). 

'i'he  Interstate  Commerce  Commission,  whicli  was 
then  the  proposed  agency  to  administei-  the  Act,  pointed 
out  that  this  jirovision  in  the  bills  'Mnay  result  in  unin- 
tentionally exemptinu'  intei'state  oi*  fortMgn  o])erati(Uis 
wlien  pert'orined  by  a  carrier  *  *  *  engaged  in  opera- 
tions solely  within  ;iny  state"  {/(/.,  p.  117).  The  pro- 
\ision  did  \in\  a|)pear  in  snl)se(jnent  di'afts  of  the  hills 
and  was  never  .'idopted.'     In  the  light  of  the  presence 


^  The  National  Associatitui  of  Railroad  and  Utilities  Commis- 
doners,  which  tniditionnlly  favor  the  retention  of  State  control 
over  tranj^portation  niatt(M's.  proi^osod  anicndnionts  to  the  bills 
(ji'silincd  to  safc^uanl  the  jurisdiction  of  the  States.  Sijjnificantly. 
however,  the  Associati(»n*s  anuMuhnents  (not  adopted)  were  only 
to  safeguard  "purely  intrastate  commerce,  not  the  connnerce  that 
is  hepun  within  the  State,  is  carried  to  the  end  of  a  carrier's  line, 
and   then   |)ro(('eds   onw.ard   to   souw  other  State,  which   is   purely 
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of  such  a  provision  in  the  ]\Iotor  Carriers  Act,  its  elim- 
ination from  the  Civil  Aci'oiiautics  Act  is  a  further 
indication  that  Congress  did  not  intend  to  grant  a  com- 
parable exem])tion  to  the  iiitcM'state  operations  of  intra- 
state air  carriers. 

The  statement  by  Senator  McCarran,  upon  whicli 
the  district  court  relied  for  its  conclusion  that  Congress 
intended  that  ''intrastate  carriers,  operating  solely 
between  points  within  the  state,  would  not  be  subject 
to  the  economic  regulations"  (R.  14,648,  p.  83),  did 
not  relate  to  economic  regulation  but  to  safety  regula- 
tion. Moreover,  Senator  jMcCarran's  views  as  to  the 
limited  reach  of  the  Board's  power  in  the  safety  field 
were  rejected  since,  as  we  have  ])ointed  out  (sHpra^ 
p.  7  ff.),  Congress  did  occupy  the  field  of  safety  regu- 
lation. 

Contrary  to  the  statement  of  the  district  court  (T\. 
14,648,  p.  84)  we  did  not  contend  there,  and  we  do  not 
contend  here,  that  Congress  has  occupied  the  entire 
field  of  economic  regulation  of  air  carriers.  On  the 
contrary,  we  recognize  that  there  are  important  areas 
of  economic  regulation  w^hich  have  been  left  to  the 
states.^    Our  argument  rests  on  the  narrovrer  ground 

interstate  commerce,  and  is  properly  subject  to  the  jurisdiction 
of  the  Federal  Commission.  All  that  is  excluded  from  the  jurisdic- 
tion of  the  Federal  Commission  is  that  commerce  which  begins  and 
comes  to  its  end  within  a  State."  Hearings  before  a  Subcommittee 
of  the  Committee  on  Interstate  Commerce,  U.S.  Senate,  75th  Cong., 
1st  Sess.,  on  S.  2,  pp.  367-368. 

^  California  has  been  uj^held  in  its  assertions  of  authority  to  regu- 
late intrastate  rates  of  interstate  air  carriers.  Western  Air  Lines 
V.  P.U.C.  of  California,  342  U.S.  908  (1952)  ;  People  v.  Western  Air 
Lines,  268  P.  2d  723  (Calif.,  1954),  appeal  dismissed  348  U.S.  859 
(1954).  So  far  as  we  are  aware,  neither  the  California  Courts  nor 
the  California  Commission  assert  any  power  in  the  State  to  regulate 
rates  charged  for  intrastate  segments  of  interstate  journeys.     See 
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that  licK*  Congress  exercised  its  broad  power  ov« 
interstate  connnerce  sufficiently  to  reach  intei^sta 
transportation  conducted  by  intrastate  carriers. 

This  construction  of  the  Act  also  accords  with  the 
T^oard's   settled    administrative    interpretation.     The 
Hoard  consistently  has  interpreted  the  economic  regu- 
latoiy  i)r()visions  as  applying  to  the  traffic  involved 
rather  than  to  the  physical  operation  of  aircraft.  Thus,   ' 
ill    ('(inadian    Colonial    Investigatifm,    2    CA.U.    'J'}2 
(1941),  the  Board  held  tliat  a  carrier  performing  only    \ 
operational  stops  within  the   Tnited  States  was  not 
engaged  in  air  trans])ortati(Hi.     Cnni]iaring  the  defini- 
tion of  *'air  coiinnci'ce''  (8ecti(»n  1(20),  infra,  ]).  2!^), 
which  specifically  refers  to  ^'operation  or  navigation" 
of  aircraft,  with  Section  1(21)  which  contains  no  such   ' 
proN'isioii,  the   Hoard   licld  : 

*^Thc  iiicliisioii  of  that   i)]irasc  in  tlie  definition 
of  \'iir  (•(uniiicrcc'  and  its  omission  ir<>in  the  defi- 
iiitiuii  (d*  \'iir  t  !'ans])ortat  ioiT  vvvy  (dearly  iin])lies 
that  tlie  sco})e  (d'  tlic  latter  is  not  controlled  by  the   j 
clciiH'iif  of  pliysical  operation  of  aircraft."" 

Consistent  with  this  \  icw,  the  r>oard  has  issued  a 
nnmhcr  oi*  crrt  itiratcs  coxcrinir  intrastate  operations 
whi(di  form  an  integral  ])art  of  interstate  air  transjmr- 

People  V.  Western  Air  Lines,  supra  at  pp.  737.  738. 

Srvcral  stntrs  (but  not  California)  also  nM]nirr  that  intorstatc 
carriers  obtain  rrrtifiratos  of  pnblir  ron\fnitMico  and  nrrossity  for 
intrastate  transportation  prrforniod  in  aircraft  also  carn'inp  inter- 
state traffic  and   crossing  state   lines. 

"Apart  from  the  fact  that  this  constniction  patently  is  eorroct, 
any  other  view  would  cause  serious  reperctissions  in  the  interna- 
tional field.  The  ri^ht  to  make  operational  stops  and  to  fly  aeniss 
the  territory  of  other  nations  is  based  tipon  the  eoneept  that  the 
nature  of  the  traffic  controls  r.".ther  than  the  i^hysieal  operation  of 
aircraft. 
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tation  (see  e.g.,  ContiiK  iihil  A.L.  ct  <il.,  1\  jas  Air  Serv- 
ice, 4  C.A.B.  478  (1943)),  and  it  also  regulates  the 
rates  charged  by  carriers  for  transporting  traffic  on  the 
intrastate  leg  of  an  interstate  journey.  Similarly,  the 
Board  exercises  full  control  over  the  interstate  trans- 
])ortation  provided  ])y  freight  forwarders  and  other  in- 
direct air  carriers  who  do  not  operate  aircraft  at  all. 
See  Consolidated  Flower  Shipment.s,  Inc.-Bay  Area  v. 
Civil  Aeronautics  Board,  213  F.  2d  814  (C.A.  9,  1954). 
This  construction  is  entitled  to  great  weight  as  an  inter- 
pretation by  the  agency  charged  wdth  administering 
the  statute;" 

The  fact  tliat  the  Hoard  has  instituted  judicial  pi*o- 
ceedings  to  enjoin  unauthorized  interstate  operations 
by  an  intrastate  carrier  only  once  before  does  not  sug- 
gest, as  tlic  district  court  stated  (K.  14,648,  p.  84), 
tliat  flu*  Hoard  itself  entertains  doubts  as  to  its  juris- 
diction. Rather,  it  reflects  the  fact  that,  in  view  of  the 
genei-al  recognition  by  the  air  transportation  industry 
that  intrastate  carriers  who  engage  in  interstate  air 
transportation  require  certification,  there  has  been  no 
need  for  the  Board  to  institute  such  proceedings.  More- 
over, in  that  prior  instance  the  court  implicitly  recog- 
nized that  operations  of  an  intrastate  carrier  may  con- 
stitute interstate  air  transportation  under  the  Act. 
See  Civil  Aeronauics  Board  v.  Canadian  Colonial  Air- 
way.%  41  P.  Supp.  1006  (S.D.  N.Y.,  1940).'^ 


^^  National  Labor  Relations  Board  v.  Hearst  P^iblications,  322 
U.S.  Ill,  130  (1944);  Unemployment  Compensation  Commissiori 
V.  Aragon,  329  U.S.  143,  153-154  (1946);  American  Airlines  v. 
Civil  Aeronautics  Board,  178  F.  2d  903.  909.  910  (C.A.  7.  1949). 

**  In  that  case  the  Board  sought  to  enjoin  a  carrier  from  en<j:a,G:inc: 
in  interstate  and  foreign  air  transportation  between  two  points 
within  the  State  of  New  York  without  a  certificat(\  Th(^  tlieory 
of  the  Board's  case,  as  stated  by  the  district  court   (p.  1008),  was 
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Congress,  in  its  statiii(»r\  dcHnition  of  air  transpor- 
tatiini,  ciiilMtdicd  t  I'.'idii  ioiial  transportation  law  con- 
cepts imdci-  wliirh  the  intrastate  segments  of  an  inter- 
state journey  are  tuily  subject  to  Federal  regulation 
(see  iufrn,  \^.  17).  We  submit  that  the  district  court 
plainly  ei'red  when  it  held  that  appellees'  interstate 
trans])ortation  activities  are  exempt  from  the  Board's 
regulatoiy  jurisdiction  solely  because  ajipellees'  air- 
craft do  not  fly  beyond  the  California  state  line. 

II 

App<»nee8  TIavr  Enirii'xrd  in  I  naiitliorizrd  Tntrr«*tatr  Air  Trans- 
portation, and  tlir  Dijilrict  (M)urt  Krrt'd  in  Denying:  thr 
IMotions  for  Preliminary  Injunction. 

We  have  shown  in  Point  1,  suprd,  that  a  cari'ier  is 
engaged  in  interstate  air  traiis])ortati(ni  witlun  tlie 
meaning  of  the  Act  when  it  transports  })roperty  or 
persons  while  they  are  moving  oi*  ti-aveling  in  interstate 
commerce.  We  sulnnit  tliat  the  record  in  this  case 
shows  that  a  substantial  number  of  ap]^ellees'  ]\issen- 
gers  i\V('  nio\ing  in  interstate  connncrcc,  and  that  the 

that  the  carrier's  "passengers  are  using  said  air  line  as  one  leg  or 
portion  of  an  interstate  or  foreign  journey,  and  that  this  is  suf- 
ficient to  characterize  defendant's  business  as  beint^  interstate  in 
(juality,  and  defendant,  therefore,  is  anienal)le  to  the  Hoard." 
The  Hoard  soutiht  an  order,  jnirsuant  to  Rule  34  of  the  Fe<leral 
Rules  of  Civil  Procedure,  directing  the  carrier  to  produce  records 
showing  the  identity  and  certain  other  information  concerning 
its  |)assengers.  The  court  granted  the  motion.  j>ointing  out  iihid.) 
that  the  "main  issue"  was  whether  "defendant's  intrastate  trans- 
portation of  passengers,  wlio  use  the  air  line  as  one  leg  of  an 
interstate  or  foreign  journey,  constitutes  interstate  commerce."  and 
that  the  information  which  the  I^oani  sought  would  be  "most 
helpful"  to  tiie  Ho.'ird  in  carrying  its  l)urden  of  establi.»jhing  the 
facts  as  to  the  njiture  of  the  carrier's  business. 

The  action  was  idtimately  terminated  by  a  ronj^ent  decree  which, 
insofar  as  S<'ction  401(a)  was  concerned,  enjoined  the  carrier  from 
confiucting  int(M>tate.  overseas  or  foreign  air  transportation  with- 
out  prior  certiticate  authority. 
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district  court  therefore  erred  in  denying  the  motions 
for  preliminary  injunction. 

It  is  well  settled  that  when  goods  are  shipped  for 
carriage  from  a  point  in  one  state  to  a  given  point  in 
anotlicr,  they  remain  in  interstate  conmierce  at  least 
until  tliey  reach  the  point  ''where  the  parties  origi- 
nally intended  that  the  movement  should  finally  end." 
Illiuois  ('cut nil  U.I!.  (\).  V.  Fncntes,  236  U.S.  157,  163; 
liA'O.  S.W.  h\h\  (U>.  V.  Settle,  260  U.S.  166,  173-174. 
Likewise,  a  trip  made  pursuant  to  a  ticket  providing 
for  transportation  by  air  between  a  point  in  one  state 
to  a  point  in  another,  as  is  here  the  case  (see  infra, 
pp.  18-19),  is  an  interstate  trip  from  beginning  to  end, 
including  any  leg  of  the  trip  made  between  points  in 
the  same  state.  ''When  persons  or  goods  move  from 
a  point  of  origin  in  one  state  to  a  point  of  destination 
in  another,  the  fact  that  a  part  of  that  journey  consists 
of  transportation  by  an  independent  agency  solely 
within  the  boundaries  of  one  state  does  not  make  that 
l)ortion  of  the  trip  any  less  interstate  in  character." 
United  States  v.  Yellow  Cah  Co.,  332  U.S.  218,  228. 
See  also  United  States  v.  Capital  Transit  Co.,  325  U.S. 
357,  363.^' 

The  record  shows  that  transcontinental  ''non-sched- 
uled" carriers  operating  between  Burbank,  California, 
and  points  such  as  Chicago,  Dallas,  Kansas  City,  and 
New  York  City  utilize  appellees'  services  to  provide 
thi'ough  transportation  to  and  from  other  points  in  Cal- 
ifornia served  by  appellees  but  not  by  the  "non-scheds." 


^^  An  interstate  movement  begins  wlien  the  person  or  floods 
embark  upon  the  first  participating  carrier,  and  terminates  at 
the  ultimate  destination.  The  Daniel  Ball,  10  Wall.  557;  Tems 
i^  New  Orleans  R.R.  Co.  v.  Sabine  Tram  Co.,  227  U.S.  111.  Cf. 
Airlines  Transportation,  Inc.  v.  Tobin,  198  F.  2d  249  (C.A.  4), 
holding  that  an  airline  passenger  begins  his  interstate  journey 
when  he  boards  a  limousine  destined  for  the  airport. 


18 

This  service  is  provided  pursuant  to  operating  ar- 
rangements between  appellees  and  the  **uon-sehed8," 
and  results  in  a  continuous  interstate  journey  l>et\veen 
points  in  the  east  and  the  California  points  which  ap- 
pellees serve  (K.  184,  218,  219,  264,  319,  354,  357). 

A  passenger  enplaning  in  the  east  receives  a  ticket 
li'oiii  llie  transcontinental  carrier  or  its  agent  for  j)as- 
sage  from  the  point  of  origin  to  his  point  of  ultimate 
destination  in  Calitoi  nia,  such  as  Oakland  and  San 
Diego,  even  tli(m<,^h  that  canicr  docs  not  itself  operate 
beyond  Hurhank.  (  K*.  14!),  31(i).  When  a  transcon- 
tinental air  carrier  arri\iiiir  fmiu  the  east  has  ]»as- 
sen^-ers  aboard  destined  lor  such  points  other  than 
Burbank,  the  customary  practice  is  for  the  incoming 
flight  to  comniunicate  from  the  last  stop  prior  to  Bur- 
bank  with  the  cai*rier\s  office  or  agent  in  Burbank,  who 
in  turn  arrange  Tor  nnward  passage  on  api)ellees'  air- 
craft. (K.  251,  254,  331,  332).  Nonnally  such  pas- 
sengei's  do  not  even  see  flu*  tickets  wliich  appellees  issue 
for  their  tiansportation  beyond  Hurijank,  since  the 
tickets  ai'c  I'ctained  with  the  manift^t  to  support  a 
billiim'  from  a|»|)ellees  to  the  t I'anscont inental  carrier 
for  the  cost  of  the  int  ra-( 'ali  foniia  transportation  (R. 
158,  id:).  l>PJ,  'J(iL>,  275,  332,  351).  In  many  instances, 
the  |>assengers  and  oi*  tlieii-  1)aggage  have  been  trans- 
t'eiiiMl  directly  from  tlie  aircraft  of  the  transconti- 
nental carriei-  to  ai)|M'llees'  aircraft  at  1  Jurbank  without 
undergoing  any  checkout  ])]'ocedure  in  tlu*  Burbank 
terminal  fR.  28G,  315).  The  passtMiger  going  beyond 
Ibirhank  to  poiuts  such  as  ( )akland  or  S.-m  Diego  upon 
appellees'  airi-ral't  l»a\s  only  tiie  single  fai'e  t»f  the 
transcout  ineiital  carrier,  which  carrier  in  tui*n  ]>a>s 
appellees  for  the  co^i  ,.t'  the  "intrastate"  leg  of  tiie 
journey  (  K.  TJT,  blii.  I  1 1.  I  Ki,  VXk  242.  243,  301,  313). 
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The  procedures  followed  on  eastbouud  flights  are  not 
malcrially  dift'ereiil.  On  these  tlights  i'loiii  nurhank, 
passengers  in  the  ISan  Francisco,  Oakhmd,  and  San 
Diego  areas  are  issued  two  tickets,  one  for  passage  on 
ai)pellees'  aircraft  to  Burbank  and  the  other  for  on- 
ward transportation  from  Burhank  via  the  transcon- 
tinental air  carrier  to  the  point  (d'  ultimate  destination 
outside  of  Calirornia  (  \l.  1^11,  LM8,  219,  2G4,  268,  351). 
At  iiurbank  the  j)assenger  makes  his  connection  with 
1  lights  to  the  east.  Here  again,  the  through  passenger 
pays  only  tlie  fai'e  of  tlu*  transcontinental  air  carrier 
from  point  of  origin  to  point  of  ultimate  destination, 
and  no  separate  fare  is  collected  for  the  intra-California 
portion  of  the  transportation  provided  by  appellee  (H. 

These  facts  with  respect  to  ticketing  methods,  opera- 
tions  ])rocedui'es,  and  financial  responsibility  for  the 
cost  of  the  ''intrastate''  portion  of  the  interstate  move- 
ment clearly  establish  the  existence  of  arrangements 
betw^een  appellees  and  the  transcontinental  air  carriers 
foi*  the  ])i'ovision  of  connecting  services  at  Burbank. 
Any  efforts  made  by  appellees  to  confine  their  opera- 
tions to  the  carriage  of  local  passengers  have  been 


^'^  The  evidence  discloses  nuincrous  other  steps  taken  by  ap- 
pellee Pacific  Southwest  during  the  period  covered  by  the  com- 
plaint to  facilitate  passenger  connections  witli  flights  to  the  east. 
Thus,  as  in  the  case  of  westbound  flights,  on  occasion  the  pas- 
sengers and  their  baggage  were  transferred  directly  to  the  trans- 
continental flights  (R.  287)  ;  luggage  of  transcontinental  passengers 
aboard  Pacific  Southwest 's  flights  was  segregated  in  order  to  ex- 
pedite the  transfer  (R.  285,  287);  and  Pacific  Southwest's  flight 
crews  made  inflight  announcements  informing  passengers  where 
they  should  check  in  at  the  Burbank  terminal  to  verify  their  space 
on  connecting  carriers  (R.  289).  Pacific  Southwest  gives  priority 
to  passengers  who  are  carried  to  Burbank  for  connections  with 
transcontinental  flights  (R.  217,  219),  and  pays  the  transcon- 
tinental air  carriers  a  commission  for  supplying  it  with  the  busi- 
ness (R.  146). 
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long  since  discontinued  <»r  are  freely  disregarded  (R. 
318,  354).     Under  the  circumstances  present  here,  ap- 

])cllces  knowingly  ai'c  transporting  ])assengers  who 
conunence  or  terminate  continuous  interstate  journeys 
up(Ui  appellees'  aircraft  in  California.  The  fact  that 
these  passengers  are  recjui red   to  transfer   from  one 

aircrnl't  to  aiioilici-  at  IJurhank  to  accomplish  their 
pill  pose  does  not  alter  the  essential  character  of  the 
transj)oi'tation  as  a  continuous  interstate  movement, 
in  wliicli  a|)])cllees  arc  necessary  ])articipants.'*  Ap- 
pellees arc  thus  engaged  in  interstate  air  transporta- 
tion, and  it  is  a  necessary  consequence  that  in  the 
absence  of  api)i'opi'iatc  authority  such  operations  are 
ill  \iolai  ion  of  law. 

We  recogni/c  that  ordinarily  the  grant  or  denial  (d' 
a  ])rcliniinai'y  iujuucti(»n  is  within  the  discretion  of 
the  trial  coiii't.  I>iit  that  doctrine  lias  no  applicability 
where,  as  here,  the  injunction  was  denitMl  not  as  an 
exercise  of  judicial  disci'etion,  hut  due  to  an  err«»ucous 
view  (d*  the  law.''    The  evidence  here  shows  that  ap- 


^*  "Tnir.  tlirir  interstate  trip  was  broken  at  the  District  |  District     ' 
of  Cokinihia]  termini  of  Virginia  buses,  when  they  stepped  from  one 
vehicle  to  another.     Hut    in  the  commonly   accepted  sense  of  the    J 
transportation   concept,  their  entire  trip   was   interstate."     Vnited    ^ 
States  V.  Capital  Transit  Co.,  325  U.S.  ^^^7.  3(>3  (1945).     As  noted 
in  the  Capital  Transit  decision,  throuph  ticketing  of  the  passenger    i 
is  not  a  necessary  int^redient  to  a  finding  that  an  intrastate  carrier    j 
is  engaged  in  interstate  commerce.     Cf.  Western  Oil  Refining  Co,    j 
V.   Lipsrowh,  244   U.S.   3M)    (1917t;    Haltinwre   i(-   Ohio   Railro 
Co.  V.  Settle,  260  U.S.  166  (1922). 

'    Hanover  Star  Mill  Co.  v.  Allen  it-  Wheeler  Co.,  208  Fed.  513 
(U.A.   7.   19131.  afT'd  240  T\S.  403    (1916>;   City  of  Covington   ^ 
Cincinnati  X.  S'  C.U.  Co.,  71   V.  2d  117.  119   (C.A.  6.  1934 K  ar 
den..  293  l^S.  612  (1934);  Ring  v.  Spina,  148  F.  2d  647,  6,50  (C.A. 
2,  1945).  cert.  den..  335  U.S.  813   (1948);  Federal  Trade  (\ytnnm' 
sion  V.   Rhodes  Rharmaral  Co.,  191   V.  2d  744   (C.A.  7.  1951).     Cf.    ] 
Bowles  V.  Quon,  l')!   F    2d  72   (UA    9.   1H16).  i 
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pellees  have  engaged  in  iiiiautborized  interstate  air 
transportation,  and  the  Board  therefore  was  entitled 
to  a  preliminary  injunction. ^*^ 


^^  United  States  v.  Trans-Missouri  Freight  Association,  166  U.S. 
290,  343  (1897);  Ameincan  Fruit  Growers  v.  United  States,  105 
F.  2d  722,  725  (C.A.  9,  1939);  Henderson  v.  Burd,  133  F.  2d  515, 
:)17  (C.A.  2,  1943);  Shadid  v.  Fleming,  160  F.  2d  752,  753  (C.A. 
10,  1947);  Civil  Aeronautics  Board  v.  Modern  Air  Transport,  81 
F.  Supp.  803  (S.D.  N.Y.,  1949),  affd.  179  F.  2d  622  (C.A.  2,  1950) ; 
Federal  Trade  Commission  v.  Rhodes  Pharmacol  Co.,  191  F.  2d  744 
(C.A.  7,  1951).  Cf.  United  States  v.  San  Francisco,  310  U.S.  16, 
31  (1940),  reh.  den.,  310  U.S.  657  (1940). 
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CONCLUSION  I 

'Vhv  judgments  of  tlir  l)isti'ict  Court  should  Ix*  it- 
verscd  and  the  cases  remanded  with  instructions  to 
issue  prcliuiiuary  injunctions. 

Kespectfully  submitted, 

Stanley  \.  Barnes, 

Assishitif  At  for  IK  ji  (icneral, 
Dani?:l  M.  Friedman, 
Special  Assistant  to  the  Attorncii  General, 

Department  of  Justice, 

Washincjton  25,  I),  C, 

KOBERT   L.    (iRIFFlTH, 

Chief,  Office  of  Conipliance, 
John  F.  Wright, 

ConipJiance  Attornei/, 
Ciril  Aero}iautics  Board, 

]V(ishi))f/ton  ;V).  I).  C\ 
Lauchlin  E.  Waters, 

United  States  Attorneij, 
Franklin  M.  Stone, 
(Icneral  (U)Hnscl, 
John  II.  Wanner, 

Associate  froieral  CoanscL 

().    I).   ()/MK\T, 

(lti(f,  Lifif/atioN  and   1\i  s<  ,ir,ji    J)'n).<\on, 
RoHERT  L.  Park, 

.i//r>/-y/r//, 

Ciril  A(  ronanf ics  Hoard, 
W'aslii n(/fon   ;^■J.  IK  ( '. 

June,  H)')."). 
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APPENDIX 

The  pertinent  provisions  of  the  Civil  Aeronautics  Act 
of  1938,  as  amended,  are  as  follows : 

iJclinitions 

Sec.  1  [49  U.  S.  C.  401].  As  used  in  this  Act,  unless 
the  context  otherwise  requires — 

(3)  *'Air  commerce"  means  interstate,  overseas,  or 
foreign  air  commerce  or  the  transportation  of  mail  by 
aircraft  or  any  operation  or  navigation  of  aircraft 
within  the  limits  of  any  civil  airway  or  any  operation 
or  navigation  of  aircraft  which  directly  affects,  or 
which  may  endanger  safety  in,  interstate,  overseas,  or 
foreign  air  commerce. 

(10)  *'Air  transportation"  means  interstate,  over- 
seas, or  foreign  air  transportation  or  the  transportation 
of  mail  by  aircraft. 

(20)  ** Interstate  air  commerce",  '^overseas  air  com- 
merce", and  ** foreign  air  conmierce",  respectively, 
mean  the  carriage  by  aircraft  of  persons  or  property 
for  compensation  or  hire,  or  the  carriage  of  mail  by 
aircraft,  or  the  operation  or  navigation  of  aircraft  in 
the  conduct  or  furtherance  of  a  business  or  vocation,  in 
commerce  between,  respectively — 

(a)  a  ])laco  in  any  State  of  the  United  States,  or  the 
District  of  Columbia,  and  a  place  in  any  other  State  of 
the  United  States,  or  the  District  of  Columbia ;  or  be- 
tween ])laces  in  the  same  State  of  the  United  States 
through  the  air  space  over  any  place  outside  thereof; 
or  between  places  in  the  same  Territory  or  possession  of 
the  United  States,  or  the  District  of  Columbia ; 

(b)  a  place  in  any  State  of  the  United  States,  or  tlie 
District  of  Columbia,  and  any  place  in  a  Territory  or 
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possession  of  the  United  States;  or  between  a  place  in 
a  Territory  or  possession  of  the  United  States,  and  a    i 
plaee  in  any  other  Territory  or  possession  of  the  United 

States;  and 

((•)  a  ])Ia(M'  in  the  United  States  and  any  jilaee  out-  I| 
side  thereof,  whether  such  conunerce  moves  wholly  by  ji 
aircraft  or  partly  by  aircraft  and  partly  by  other  forms 

of  transportation. 

riM)  ''Interstate  .•lii-  ti-;insj)(»rtati(»n'\  **overseas  air 
transpoi'tation",  and  ^'foreign  air  transportation",  re- 
spectively, mean  the  carriage  by  aircraft  of  jiersons  or 
])]-n|)(»rty  as  a  conunon  cai'rier  for  compensation  or  hire  i 
or  the  carriage  of  mail  by  aircraft,  in  conunerce  be-  ^ 
tw^een,  respectively —  * 

(a)  a  place  in  any  State  of  the  United  States,  or  the 
District  of  Cohmibia.  and  a  ]»lace  in  any  other  State  of 
the  United  States,  or  the  District  of  Columbia:  or  be- 
tween ])laces  in  the  same  State  of  the  United  States 
tln-ougli  tlie  air  space*  ovei*  .-iny  phice  outside  thereof; 
or  between  ])laces  in  tlie  same  Territory  or  possession 
<»r  the  Tnited  States,  or  tlie  District  of  Uohunbia : 

(b)  i\  place  in  any  State  <»f  the  Tiiitcd  States,  or  the 
Disti'ict  <»r  ('ohnnl)ia,  and  any  place  in  a  Territory  (^r  f 
|)ossession  of  tlie  Tnited  States;  or  between  a  ]>lace  in  a  i 
TeT']*itory  or  poss(»ssion  (d"  ihr  United  States,  and  a  \ 
jdace  in  any  otliei'  M^'rl'ito]•y  or  poss(*ssion  of  the  United 
States  :  and 

(c)  a  place  in  the  I'nitcd  States  and  any  place  out- 
side tliereof,  whether  sncii  commerce  moves  wholly  by 
aircraft  or  partly  l>y  airci-aft  and  partly  by  otlier  forms 

•  d'  t  ran^portat  i(»n.  I 
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Certificate  Required 

See.  401  [49  U.  S.  C.  481].  (a)  No  air  carrier  shall 
engage  in  any  air  transjiortation  unless  there  is  iu 
force  a  certificate  issued  l»\  the  AiitlK.rity  [  IJoard]  au- 
thorizing^ such  air  cairirr  to  cn^^^a^^c  in  sik  li  transporta- 
tion *  **. 

J  iidicial  l^nforccnicnt 

d  iii'isdict  ion  of  ronrt 

Src.  1007  [49  U.  S.  i\  <iiT|.  (a)  IT  any  person  vio- 
lates any  provision  of  this  Act,  or  any  rule,  regulation, 
rc(jiiircnicnt,  or  order  thereunch^r,  <»r  any  term,  condi- 
tinii,  or  limitation  of  any  certificate  oi-  pei'mit  issued 
undei-  this  A(!t,  the  Authority  [  Boaid  |,  its  duly  antlior- 
i/ed  ;i<j;ent,  or,  in  the  cax'  n\'  a  \iolatioii  (d'  se<'ti<»n  -lol 
(a )  (d'  this  Act,  an\-  j>arty  in  intei-est,  may  apply  to  the 
district  conit  of  the  United  States,  for  any  district 
wherein  sncli  ])erson  eari'ies  on  his  business  or  wherein 
the  violation  occurred,  for  the  enforcement  of  such  pro- 
vision of  this  Act,  or  of  such  rule,  regulation,  require- 
ment, (»i'der,  t(»i"m,  <'oiidit  ion,  or  limitation:  and  sudi 
court  shall  have  jui'isdict  ion  to  enforce  obedience 
thei-eto  liy  a  writ  of  injunction  or  other  process,  nuinda- 
tory  or  otliei-wise,  restraining  sucii  ])erson,  liis  oHieers, 
agents,  employees,  and  re])resentatives,  from  further 
violation  of  such  i)rovision  of  this  Act  or  of  such  i-ule, 
regulation,  requirement,  order,  term,  condition,  or  linn- 
tatioii,  and  enjoining  upon  them  oheflicnee  th(»r(*to. 
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In  the  United  States  District  Court,  Southern 

Distiict  of  California,  Central  Division 

No.  16,754-TIW  Civil 

CIVIL  AERONAUTICS  BOARD, 

Plaintiff, 

vs. 

,,  FRIEDKIN  AERONAUTICS,  INC.,  Doing  Busi- 
ness as  PACIFIC  SOUTHWEST  AIRLINES, 

J 

I 

r  Defendant, 

i 

\  No.   16,755-HW   Civil 

I  CIVIL  AERONAUTICS  BOARD, 

S  Plaintiff, 

vs. 

;  CALIFORNIA  CENTRAL  AIRLINES,  INC., 

r 

1  Defendant. 

REPORTER'S  TRANSCRIPT  OF 
^  PROCEEDINGS 

Honorable  HaiTV  C.  Westover,  Judge,  Presiding. 

Appearances: 


I 


For  the  Plaintiff: 

LAUGHLIN  E.  WATERS, 
United  States  Attorney;  by 

JOSEPH  D.  MULLENDER, 

Assistant  United  States  Attorney ;  and 

JOHN  F.  WRIGHT, 

Office  of  Compliance,  Civil 
Aeronautics  Board. 


D8  Civil  Aeronautics  Hon)! I  vs. 

For  the  Defendant,  Friedkin  Aeronautics,  Inc 

MKSKRVE,  MUMPER  &  HUGHES,  by 
LKWIS  T.  (\A\l  DIN  KR,  ESQ. 

Koi  the  Defendant  California  Central  Airlines, 
Inc.: 

ALFRED  C.  ACKEKSON,  ESQ., 
FRANCIS  F.  QUITTNER,  ESQ. 

Monday,  July  11),  IfW,  10:00  A.M. 

Tlie  Clerk:  No.  S,  l(i,7:)4-ll\V  Civil,  Civil  Aero- 
nautics Board  vs.  Friedkin  Aeronautics,  Inc.,  do- 
ing business  as  Pacific  Southwest  Airlines,  hearing 
on  preliminary  injunction  and  hearing  motion  • 
defendant  for  judgment  on  pleadings,  and  hearinu" 
i!i()ti(Hi  of  plaintiff  to  aniciid  coinplaint. 

No.  9,  1(),755-HW  Civil.  Civil  Aeronautics  Board 
vs.  California  Central  Airlines,  Inc.,  hearing  on 
preliminaiy  injunction,  hearimr  motion  of  defend- 
a!it   fo]'  Judgment  on   plradinus. 

Ml".    Mullender:     Heady,  your   H<»n«>r. 

Ml-,  (iardiner:  Ready  for  defendant  in  the  tii*st 
case. 

Ml".   Ackcrson:      W'c  ar(»   irady,  y«»ui-    lienor. 

Mr.  Miillciider-:  Voui-  Honor,  may  1  introduct^ 
to  the  couit  Mr.  John  \\'i*ii:ht  for  the  Civil  Aero- 
nautics iJoaid.  Ih'  lias  not  hciMi  admitted  to  the 
bar  of  this  court,  hut  has  been  admitted  to  the 
Cnited  States  Supreme  Court  and  the  N(»\v  York 
('oiirt   of   Appeals,     lie   i<   principally    m   diarge  of 
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this  case  for  the  Civil  Aeronautics  Board.  We  re- 
<jiiest  the  court  that  Mr.  Wrip:ht  be  allowcnl  to  ars^ue 
the  matter  before  the  couit  today. 

Tlie  ('OUit:  He  can  be  admitted  to  ])ractice  liere 
\\)v  the  ])ur])ose  of  this  one  case  without  a  general 
achnission.  I  will  he  ulad  to  urant  your  application 
that  he  he  allowed  t(»  appear  I'oi-  this  one  case.  [3*] 

Mr.  Mullender:    Thank  you,  your  Honor. 

The  Court:     Are  you  ready  on  thisf 

Mr.  Wright:     Ready. 

The  Court:  All  right.  AVe  will  just  hold  it  until 
we  call  thes(»  other  cases. 

(Other  court  matters  were  taken  up.) 

The  Clerk:  No.  8,  16,754-HW  Civil,  Civil  Aero- 
nautics  Board   vs.   Friedkin   Aeronautics,   Inc. 

The  Court:  I  would  like  to  say  to  counsel  in 
these  two  cases,  there  is  a  question  of  fact  involved. 
1  am  not  willing  to  decide  questions  upon  affidavits. 
1  think  the  parties  are  entitled  to  have  the  wit- 
nesses in  court  so  they  can  be  cross-examined.  So  I 
am  not  at  all  in  sympathy  with  the  affidavits  on  an 
imi)ortant  case  like  this. 

Mr.  Wright:     I  take  it,  your  Honor 

The  Court:     Will  you  speak  up,  pleased 
M]-.  AVright:     From  the  affidavits,  there  doesn't 
seem  to  he  any  conflict  on  the  facts. 

The  (^ourt:  If  T  decide  this  case  upon  the  affi- 
davits on  tile,  1  would  immediately  decide  it  against 
the  government.  T  wouldn^t  have  any  hesitancy  in 
d(ung  that  u])on  the  affidavits  on  file. 

*PaLge  nmnbering  appearini;  at  top  of  pa^e  of  ori^nal  Reporter'i 
Transcript  of  Record. 
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ill-.  W  riulit  :      111  tliat  case,  your  iluiiur 

'V\\v   ('(•urt:      1    think   ymi   })ettrr  ask    for  a   con-     \ 
tiimaiuu'. 

Mr.   Wriirlit:     No.     I    was   p^oinp:   to   sugi^est,    in     I 
virw  of  the  [I]  court's  feeling  about  the  questions 
of  fart  and  ahout  the  need  (jf  witnesses 

'I1h'  CouT-t:     'I1ir  (jucstioii  is  whether  or  not  tli- 
(Ict'cndaiits  have  been  engaged  in  transporting  pas- 
sengers in  interstate  commerce. 

Mr.  Wiight:     That  is  correct. 

The    Couit:     TIicv   say    tliey    histn  i.     The   affi- 
davits on  tile  say  they  haven't.    I  don't  know  wliy 
I  should  ignore  those  affidavits.    I  don't  know  what 
the  facts  are  in  the  case.    It  may  be  perfectly  tru» 
that  you  may  he  al)](*  to  establish  that  the  defend- 
ants are  in  the  liahit  of  j)i('kin^•  u])  passengeiN  th; 
ai-e  brought  here  \'vn\\\  outside  the  state,  sold  tickets 
as  a  part  of  the  oxci'-all  deal,  but  1  am  not  noing  to     < 
decide  that  questi(m  upon  affidavits.  | 

Mt'.   Wi'iii'ht:     As    r   understood  the  affidavits.    1     | 
think    Mr.    Fiiedkin — in    Mi*.    Chambers'    affidavit, 
that  is  one  of  the  investigators  of  our  office,  there  is 
contained   an    admission    by    Mr.    Friedkin    to    Mr. 
('hanibers   that    the}'   caiTied    passengers. 

The  ('ouit:  llei'e  is  a  case  m  which  1  wnnld  l)c 
vii'tually  putting  the  (hd'endants  out  of  l)usiness  r 
I  giantcd  your  lUMjuest  for  a  ])n^linunary  injunction. 
1  Would  be  \irtnally  putting  them  n\\\  of  business. 
1  ani  certainly  not  going  to  decide  an  iinpoi'tanf  case 
like  this  u|)(»n  affidavits. 

Mr.  W'riiriit:  11'  your  Ibuior  ph\as(\  we  arc  not 
asking  ihr  (hrmd.int^  he  put  o\i\  <>r  lousiness.  [5] 
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The  Court:  Y(jii  arc  asking  tor  a  temporary  re- 
straining order. 

Mr*.  Wright:  Just  as  to  the  interstate  passengers, 
not  as  to  their  intrastate  operation. 

'Hie  Court:  It*  they  have  been  doing  this  lor  tive 
years,  why  is  it  necessary  at  this  time  to  come  in 
and  say,  *Mt  is  imperative  we  have  a  temporary  re- 
straining order"? 

Ml-.  Wright:  I  don't  think  they  have  been  doing 
it  lor  tive  years.  We  only  claim  tliey  have  been 
'loing  it  since  some  time  last  year. 

The  Court:  Don't  they  make  an  affidavit  they 
are  doing  the  same  thing  now  they  have  been  doing 
for  five  yeai's  ? 

Mr.  Wright:     W(41,  they  do  and  they  don't. 

The  (Jourt:  I  am  sorry,  but  I  think  opposing 
counsel  have  a  right  to  cross-examine  the  witnesses 
involved.  When  you  bring  an  affidavit  and  take 
away  from  them  the  right  of  cross-examination,  I 
don't  like  to  rule  upon  anything  like  that.  How  are 
you  going  to  get  around  the  tinding  of  the  govern- 
ment ag(»ncy  that  they  were  not  engaged  in  inter- 
state connnerce?  Do  you  mean  to  tell  me  one  gov- 
ernment agency  can  have  a  hearing,  produce  all 
tlie  records,  and  come  to  the  conclusion  that  they 
aiv  not  engaged  in  interstate  commei'ce,  and  another 
governmental  agency  can  come  in  and  have  another 
hearing  and  decide  they  are? 

Mr.  Wright:  T  have  read  the  record  in  that 
Mediation  [6]  Board  hearing,  and  T  can  understand 
the  d(»cision  of  the  Board,  but  in  that  proceeding 
the  Airline  Pilots  Association  is  asking  the  Board 
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to  tiiul  that  the  defendant  Friedkin  was  engaged 
wliolly  in  interstate  eomnierce.  We  are  not  asking 
that  in  this  j)roceeding.  We  are  only  asking  them 
to  stop  earr}ing  these  passengers  who  come  in  and 
go  (Hit  of*  the  state  via  Bui'bank. 

The  Court:  Theie  are  so  many  facts  not  re- 
solved, I  am  not  going  to  grant  the  motion  for 
summary  judgment.  I  am  certainly  not  going  to 
grant  a  temporary  restraining  order.  We  can  set 
the  matter  down  and  have  a  hearing  on  the  merits 
and  find  out  what  the  evidence  is  and  come  to  a 
conelusiou  on  the  merits. 

Mr.  Wright:  That,  I  think,  is  the  i)ru])er  thing 
to  do  then,  your  Honor.  When  could  we  have  that 
hearing? 

Tlie  Court:     AVhere  are  your  witnesses? 

•Ml'.  Wright:  We  only  have  one  here  today.  The 
rest  of  them  are  in  Missouri. 

Tile  Court :  We  can  hav(»  a  hearing  on  Thursday, 
if  >()U  are  ready  to  j)roceed  to  trial.  We  have  got  a 
jury  trial  that  will  take  two  days.  I  can  irive  you 
Thursday  and  Fi'iday  on  this  ease.  I  don't  think 
it  will  take  two  days. 

Mr.  Wiight:  I  don't  know  whether  1  can  get 
lliem  here  oi"  not. 

The  Court  :      Wlieic  are  the  (leleiidants'  witnesses? 

Mr.  (Jardiner:  hi  tlu^  tirst  ease,  we  could  pos- 
sibly have  [7]  witnesses  that  (\'n'ly.  You  are  refer- 
ring to  the  heariim"  on  i]\r  preliminary   injunction? 

Tlie  ('ouit:  No.  I  am  coiisiderinu"  a  lieai'inu'  on 
tlh'  mei'its. 


Friedkin  Aeronautics,  Inc.,  Etc.  103 

Mr.  Gardiner:  I  don't  believe  we  would  be  pre- 
pared to  go  to  trial  that  early.  It  was  not  antici- 
])ated  that  the  trial  would  be  accelerated  that  much. 

The  Court:  This  court  will  be  dark  in  August. 
1  am  starting  a  motion  picture  case  in  September. 
T  don't  know  when  I  will  be  able  to  get  to  this 
otherwise.  Unless  I  can  try  it  this  week  or  next, 
then  I  can't  set  it  down  at  all. 

Mr.  Gardiner:  We  do  have  a  motion  for  judg- 
ment on  the  pleadings  which,  if  granted,  would  dis- 
])()se  of  it. 

The  Court :  I  won't  grant  a  motion  for  judgment 
(m  the  j)leadings. 

Mr.  Gardiner:     That  is  ])urely  a  matter  of  law. 

The  Court:  No,  it  isn't.  There  are  a  lot  of 
tilings  to  be  determined.  T  am  not  going  to  grant  a 
motion  for  judgmcnit  on  the  pleadings  or  the  rc^quest 
for  the  temporary  restraining  order  until  I  have 
lieard  the  facts  in  this  case. 

Mr.  Gardiner:  We  feel  if  all  the  facts  alleged  in 
the  complaint  are  true,  if  we  would  assume  that  for 
the  ])urpose  of  the  motion,  then  the  statute  involved 
does  not  give  the  right  to  grant  the  relief  here 
asked. 

The  Court:     Do  you  want  to  say  something? 

Mr.  Ackerson:  I  was  merely  going  to  say  with 
respect  to  [8]  the  trial  date,  I  think  next  Thursday 
or  Friday  would  be  rather  soon  for  nu^  to  be  ])re- 
])ared.  I  T*ealize  the  condition  of  your  Honor's 
docket,  but  T  might  point  out  in  that  connection 
that  Mr.  Wright  has  come  from  Washington,  D.  (?., 
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and  I  assume  he  could  come  again.  Aly  client  is  in 
the  tliiMM's  of  a  reor<ranization  proceedine^ 

11h'  ('oiirt:  It  seems  to  inc  the  issue  here  is  a 
very  sinij)le  one.  1  don't  know  liow  much  work  it  is 
goinp:  to  take  to  get  th(^  witnesses  together  and  pro- 
(hice  the  testimony.  Is  the  defendant  selling  tickets 
in  interstate  commerce? 

Mr.  Ackerson :     We  say  no. 

The  Coni't :  It  seems  to  me  that  you  ought  to  be 
able  to  i)ring  your  witnesses  here  and  prove  every- 
th\uix  you  have  set  forth  in  the  affidavit. 

Mr.  Ackerson:     I  am  sure  we  can. 

The  Court:  Why  can't  you  bring  your  witnesses 
here  then? 

Mr.  Ackerson:      I  sliall  try. 

Tlie  Couit:  A  week  is  plenty  of  time  to  allow 
you  to  go  out  and  contact  these  witnesses,  get  an 
affidavit,  and  get  the  affidavit  signed  and  on  tile. 

^'ou  know  wlio  is  going  to  testify  and  the  govern- 
ment knows  who  is  going  to  testify.  Ai>out  the  only 
Avitness  the  government  has  got  is  this  investigator. 
Have  you  got  anybody  else  bedsides  tlu»  investiira- 
tor?  [f)] 

Mr.  W'l'i^lit:  The  iiivcstiuatoi's,  and  sonu'  pas- 
sengers, your  llonoi',  and  the  pci'sons  the  investi- 
gators talked  t(»,  si)]\\r  of  whom  wc  may  not  i)e  able 
to   locatr   immrdiatcly. 

I  think  we  wouhl  probably  subj)orna  a  lot  of  rec- 
oi'ds. 

'riic  ('ourt:  Mayb(»  you  ought  to  havi*  some  dis- 
(•o\rr\.    Maxbc  \(M1  arc  not   rcadx-  to  go  to  trial.     If 
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you  <>et  into  discovery  proceedings,  you  may  not  be 
able  to  go  to  trial  for  six  or  seven  months. 

Mr.  Wright:  That's  right.  1  don't  believe  we 
would  need  discovery  proceedings,  but  I  will  be 
perfectly  frank  on  the  question  of  going  to  trial. 
This  is  a  ])urely  personal  thing.  I  didn't  have  a 
\  acation  last  year. 

The  Court:  You  represent  the  government.  If 
you  want  a  vacation,  we  will  hold  the  matter  in 
status  quo. 

iMr.  Wright:  Unfortunately,  T  have  a  place 
rented  at  the  ocean  for  two  weeks,  and  T  wouldn't 
want  to  be  here  instead  of  at  the  ocean. 

The  Court :  If  I  can't  hear  it  either  this  week  or 
next,  it  will  go  over  to  September.  I  don't  Imow 
what  the  condition  of  the  calendar  wall  be  then. 

J  will  have  to  work  it  in  some  time  on  short 
notice,  and  you  will  have  to  come  out  from  Wasli- 
ington  again. 

Mr.  Wright:  You  say  you  have  time  available 
next  week,  your  Honor?  [10] 

The  Court :  I  don't  know.  I  am  starting  a  motion 
picture  case.  I  think  maybe  I  can  give  you  a  day 
or  two  next  week.  I  don't  know  how  fast  I  will  be 
a))le  to  educate  my  motion  picture  people. 

Mr.  Wright:  The  government  could  be  ready 
some  tim(»  next  w^eek  if  the  defendants  would  be 
ready. 

Mr.  Ackerson:     We  will  try  to  be  ready. 

Mr.  Gardiner:  We  haven't  given  consideration 
to  file  ])reparation  for  trial,  but  we  will  do  the  best 
we  can. 


10b*  Civil  Aeronautics  Board  vs. 

II 

The  CoTut:  Wliy  do  the  eases  have  to  l)e  sepa- 
rated? 1'liore  is  no  jury  in  this  case.  Don't  you 
think  I  am  able  to  kce]>  the  facts  as  to  the  airlines 
se])arate? 

Mr.  (lai'dinei':  There  is  a  tremendously  iiivoUrd 
set  of  facts.  The  facts  are  not  involved,  but  the 
evidence  is  (juitc  involved.  1  believr  there  mii^ht  be 
some  confusion  in  the  two  cases  beinu*  heard  tofrt*ther. 
There  are  some  factual  differences  between  the  o])- 
erations  of  the  two  companies. 

Mr.  Wright:  That  is  ])rimarily  as  to  the  method 
of  selling'  tickets. 

Mr.  (lardiner:  No.  I  believe  the  companies  each 
sell  the  tickets  in  the  same  manner,  but  there  are 
some  factual  differences,  all  of  which  I  am  not 
familiar  with. 

The  Court:  Why  can't  we  do  this  ^  I  won't 
urant  a  preliminary  injunction  unless  T  am  satis- 
tied  in  my  own  miiid  that  the  plaintiff  will  ]U'evail. 
Why  can't  we  set  this  matter  [11]  down  for  hear- 
ing this  W(H*k  u])on  the  ])reliminary  injunction.' 
Then  the  government  will  have  to  pi-oduce  all  its 
testiuKniy.  At  that  time,  if  the  government  isn't 
ahle  t(»  establish  the  facts  that  they  allege,  thcTi  the 
case  will  be  dismissed.  Tf  we  have  to  uo  on,  maybe 
I  can  giv(»  you  another  day  oi*  two  lor  you  to  present 
youi-  testimony. 

Mr.  (iai'dinei-:  That  would  b(>  satisfactory  witli 
Pacilic  SoutliW(\st. 

Would  the  argumcMits  on  the  vai'ious  luotic^ns  and 
the  legal  (piestions  be  heard  in  conjuiU'ticui  with 
that  i 
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The  Court:  No.  J  want  to  know  the  facts  first, 
and  then  1  will  hear  your  motions  relative  to  the 
law  and  the  facts.  We  will  set  this  matter  down  for 
hearing  Thursday  morning  at  10:00  o'clock.  Have 
your  witnesses  here  on  the  preliminary  injunction 
and  we  may  be  able  to  dispose  of  the  case. 

Both  cases  are  now  continued  to  Thursday  morn- 
ino-. 

(Whereupon,  the  above  cases  were  continued 
to  Thursday,  July  22,  1954,  at  10:00  o'clock 
a.m.)  [12] 

Thursday,  July  22,  1954,  10:00  A.M. 

The  Clerk:  No.  1  on  the  calendar,  16,754-HW 
Civil,  Civil  Aeronautics  Board  vs.  Friedkin  Aero- 
nautics, Inc. :  Further  hearing  order  to  show  cause, 
further  hearing  motion  of  defendant  and  hearing 
motion  of  plaintiff. 

Mr.  Wright :     The  plaintiff  is  ready,  your  Honor. 

Mr.  Gardiner:     Defendant  is  ready,  your  Honor. 

The  Clerk:  Do  you  want  me  to  call  both  cases, 
your  Honor? 

The  Court:     You  may  call  both. 

The  Clerk:  No.  16755-HW  Civil,  Civil  Aero- 
nautics Board  vs.  California  Central  Airlines :  Fur- 
ther hearing  order  to  show  cause,  further  hearing 
motion  of  defendant  for  judgment  on  i)leadings. 

Mr.  Wright:     Plaintiff  is  ready,  your  Honor. 

Mr.  Ackerson :     Defendant  is  ready,  your  Honor. 

The  Court:  We  will  take  U])  1(),754  first.  May  I 
have  the  file? 
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Tlic  Clcik:     Yes,  your  Honor. 

'V\\v  Court:     Vou  may  proceed. 

Ml'.  \\'i-i,i;lit :  II'  I  understand  your  licuior's 
statement,  we  are  irointr  to  make  a  separate  record 
in  (s-icli  ease? 

The  Court:  Well,  I  do  not  know.  I  understood 
the  otliei'  day  that  tlie  two  cases  could  not  be  tried 
together,  that  the  issues  were  different.  I  do  not 
know  what  the  issues  are.  [14]  I  do  not  know  how 
tli(^  issues  could  be  any  different. 

Mr.  Ciardiner:  If  your  Honor  please,  the  point 
we  were  discussing'  then,  1  believe  it  was  contem- 
lilated  we  might  be  going  to  trial  on  the  merits  and 
my  comments  with  respect  to  separation  had  to  do 
with  the  trial  on  merits.  I  see  no  particular  objec- 
tion to  simultaneously  hearing  the  evidence  on  the 
orders  to  show  cause. 

Mr.  Wright:  The  reason  I  inquired,  your  Honor, 
is  that  some  of  these  witnesses  will  have  to  testify 
in  both  cases. 

The  Court:  All  right.  We  will  consolidate  the 
tvxo  actions  for  the  hearing  uj)on  the  order  to  show 
cause. 

Vou  may  call  your  first  witness. 

Mr.   Wridit:     Call  John   W.   Chambers. 
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JOHN  W.  CHAMBERS 

railed  as  a  witness  by  and  on  behalf  of  the  ]jlaintiff 
herein,  having-  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The   Clerk:     State   your  name,   please. 
Th(^  Witness:     John  W.   Chambers. 

Direct    Examination 
By  Mr.  Wright: 

Q.     Mr.  Chambers,  what  is  your  occupation? 

A.  I  am  an  Air  Transport  Examiner  with  the 
Civil  [15]  Aeronautics  Board. 

Q.  And  will  you  briefly  relate  what  your  chief 
duties  are  ! 

A.  My  chief  duties  are  to  investigate  the  prac- 
tices and  procedures  of  the  various  airlines,  freight 
forwarders,  ticket  agencies  and  anyone  connected 
with  air  transportation. 

Q.  In  the  course  of  your  official  duties  did  you 
have  occasion  to  come  to  California  in  January  of 
1954.^  A.     Yes,  sir,  I  did. 

Q.  And  what  was  the  purpose  of  your  trip  to 
California  in  January  of  1954,  briefly? 

A.  The  main  purpose  was  to  check  the  interstate 
o[)erations  of  California  Central  Airlines  and  Pa- 
ri lie  Southwest  Airlines. 

Q.  And  do  you  recall  when  you  arrived  in  Cali- 
fornia? 

A.  Yes,  sir,  I  do.  It  was  around  6:30,  about  6:30 
on  January  the  26th,  1954. 
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Q.  Wliat  means  of  transportation  did  you  use  to 
come  to  California? 

A.  I  came  from  Chieap^o  on  United  Airlines, 
Fli^^ht  (>31. 

Q.     And  to  Los  Anpjelesl 

A.     To  Los  Angeles. 

Q.     And  wliat  airport  did  yon  arrive  at? 

A.     The  Los  Angeles  International   Airport. 

Q.  Approximately  how  long  did  you  remain  in 
California  [IH]  on  that  investigative  mission? 

A.     Until  on  or  about  February  13th. 

()).  During  the  time  that  you  were  here,  did  you 
visit  the  offices  of  Friedkin  Aeronautics,  doing 
l)usiness  as  Pacific  Southwest  Airlines? 

A.     Yes,  sir,  1  did. 

Q.     And  can  you  recall  about  when  that  was? 

A.     Yes,  sir,  it  was  on  P\'bruary  the  4th  and  5th. 

(^.  And  what  was  your  ])ur]>ns('  in  visiting  the 
offices  of  Pacific  Southwest  J* 

A.  1  wanted  to  clieck  the  lecords  of  Pacific 
Southwest,  th(Mr  manifests  of  their  fliglits. 

(j).  Did  you  I'cqucst  ]>crmission  from  anyone  at 
tlic  offices  of  Pacific  Southwest  to  examine  their 
rec(n-ds?  A.     Yes,   sir,    I    did. 

(^.  And  rr«»ni  whom  did  you  reijuest  the  j>ermis- 
sion  ?  A.      Mr.    I'^i'icdkin. 

^^V      li;i(l  \(>u  nirt    Ml",   l-'ricdkin  bcforet 

A.      No,  ^ir,  1   had  not. 

(j).  Il;»\('  you  since  Imincd  what  his  capacity  is 
in  connection  with   Dacitic  Southwest  Airways? 

.\.     Yes,  sii*.    lie  is  President. 
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Q.  Do  you  recall  what  day  it  was  that  you  made 
this  visit  to  the  offices 'f 

A.  Yes,  sir.  To  my  best  recollection  it  w^as  Feb- 
ruary [17]  the  4th  and  5th. 

y.     And  you  spoke  to  Mr.  Friedkin^ 

A.     Yes,  sir. 

Q.  On  the  occasion  that  you  tirst  spoke  to  him,  I 
assume  that  was  w^hen  you  requested  permission  to 
examine  the  records.  Uo  you  recall  what  the  con- 
versation was  I 

A.  Well,  yes,  sir.  He  asked  me  of  course  why  T 
wanted  to  examine  the  records,  and  I  told  him  that 
we  were  making  a  survey  of  the  origin  and  destina- 
tion of  the  passengers  on  his  airline. 

Q.  And  in  the  course  of  that  conversation  did 
you  advise  Mr.  Friedkin  of  what  your  employment 
was? 

A.  Yes,  sir,  I  did,  and  presented  my  credentials 
to  him. 

Q.  Did  you  receive  permission  to  examine  the 
records'?  A.     Yes,  sir. 

Q.  Was  space  made  available  in  the  offices  of 
Fiiedkin  Aeronautics  for  the  purpose  of  your  ex- 
amination of  these  records? 

A.     Yes,  sir,  it  w^as. 

{}.     What  records  did  you  examine? 

A.  The  flight  manifests  for  the  flights  of  Pa- 
cific Southwest  Airlines  for  October,  November, 
and  December  of  1953. 

Q.     Dui'ini:."  the   course   of  your   examination    op 
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these   i'ec(»]*ds   did   you    make   any    |)hni.,-tati'-    [1^] 

copies  ?  A.     Vcs,  sii',   I    did. 

Q.  About  liow  much  timr  did  you  spend  in  mak- 
inu  the  examination  ? 

A.  Altoucthci-,  rlose  to  one  working  day  with 
part  of  an  aftcinoon  and  the  foUowing  morning. 

Q.  Before  you  left  the  offices  of  Friedkin  Aero- 
nautics did  you  liave  any  fuilher  conversation  with 
Mr.   Friedkin f  A.     Yes,  sir,   I   did. 

Q.     And  when   did  that  conversation  occur? 

A.     On  the  moi-ning  of  February  the  5th. 

Q.  And  wliero  in  the  offices  of  Fi-iedkin  did  it 
occur/  A.     In  Air.  Friedkin's  otlice. 

Q.     Was  anyone  else  present? 

A.     No,  sir,  there  wasn't. 

{}.  Will  you  state  to  the  best  of  youi*  i-ecollection 
what  you  said  to  Mr.  Friedkin  and  what  Mr.  Fried- 
kin  said  to  you? 

A.  Yes,  sii-.  I  stated  to  Mi-,  b'riedkin  tliat  1  was 
all-aid  tliat  possibly  the  Board  mi,c:ht  be  upset  at 
the  numbei'  of  ])assen,i^ers  that  lie  was  carryimr  in 
interstate  eonnnerce.  Mr.  Fi'iedkin  told  me  that  it 
was  Ins  opinion  that  it*  he  did  n(»t  tly  his  aircraft 
outside  of  the  State  (d'  Talifornia  or  if  he  did  not 
ticket  his  passengei's  outsich'  i^l'  the  state  of  Tali- 
iornia  that  lie  was  nnt  in  violatoii  ol'  any  ]-ei:idn- 
tions. 

C^.  Now,  I  believe  you  testiticnl  previously  that 
yon  [1!>"|  made  >(»nie  ph(»tostntic  eo]ues  of  docu- 
ments. Did  you  re([uest  permission  from  anyone 
to  make  tliose  copies?  A.      N'es,  sir.    I    did. 


Fried  kin  Aeronautics,  Inc.,  Etc.  113 

(Testimony  of  John  W.  Chambers.) 

(^.  And  from  whoni  did  you  refjucst  that  per- 
mission? A.     I^'ioiii   Ml'.  Friedkin. 

(J.  Now,  did  you  in  making*  these  copies  make  a 
eopy  of  all  of  tlie  manifests  that  you  examined? 

A.     No,  sir,   I   did  not. 

Tlie  Court:  How  many  manifests  did  you  ex- 
amine? 

The  Witness:  Well,  I  examined  practically  all 
of  the  flights  for  the 

The  Court:  AVell,  how  many?  A  thousand?  A 
liuudred? 

The  Witness:  It  would  be  close]-,  I  would  say, 
to  about  three  hundred. 

The  Court:  All  right.  How  many  photographs 
did  you  make? 

The  Witness:  Well,  altogether  I  would  say 
about  a  himdred. 

The  Court:    About  a  hundred? 

The  Witness :     Yes,  sir. 

Q.  (By  Mr.  Wright)  :  And  some  of  those  pho- 
tostats that  you  made  are  attached  to  the  affidavit 
which  you  executed  and  is  filed  in  this  action? 

A.     Yes,  sir. 

INlr.  Wi'ight :  I  would  like  to  inquire  of  the  Court 
whether  in  referring  to  these  exhibits  the  Court 
would  like  to  have  [20]  each  one  marked  separately. 

The  Court:  Well,  T  think  they  ought  to  be 
marked.    Are  these  the  only  copies  you  have? 

Mr.  Wright:  No,  your  Honor.  Each  party  has 
a  set  of  the  documents. 

The  Court:     Well,  this  has  been   hied   with   the 
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affidavit:  howpvcT*,  1  have  no  objection.  T  will  con- 
sidei*  the  exhil)its  plus  the  affidavit  if  it  is  satisfae- 
torv  to  counsel.  You  are  making  the  record  here  and 
I  want  you  to  make  the  record  as  you  think  it 
sliould  l)e  made. 

Ml-.  Wrii^ht:  I  think  the  witness  can  identify 
them  clearly  because  in  each  case  each  exhibit  is 
mai-ked  with  tlic  name  of  the  party  who  makes  th< 
affidavit  as  well  as  the  exliii)it  number  of  tliat  set 
of  exhibits  attached  tr»  tlic  affidavit.  So  T  think  the 
recoT-d  will  })e  clear. 

Mr.  (Jardiner:  We  have  no  objection  to  the  use 
of  tlie  photostats  instead  of  originals,  your  Honor, 
l)ut  in  an  affichivit  filed  when  this  case  was  initially 
heai'd  in  May,  we  indicated  that  some  of  the  photo- 
stats were  illegible  in  our  opinion  and  that  you 
could  not  make  out  the  writing  and  in  otliers  the 
pagination  of  the  exhi])its  did  not  amet^  with  the 
affidavits  and  some  of  the  exhibits  were  superim- 
])osed  in  the  jdiotostat  u])on  other  documents  to  the 
extent  that  a  ])ictui(»  of  tlii^  evidence  attemi)ted  to 
be  poi-trayed  is  j)i'(H'luded  by  their  deflects.  [21] 

The  Court :     What  do  you  mean,  when  this  matter 

W^as   lir;ii-(l   bcl'ol-e  .'' 

Mr.  (Jardinei":  Well,  when  it  was  first  called  for 
liearing. 

The  ('(Hilt:     ^^)u  mean  before  the  Board? 

Mr.  Wriulit:  No,  btt'ori^  fliis  Court.  It  was  ini- 
t  Lilly  scheduled  and  was  <*ontinued,  and  one  of  the 
rr.MSons  for  rcMnn^stinLT  contiiiuanc(»  of  this  d(»fend- 
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ant   was   that   the   affidavits   were   vohuniiioii^   and 

not  in  all  intents  comprehensive. 

11ie  Court:  Well,  if  there  is  any  objection  to  the 
exhibits  attached  to  tlie  affidavit  I  su])pose  you  had 
hetti'i*  introduce  the  exhibits  in  this  hearing. 

Mr.  Wright:     Very  well,  your  Honor. 

The  Court:  If  you  have  copies,  you  may  intro- 
duce new  copies.  If  you  do  not  have  copies,  it  may 
be  stipulated  that  the  exhibits  can  be  detached  from 
the  affidavits  for  the  purpose  of  beino-  introduced 
at  this  hearing.   I  do  not  know\ 

Mr.  Wright:  I  believe  that  I  can  tear  np  my 
copy  of  these  affidavits. 

The  Court:  All  right.  You  tear  up  your  co])y 
and  then  introduce  it  and  then  we  will  have  it  in 
the  order  you  want  it. 

Mr.  Wright:     All  right. 

Q.  (By  Mr.  Wright) :  Mr.  Chambers,  during 
this  investigative  [22]  trip  in  January  and  Febru- 
ary of  1954,  in  addition  to  the  visit  which  you  have 
already  testified  to  at  Friedkin  Aeronautics  did 
you  visit  any  other  offices  of  any  airlines  or  ticket 
agencies  in  Los  Angeles?  A.     Yes,  sir,  I  did. 

Q.     And  what  airlines  did  you  visit? 

A.  I  visited  the  Great  Lakes,  U.  S.  Aircoach 
and  Currey  Air  Transport. 

Q.  And  will  you  tell  us  where  Great  Lakes'  of- 
fice is  located? 

A.  Yes,  sir,  I  can.  It  is  located  in  the  Lockheed 
Terminal  Building  at  Burbank. 

Q.     And  with  whom  did  you  speak  on  the  occa- 
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sion    of    your    visit    to    Hreat    Lakos    Aii'lines,    if 

anyone f 

A.     I  sj)oke  to  .Mrs.  Ida  May  Herman. 

Q.  And  did  you  request  from  her  permission  to 
examine*  some  of  the  records  of  Great  Lakes  Air- 
lines? A.     Yes,  sir,  I  did. 

Q.     Was  that  permission  <^ranted? 

A.     Yes,  sir,  it  was. 

Q.  AtkI  did  you  examine  some  of  tlie  records  of 
Gi-eat  Lakes  Airlines?  A.     Yes,  sir. 

Q.  And  in  the  course  of  that  examination  did 
you  also  make  photostatic  copies  of  some  of  those 
records?  [23]  A.     Yes,  sir,  I  did. 

The  Court:  It  may  be  marked  for  identitication 
as  Government's  Exhibit  1. 

Mr.  Wrio^ht:  Consisting  of  two  photostatic 
sheets  ? 

The  Court:  Well,  do  you  want  to  introduce  them 
as  OTK*  exhibit  <>r  do  yoii  want  them  as  sc^parate 
exhibits? 

Mr.  Wric:ht:  Well,  tlu\v  will  have  to  be  received 
separately  but  they  tic  in  tou'cther.  Maybe  it  would 
be  better  to  make  them  one  and  two. 

The  Court:  All  rii^ht.  Lxhibits  1  and  l!  lor  uien- 
titicatio]]  only. 

Mr.  Ackciiiiau :  Waw  Iloiioi',  1  assume  these  ex- 
hibits hav<'  nothinir  to  do  with  my  clitMit. 

The  ('(»urt:  1  do  not  assniiie  anythii^g.  1  do  not 
know  anythinti:  about  them  now.  Aft(M*  they  have 
been  mark(Ml  foi-  identitication  th(\v  will  be  shown 
to  \"ou  and  \«>u  <'an  ascertain  what  then-  refer  to. 
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The  Clerk:     1  and  2   for  identification. 

(The  photostats  referred  to  were  marked 
Government's  Exliibits  1  and  2  for  identifica- 
tion.) 

The  Court:  Will  you  show  them  to  opposing 
counsel,  please,  before  you  start  to  examine  on 
them? 

Q.  (By  Mr.  Wright) :  Mr.  Chambers,  I  show 
you  Plaintiff's  Exhibit  marked  No.  1  for  identifica- 
tion, which  purports  to  be  a  photostatic  copy  of  a 
document,  and  ask  you  whether  or  [24]  not  that 
photostatic  copy  was  made  by  you? 

A.     Yes,  sir,  it  was. 

Q.    Where  was  it  made? 

A.  In  the  offices  of  Pacific  Southwest  Airlines  in 
San  Diego. 

Q.  And  is  it  a  fair  and  accurate  representation 
of  the  original?  A.     Yes,  sir,  it  is. 

Mr.  Wright :  T  will  offer  the  exhibit  marked  No. 
1   for  identification  in  evidence. 

The  Court:     It  may  be  received  in  evidence. 

The  Clerk:     Exhibit  1. 

(The  photostat  referred  to  was  received  in 
evidence  as  Government's  Exhil^it  No.  1.) 

Q.  (By  Mr.  Wright):  Mr.  Chambers,  I  show 
you  Plaintiff's  Exhibit  marked  No.  2  for  identifica- 
tion, which  purports  to  be  a  photostatic  copy  of  two 
documents  in  one  photostat,  and  ask  you  whether 
or  not  the  photostat  was  made  by  you? 
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A.     Yos,  sir,  it  was. 

Q.     And  whei'e  was  it  made? 

A.  Ill  the  oflfiees  of  rivcaf  l.ak<'<  Airlines  in 
Burbank. 

Q.  That  was  duiin.u'  the  occasion  of  the  examina- 
tion of  records  of  theirs  that  yon  just  testified  to? 

A.     Yes,  sir. 

Mr.  Wright:  I  offer  PLaintiff's  Exhibit  marked 
No.  2  [25]  for  identification  in  evidence. 

The  Court :  Tt  may  ])e  I'eceived  in  evidence,  Ex- 
hibit 2. 

The  Clerk:     Exhibit  2. 

(The  photostat  referred  to  was  received  in 
evidence  as  Government's  Exhibit  No.  2.) 

The  Court:  Do  you  have  some  more  you  want 
marked? 

Mr.  Wright:     Yes,  your  Honor. 
Th(^  Court:     They  may  be  marki^d  for  identifica- 
tion only,  Exhibits  3  and  4. 

The  Clei-k:  3  for  identification.  4  for  ich^itifi- 
cation. 

(The    photostats    referred    to    were    marked 
(ioNcninieiit 's  Exlii))its  :■»  and  4    lor  ith^itifica-    , 
lion. ) 

(}.     i\\\    Mr.    Wright):     Mr.   Chanii)ers,    I    sliow 

viMi    Pl.iintiflf's i\ 

4'lir  ('(Mirt:     Will  you  show  it  to  opposing  coun- 


sel, phrase? 

.Mr.  Wriulit:     Oh,   I   hc'j;  your  pardon. 
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Q.  (By  Mr.  Wright):  I  show  you  Plaintiff's 
Exhibit  marked  No.  3  for  identification,  which 
purports  to  be  a  photostatic  copy  of  a  document, 
and  ask  you  whether  or  not  that  photostatic  copy 
was  made  by  you?  A.     Yes,  sir. 

(^.     Where  was  it  made  ? 

A.     In  the  offices  of  Pacific  Southwest  Airlines. 

Q.  And  is  this  a  fair  and  accurate  representa- 
tion of  the  ()rii>inal  document?  [26] 

A.     It  is. 

Mr.  Wright:  I  offer  Plaintiff's  Exhibit  No.  3 
for  identification  in  evidence. 

The  Court:     It  may  be  received  in  evidence. 

1^he  Clerk:     Exhibit  3. 

(The  photostat  referred  to  was  marked  Gov- 
ernment's Exhibit  No.  3  in  evidence.) 

Q.  (By  Mr.  Wright)  :  I  show  you  Plaintiff's 
Exhibit  marked  No.  4  for  identification,  which  pur- 
ports to  be  a  photostatic  copy  of  a  document,  and 
ask  you  whether  or  not  that  photostatic  copy  was 
made  by  you  ?  A.     Yes,  sir. 

Q.     And  where? 

A.     In  the  offices  of  Great  Lakes  Airlines. 

Q.  And  is  it  a  fair  and  accurate  representation 
of  the  original  document?  A.     It  is,  yes,  sir. 

Mr.  Wright:  I  offer  Plaintiff's  Exhibit  marked 
No.  4  for  identification  in  evidence. 

The  Court :     It  may  be  received  in  evidence. 

Ilie  Clerk:     Exhibit  4. 
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(The  photostat  referred  t<»  was  received  in 
evidence  as  Government's  Exhibit   No.  4.) 

Mr.  W'lmht:  I  request  that  Phiintifif's  Exhibits 
5  and  (>  he  marked  for  identitication.  [27] 

The  Coiiit:  Th(\v  may  be  mai'ked  for  identiti- 
cation. 

The  Glerk:  Exhibit  5  for  identitication  and  Kx- 
liil»it  ("i  for  identification. 

(The  photostats  referred  to  were  marked 
(fovernment'.N  Exhibits  .">  i\]u\  (i  for  identifica- 
tion.) 

Mr.  (lai-diner:  Just  uiv(»  me  tlie  number  on  tlic 
affidavits.  That  will  be  sufficient  for  my  purpose.  1 
will  not  have  to  inspect  these. 

(^  (By  Mr.  \Vri.c:ht)  :  Mr.  Chaml)ers,  1  show 
you  Plaintiff's  Exhibit  mai-ked  No.  5  for  identifica- 
tion, which  purports  to  be  photostatic  copy  of  a  doc- 
ument and  ask  you  whether  or  not  the  photostat  was 
made  by  you?  A.     Yes,  it  was. 

y.     And  where? 

A.  In  tli(*  offices  of  tlie  Pacific  Southwest  Air- 
lines. 

(^.  And  is  it  a  fair  and  accurate  re]>resentation 
of  the  oi'i^inal  documcTit  ^  A.     It  is. 

Mr.  Wright:  I  oi'i'rv  Plaintiff's  llxliibit  No.  5 
fni-  identification  in  evidence. 

The  Court:     It  may  be  received  m  evidence. 

The  ('l(>rk:      Kxhibit  5. 
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(/riic   pliotostat  referred  to  was  received   in 
evidence  as  Government's  Exhibit  No.  5.) 

Q.  (By  Mr.  Wright):  Mr.  Chambers,  I  show 
you  Plaintiff's  [28]  Exhil)it  marked  No.  6  for  iden- 
tification, which  ])urports  to  be  a  photostatic  copy 
of  thi'ee  documents,  and  ask  you  whether  or  not 
that  pliotostat  was  made  by  you? 

A.     Yes,  sir,  it  was. 

Q.     And  where  was  it  made? 

A.     In  the  offices  of  Great  Lakes  Airlines. 

Q.  And  is  it  a  fair  and  accurate  representation 
of  the  originals'?  A.     Yes,  sir,  it  is. 

Mr.  Wright:  I  offer  Plaintiff's  Exhibit  No.  6 
for  identification  in  evidence. 

The  Court:     It  may  be  received  in  evidence. 

The  Clerk:     Exhibit  6. 

(The  photostat  referred  to  w^as  received  in 
evidence  as  Government's  Exhibit  No.  6.) 

Mr.  Wright:  I  request  that  Plaintiff's  Exhibit 
No.  7  be  marked  for  identification.  This  one  con- 
sists of  two  sheets. 

The  Court:     It  may  be  marked. 

The  Clerk :     7  for  identification. 

(The  photostat  referred  to  was  marked  Gov- 
ernment's Exhibit  No.  7  for  identification.) 

Mr.  Wright:     And  also  No.  8  for  identification, 
also  consisting  of  two  sheets. 
The  Court :     It  may  be  marked. 
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The  derk:     Exliibit  S  for  ich^ntiHcatioii.  [1^9] 

(The  photostat  referred  to  was  marked  Gov- 
ernment's Exhi})it  No.  8  for  identification.) 

Q.  (By  Mr.  Wright):  Mr.  Chambers,  I  show 
you  Plamtiff's  Exhibit  marked  No.  7  for  identifica- 
ation,  consisting  of  two  pages,  which  pur])ort  to  be 
photostatic  co])ies  of  docmnents  and  ask  yon  whotJier 
or  not  those  photostats  were  made  by  you. 

A.     Yes,  sir,  they  were. 

Q.     And  where  were  they  made  ? 

A.     In  the  offices  of  Pacific  Southwest  Airlines. 

Q.  Ai'e  tlicy  lair  and  accurate  representations  of 
the  originals?  A.     They  are. 

Mr.  Wright:  I  offer  Plaintiff's  Exhibit  marked 
No.  7  for  identificxition  in  evidence. 

The  Coui^:     It  may  be  received  in  evidence. 

The  Clerk:     Exhiint  7. 

(The  photostat  referred  to  was  received   in 
evidence  as  Government's  Exhibit  Xo.  1.) 

Q.  (By  Mr.  Wright):  Now,  Mr.  Chami^ers,  T 
show  you  Plaintiff's  Exhibit  marked  No.  8  for 
identification  c(>nsisting  of  two  docuuKMits,  wliicli 
pni'poi't  to  be  photostatic  co])ies,  and  ask  you 
whether  or  n(>t  tliose  ])hotostati<'  co])ies  wtM'e  made 
by  you  i  A.     Tliey  wvvv. 

(j).      And  where  wefe  they  nia(h' /  [i't^ 

A.      In  the  offices  of  On^at  l^aki^s  Airlines. 

Q.  Are  they  fair  and  accui-ate  representations  of 
the  originals?  A.     Yes,  sir,  tlu\v  ai-e. 
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Mr.  Wright:  Offer  Plaintiff's  Exliihit  marked 
No.  8  for  identification  in  evidence. 

The  Coui-t :     It  may  be  received. 

The  Clerk:     Exhibits. 

(The  photostats  referred  to  were  received  in 
evidence  as  Government's  Exhibit  No.  8.) 

Mr.  Wright:  I  request  Plaintiff's  Exhibit  No.  9 
be  marked  for  identification  and  No.  10. 

The  Court:  They  may  be  marked  for  identifica- 
tion, 9  and  10. 

The  Clerk :     9  and  10  for  identification. 

(The  documents  referred  to  were  marked 
Government's  Exhibits  Nos.  9  and  10  for  identi- 
fication.) 

Q.  (By  Mr.  Wright)  :  Mr.  Chambers,  I  show 
you  Plaintiff's  Exhibit  marked  for  identification  No. 
9,  which  purports  to  be  a  photostatic  copy  of  a  docu- 
ment, and  ask  you  whether  or  not  it  was  made  by 
you 't  A.     It  was. 

Q.     And  where  was  it  made  ? 

A.     In  the  offices  of  Pacific  Southwest  Airlines. 

Q.  And  is  it  a  fair  and  accurate  representation 
of  the  [31  ]  original  ?  A.     It  is. 

Mr.  Wright:  I  offer  Plaintiff's  Exhibit  marked 
No.  9  for  identification  in  evidence. 

The  Court :     It  may  be  received. 

The  Clerk :     Exhibit  9. 

(The  photostat  referred  to  was  received  in 
evidence  as  Government's  Exhibit  No.  9.) 
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Q.  (By  Mr.  Wriglit)  :  Mr.  Cliambers,  I  show 
you  Plaintiff's  Exhibit  marked  No.  10  for  identiii- 
cation,  whicli  purpoii:.s  to  be  a  photostatie  copy  of  a 
documc^nt,  and  ask  yon  whetlier  or  not  the  photostat 
was  made  by  you  ?  A.     1 1  was. 

Q.     And  where  was  it  made  ! 

A.     In  the  offices  of  Great  Lakes  Airlines. 

Q.  And  is  it  a  fair  and  accurate  representation  of 
the  original  ?  A.     It  is,  yes,  sir. 

Mr.  Winght:  I  offer  Plaintiff's  Exhibit  marked 
No.  10  for  identification  in  evidence. 

The  Court:     It  may  be  received  in  e\idence. 

The  Clerk:     Exhibit  10. 

(The  photostat  referred  to  was  received  in 
evidence  as  Government's  Exhibit  No.  10.)  ['V2] 

Mr.  Wri.ixht:  And  I  request  that  Plaintiff's  Ex- 
hibits Nos.  11  and  12  be  marked  for  identification. 

The  Clerk:  11  for  identification.  And  12  for 
identification. 

(The    photostats    n^t'ern^d    to    w(»re    marked 

(iovernment's  Exhibits  Nos.  11  and  12  \'ov  idt^n- 
tificatioii.) 

Q.  (By  Mr.  Wri.i^ht)  :  Mr.  Chambers,  1  show 
yon  I^laintiff's  Exhibit  marked  No.  11  for  identifi- 
cation, wbicb  pni'ports  to  be  a  ])hotostatic  copy  of  a 
do^Mimcnt,  and  ask  yon  whether  or  not  thr  photostat 
was  made  by  yoii  i  A.     It  was. 

Q.     And  where? 

A.      Ill  tbe  offices  of  Pacific  Sonthw(\st  Airlines. 
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Q.  And  is  it  a  fair  and  accurate  representation  of 
the  original  ?  A.     It  is. 

Mr.  Wright:  I  offer  Plaintiff's  Exhibit  marked 
No.  11  for  identification  in  evidence. 

The  Court :     It  may  be  received  in  evidence. 

The  Clerk:     Exhibit  11. 

(The  photostat  referred  to  was  received  in 
evidence  as  Government's  Exhibit  No.  11.) 

Q.  (By  Mr.  Wright) :  Now,  I  show  you  Plain- 
tiff's Exhibit  marked  No.  12  for  identification,  which 
purports  to  be  a  photostatic  copy  of  a  document, 
and  ask  you  w^hether  or  not  [33]  the  photostat  was 
made  by  you  ?  A.     It  was. 

Q.     And  wiiere  was  it  made  ? 

A.     In  the  offices  of  Great  Lakes  Airlines. 

Q.  And  is  it  a  fair  and  accurate  representation 
of  the  original  ?  A.     It  is. 

Mr.  Wright:  I  offer  Plaintiff's  Exhibit  marked 
No.  12  for  identification  in  evidence. 

The  Court :     It  may  be  received  in  evidence. 

The  Clerk :     Exhibit  12. 

(The  photostat  referred  to  was  received  in 
evidence  as  Government's  Exhibit  No.  12.) 

Q.  (By  Mr.  Wright) :  Now,  Mr.  Chambers,  re- 
f(»rring  to  Plaintiff's  Exhibit  No.  1,  for  the  record 
can  you  tell  us  what  that  is  ? 

A.  Yes,  sir.  This  is  a  passenger  manifest  of 
Pacific  Southw^est  Airlines,  Flight  90,  on  Octolu^r 
the  r)tli  from  Burl^ank  to  San  Diego. 
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Q.  Referring  now  to  Plaintiff's  Exhibit  marked 
Mo.  2,  can  yon  tell  ns  what  that  is  .^ 

A.  Yes,  sir.  The  top  of  this  exhibit  is  the  transfer 
manifest  prepared  by  (ireat  Lakes  Airlines  showing 
the  passengers  to  be  transferred  from  Bnrbank  to 
San  Diego.  The  manifest  is  from  Great  Lakes  Air- 
lines, Flight  410,  which  aiiived  in  Bnrbank  on  the 
4th  of  October — or,  rather,  wliicli  [:>4]  originated  in 
New  York  on  the  4tli  of  Octo}>er  and  arriv(»d  in 
Bnrbank  on  the  Stli. 

The  Conrt:     May  I  see  that  a  minute? 

Th(»  Witness :     Certainly. 

The  Court :     Yon  say  this  is  a  transt'cM-  manifest  ? 

The  Witness :     Yes,  sir. 

The  Court :  Well,  this  gives  the  addresses  of  the 
passengei-s,  the  weight.   What  is  San  I 

The  Witness:  That  is  tiic  aiilini'  coach  for  San 
Diego. 

The  Conrt:     S-a-n,  San  Diego? 

The  Witness:     Yes,  sir. 

The  Conrt :     Originated  at  Huibank  ? 

Th(»  Witness:     Yes,  sir. 

The  Coni-t  :  That  is,  docs  that  ni(\'ni  passiMiirci*s 
originated  at  Bnrbank  i 

The  Witn(\ss:  No,  sir,  those  passengers  came*  into 
iJiiiltaiik  oil  (Ircat  Lakc>  Aii'liiHN,  Fli^iit  IKK  and 
were  to  he  t  i'ansj)ortcd  ti'oin  Biirhank  to  San  Diego. 

'j'lir  ('oiirt:  Well,  iiow,  can  you  trll  inc  wlicn 
these  passengers  arrived  at  l)Uihank  I  Did  tiny  have 
to  l:<)  into  Southwi'sf  and  jnMchasc  a  ticket  • 
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The  Witness:  Yes,  sir,  tliev  do.  They  get  a  ticket. 
They  do  not  ])urehase  it. 

The  Court:  You  mean  it  has  already  been  paid 
for? 

The  Witness:  Yes,  sir.  The  fare  from  New  York 
to  [i^)]  San  Die^o  is  the  same  as  the  fare  t'loni  New 
\()vk  to  Hurhank. 

The  Court :  So  wlieu  tliey  ariive  at  Burbank  they 
U'o  over  to  South\v(»st 

The  Witness :     Yes,  sir. 

The  Court:     and  pick  up  a  ticket? 

The  Witness:  They  check  in,  yes,  sir.  Their 
ticket  has  been  arranged  for  them  by  Great  Lakes. 

The  Court:  Well,  now,  the  tickets  sold  by  Great 
Lakes  were  sold  to  Burbank? 

The  Witness:  No,  sir.  Great  Lakes  makes  the 
ticket  out  to  the  fbial  destination. 

The  Court:     San  Diego? 

The  Witness :     San  Diego,  yes,  sir. 

The  Court :     So  they  buy  a  ticket  to  San  Diego  ? 

The  Witness :     Yes,  sir. 

The  Court :     And  go  on  Great  Lakes  to  Burbank  ? 

The  Witness:    Yes,  sir. 

The  Couit:  Wlien  ari'iving  in  Burbank  they  go 
over  to  Southw^est  and  pick  up  a  ticket  from  South- 
west? 

The  Witness:     Yes,  sir. 

The  Court:  And  they  do  not  pay  anything  for 
the  ticket? 

The  Witness:     No,  sir. 

The  Court:     Do  you  know  who  pays  for  it? 
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Th(^  Witness :     Yes,  sir. 

The  Court :     How  do  you  know  ?  [36] 

The  Witness:  This  is  the  exchange  order  which 
is  issued  by  Pacific  Southwest.  This  number,  5159,  is 
th(^  check  that  Great  Lakes  issuers  to  Pacific  South- 
west in  payment  of  this  exchange  order. 

The  Court:     All  right. 

Q.  (By  Mr.  Wright)  :  Now,  with  further  refer- 
ence, Mr.  Chambers,  to  Plaintiff's  Exhibit  1,  wliich 
is  a  Pacific  Southwest  passenger  manifest,  and  witli 
particular  reference  to  the  column  headed  ''Agt.," 
can  you  tell  us  what  the  entries  in  that  column 
mean  ? 

A.  Yes,  sir.  On  the  first  line  S.K.C.  stands  for 
Skycoach;  the  same  on  the  second  line.  The  third 
and  fourth  lines  indicate  Air  America.  The  fifth, 
sixth  and  seventh  lines  have  a  notation,  ''Bur." 
which  means  that  the  ticket  for  those  passengers  was 
sold  by  the  Pacific  Southwest  Airlines  agent  in  Bur- 
bank;  that  is,  their  ticket  agent. 

The  eighth  line  indicates  that  ihr  ticket  was  sold 
by  Pacific  Southwest  Airlines  in  San  Diego. 

The  ninth  line,  I  am  not  sure  what  that  '*A.A.- 
S.A.N."  means  in  there.  The  ivuih  line  is  ^'U.S.- 
A.C.,"  which  stands  I'oi-  U.  S.  Aircoacli.  And  lines 
elexcn  and  twelve  also  indicate^  tlu^  ticki^t  was  sold 
by  Pacific  Southwest  in  Burbank. 

The  Court:  May  T  ask  a  (HU\'<tion  ?  Von  say 
TT.S.A.C.  means  United  States  Aircoach.  Dot^s  that 
indicate  the  ticket  was  sold  by  UnitcMl  Stat(^s  [1^7] 
Aircoach  ? 
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The  Witness :  That  indicates  tliat  that  passenger 
was  turned  over  to  Pacific  Southwest  by  U.  S.  Air- 
coach. 

The  Court:     With  or  without  a  ticket? 

The  Witness:  Well,  that  particular  indication 
would  not  indicate  which.  It  may  have  been  possible 
that  U.  S.  Aircoach  sold  the  ticket  to  the  passenger 
or  it  might  have  been  possible  that  1".  S.  Aircoach 
turned  the  passenger  over  to  Pacific  Southwest  and 
paid  for  the  passenger's  ticket. 

The  Court:  Well,  now,  where  did  this  manifest 
originate?  Burbank? 

The  Witness:    Yes,  sir. 

The  Court :  Then  I  take  it  that  U.S.A.C.  brought 
the  passenger  to  Burbank  ? 

The  Witness :     That  I  can't 

The  Court:     You  do  not  know? 

The  Witness :  No,  sir,  I  don 't.  I  could  not  assume 
that. 

The  Court:  Well,  now,  S.K.C. ;  you  say  that  is 
Skycoach  ? 

The  Witness:     Yes,  sir. 

The  Court :     What  Skycoach  ? 

The  Witness :  Skycoach  is  a  ticket  agency  w^hich 
sells  tickets  for  Great  Lakes  Airlines  and  for  Currey 
Air  Transport  to  larger  regular  carriers. 

The  Court:  S.K.C.  is  a  ticket  agency;  is  that 
right  ? 

The  Witness:     Yes,  sir. 

The  Court:  And  this  indicates  that  tlie  ticket 
ao-ency  [38]  sold  the  ticket? 


130  Civil  Aeronautics  Board  vs. 

(Testimony  of  John  W.  Chambers.) 

The  Witness:  The  ticket  agency  handles  the 
ticket  counter  at  Burbank  for  Currey  and  for  Great 
Lakes. 

The  Court :     And  Pacific  Southwest  ? 

The  Witness:  I  don't  know  of  any  aiTangement 
between  them  to  sell  their  tickets. 

The  Court :  Well,  then,  S.K.C.  indicates  that  this 
was  a  ticket  that  originated  from  the  agency?  We 
have  above.  Agent. 

The  Witness :     Yes,  sir. 

The  Court :     S.K.C.  was  the  agent  ? 

The  Witness :     Yes,  sir. 

The  Court :     Sold  the  ticket  ? 

The  Witness:  Well,  they  actually  never  had  the 
ticket,  no,  sir.  Pacific  Southwest  Airlines  issues  the 
ticket,  bills  Skycoach  for  it  and  the  individual  air- 
line that  actually  flew  the  passengei-s  into  California 
then  pays  Pacific  Southwest. 

The  Court:  Well,  now,  do  I  understand  that  tlio 
airplane  flies  a  passenger  into  Burbank  ? 

The  Witness:     Yes,  sir. 

Th(»  Court:     S.K.C.  gives  the  passenger  a  ticket? 

The  Witness:  No,  S.K.C.  tells  the  passenger  to 
check  with  Pacific  Southwest  Airlines  for  continu- 
ing transportation  to  San  Diego.  [39] 

The  Court:  Oh,  tlu^y  go  to  S.K.(\  and  S.K.C. 
sends  them  over  to  Southwest? 

The  Witness:  Well,  T  Ix^lic^vc^  thos(^  arrangements 
are  made  in  tlic  aii'planc  ])y  i\\v  stewardess.  SIk*  fi^jls 
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them  on  the  way  in,  so  it  is  not  necessary  for  them 

to  check  at  Skycoach. 

The  Court:  Oh,  it  is  not  necessary  for  them  to 
check  it? 

The  Witness:     No,  sir. 

The  Court:  Then  they  either  check  at  Skycoach 
or  they  go  ov(^r  to  Southwest  and  they  pick  u])  a 
ticket? 

The  Witness :     Yes,  sir. 

The  Court:  And  then  Southwest  bills  the  airline 
for  the  ticket? 

The  Witness :     Yes,  sir. 

Q.  (By  Mr.  Wright)  :  Mr.  Chambers,  I  show 
you  Plaintiff's  Exhibit  No.  3,  which  is  a  Pacific 
Southw^est  Airlines  manifest,  and  ask  you  to  com- 
pare it  with  Plaintiff's  Exhibit  No.  4  and  state 
whether  or  not  some  of  the  names  on  both  of  those 
exhibits  are  apparently  the  names  on  both  of  those 
exhibits  are  apparently  the  names  of  the  same  indi- 
viduals or  the  same  passengers. 

A.  Yes,  sir,  they  are.  All  of  the  names  on  Exhibit 
No.  4  are  also  on  Exhibit  No.  3. 

Q.     And  what  is  Exhibit  No.  4?  [40] 

A.  Exhibit  No.  4  is  the  transfer  manifest  pre- 
pared by  Great  Lakes  Airlines. 

Q.  And  does  that  exhibit  also  contain  a  coj^y  of 
an  exchange  order?  A.     Yes,  sir,  it  does. 

Q.  And  with  reference  now  to  the  exchange 
order,  are  there  any  notations  on  there  which  would 
indicate  whether  or  not  y)a\Tnent  was  made  for  the 
transportation  covered  by  that  exchange  order  and 
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in  what  manner  I  A.     Yes,  sir. 

]Mr.  Gardiner:  Your  Honor,  I  would  like  to  ob- 
ject to  this  line  of  questioning  on  the  ground  that 
the  exhibits,  being  in  writing,  speak  for  themselves ; 
and,  furthermore,  that  the  question  calls  for 

The  Court:  Well,  now,  that  is  perfectly  tiiie. 
They  speak  for  themselves,  but  they  are  Greek  as 
far  as  I  am  concerned.  Somebody  has  to  explain. 

Mr.  Gardiner:  The  questioning  has  brought 
forth  answers  which  consist  of  assumptions,  beliefs 
and  probabilities  and  speculations  about  which  the 
witness  is  not  necessarily  qualified. 

The  Court:  I  will  allow  you  when  the  time  comes 
to  interpret  these  documents  for  yourself.  To  me 
they  do  not  mean  anything.  They  are  just  documents. 
Somebody  has  got  to  explain  them.  It  may  be  that 
there  are  different  [41]  explanations.  I  don't  know. 

The  objection  is  overruled. 

Do  you  remember  the  question  ? 

The  Witness :     Yes,  sir,  I  do. 

In  the  upper  righthand  corner  of  the  exchatige 
order  is  the  number  r)l()0,  which  is  the  clieck  numl)er 
issued  by  Great  Lakes  Airlines  to  Pacific  Southwest 
Airliners  on  October  7th,  1953. 

Th(^  Coui't:  May  1  infcrru])!  Just  n  in(»inent  .^ 
"^'ou  say  fhc  chcM-k  iiuinher.  \ ou  mean  the  check  in 
])ayin(Mi1    Coi*  the  tickets  ! 

The  Witness:     Yes,  sir. 

The  Courf:  That  is  the  kiiul  (^f  check  yon  are 
talking  about? 

Th(^  Witness:     Yes,  sir. 
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The  Court:     All  right.  Go  ahead. 

Q.  (By  Mr.  Wright)  :  Have  you  finished  your 
answer  ? 

A.     I  believe  I  have  finished  it. 

Q.  And  is  there  any  notation  on  that  exchange 
order  which  would  indicate  any  tickets  that  were 
issued  ? 

A.  Yes,  sir,  there  is.  Also  in  the  upper  right- 
hand  corner  are  the  numbers  5502-07,  which  were 
the  ticket  numbers  issued  to  the  passengers. 

The  Court :  You  mean  it  was  the  numbers  of  all 
the  tickets  ?  A  ticket  was  issued  to  each  passenger  ? 

The  Witness :     Yes,  sir.  [42] 

The  Court :     And  that  includes  the  numbers  ? 

The  Witness :     Yes,  sir. 

Q.  (By  Mr.  Wright)  :  And  also  with  further 
reference  to  Exhibit  4,  Mr.  Chambers,  in  the  column 
headed  "Ticket  Number"  there  also  appear  some 
numbers  there.  Are  they  the  numbers  of  the  tickets 
which  are  indicated  on  the  exchange  order  or  are 
they  some  other  tickets  I 

A.  They  are  another  ticket  number.  They  are  the 
ticket  numbers  of  the  passengers,  of  the  tickets  that 
were  used  to  fly  from  their  point  of  origin  outside  of 
the  state  of  California  into  Burbank. 

Q.  And  do  those  numbers  appear  on  Plaintiff's 
Exhibit  No.  3?  A.     No,  sir. 

Q.  Do  the  ticket  numbers  indicate  on  the  ex- 
change order  on  Plaintiff's  Exhibit  No.  4  appear  on 
Plaintiff's  Exhibit  No.  3? 

A.     Yes,  sir,  they  do. 
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Q.  And  are  they  opposite  the  names  of  the  indi- 
viduals as  they  appear  on  the  transfer  manifests  ? 

A.     They  are,  yes. 

Q.  And  also  with  reference  to  Plaintiff's  p]xhihit 
3,  in  tlie  lower  portion  thereof,  on  tlic  diagonal  line 
there  appears  the  languag'e,  ''Five  Thioughs.''  Can 
you  explain  what  that  means  ?  [43] 

A.  Yes,  sir.  That  means  that  there  were  five  pas- 
seiii^ers  aboard  the  airplane  that  boarded  north  of 
Bnrbank  and  were  eontinninu'  (Hi  the  same  aircraft 
south  of  Bnrbank. 

The  Court:     That  is  Southwest,  is  it? 

The  Witness :     Yes,  sir. 

The  Court:     May  I  see  that  just  a  minute  ? 

The  Witness :     Certainly. 

The  Court :     And  the  other  one  ? 

The  Witness :     Yes,  sir. 

The  Court :  Now,  with  reference  to  Exhibit  4,  do 
these  passengers  originate  outside  the  state  of  Cali- 
fornia ? 

The  Witness :     Yes,  sir,  they  did. 

The  Court:  Where  did  they  oriirinat(»?  Do  you 
know? 

The  Witness:  Not  definitely,  no,  sir:  but  tlu\v 
would  be  somewhere  between  New  York  and  Kansas 
City. 

1'lie  Court:  And  thest^  five  passengers'  final 
destination  was  San  Diego? 

'Vhr  Witness:     Yes,  sir. 

The  Court:     Tli(»\'  wei'e  tlown  into   Diirbimk.  and 
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at  Burbank  what  happened  to  them?  What  did  they 

do  ?  Do  you  know  ? 

The  Witness:  Yes,  sir.  I  know  the  usual  pro- 
cedure. 

The  Court :     What  is  the  usual  procedure,  then  ? 

The  Witness :  What  individual  })assengers  did  I 
can't  say;  but  the  usual  procedure  was  to  deplane 
from  the  Great  Lakes  Airline  flight  at  Burbank  and 
to  go  to  the  baggage  claim  [44]  area,  pick  up  their 
baggage  and  then  go  to  Pacific  Southwest  counter 
and  check  in  there  for  their  continuing  flight  to 
San  Diego. 

The  Court:  Well,  I  understand  that  when  they 
fly  into  Burbank  planes  are  vmloaded  at  Burbank; 
that  is,  planes  from  outside  the  state  ? 

The  Witness :     Yes. 

The  Court:     Baggage  is  taken  out? 

The  Witness:     Yes. 

The  Court:  And  then  each  passenger  has  to  go 
and  pick  up  his  own  individual  baggage  ? 

The  Witness :     Correct,  yes,  sir. 

The  Court:  And  then  that  passenger,  individu- 
ally, or  with  the  help  of  a  redcap,  then  carries  the 
baggage  over  to  the  Southwest? 

The  Witness:     Yes,  sir. 

The  Court :  And  then  at  Southwest  they  pick  up 
a  ticket? 

The  Witness :     Yes,  sir. 

The  Court:     Do  they  buy  the  ticket? 

The  Witness :     No,  sir,  they  don't. 

The  Court:     Do  they  pay  anything  for  the  ticket? 
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The  Witness:     No,  sir,  they  don't. 

Tlie  Court:  Southwest  gives  them  a  ticket;  tliat 
is,  presents  them  a  ticket  ? 

The  Witness:     Yes,  sir. 

The  Court :     And  who  pays  Southwest  ?  [45] 

The  Witness:  The  carrier  that  brought  the  pas- 
sengers into  Burbank. 

Tlie  Court:     Southwest  bills  the  carriers? 

The  Witness:  Yes,  sir,  they  issue  that  exchange 
order. 

1'he  Court:  And  then  Southwest  carries  them 
down  to  San  Diego  ? 

The  Witness:     Yes,  sir. 

Q.  (By  Mr.  Wright):  Now,  Mr.  Chambei-s, 
your  testimony  so  far  in  relation  to  Plaintiff's  Ex- 
hibits 3  and  4  has  been  with  regard  to  the  five  or 
five  and  a  half  passengers  that  appear  on  both  Ex- 
hibits 3  and  4.  By  reference  to  the  column  headed 
^^Agt."  on  Plaintiff's  Exhibit  No.  3,  are  you  able 
to  state  whether  or  not  any  passengers  werc^  carried 
()]i  that  Pacific  Southwest  flight  who  were  furnished 
a])parently  by  transcontinental  can-ier  otho7'  tlian 
(Ircat  Lak(^s?  A.     Yes,  sir. 

Q.     Will  you  so  state? 

A.  On  lines  I  to  9  ihv  notations  N.A.A..  whicli 
stands  for  North  American. 

The  Court:  (^an  \vc  liavi^  tlir  stipulation  that 
Great  Lakes  is  cTigagcd  in  trans])o]-tin^-  passengers 
in  iiite]-stat(>  ti'ansportation? 

Mr.  Wi'iixlit  :      Plaintiff  will  sti]>nlate. 


I 

I 

I 


Friedkin  Aeronautics,  Inc.,  Etc.  137 

(Testimony  of  John  W.  Chambers.) 

Mr.  Ackerson :  What  is  that,  your  Honor  ?  I  am 
awfully  sorry.  [46] 

The  Court:  Well,  we  have  here  testimony  rela- 
tive to  Great  Lakes.  Are  you  willing  to  agree  that 
Great  Lakes  was  engaged  in  transporting  passengers 
in  interstate  transportation? 

Mr.  Ackerson :     I  assume  they  were,  your  Honor. 

The  Court:     Well,  I  assume  they  were,  too. 

Mr.  Ackerson :  But  I  do  not  know.  I  do  not  know 
anything  about  Great  Lakes. 

The  Court:     You  don't? 

Mr.  Ackerson :     Goodness,  no.  Hearsay. 

The  Court :     All  right.  I  might  ask  the  witness. 

You  have  been  referring  to  Great  Lakes.  What  is 
Great  Lakes  ?  Do  you  know  Great  Lakes  ? 

The  Witness :     Yes,  sir,  I  do. 

The  Court:     What  is  it? 

The  Witness:  It  is  a  large  irregular  carrier  en- 
gaged in  interstate  commerce  of  passengers. 

The  Court :     Where  is  the  flying  from  and  to  ? 

The  Witness:  Well,  its  most  used  route  is  from 
New  York  to  Chicago  to  Kansas  City  to  Burbank. 

The  Court:  Now,  do  you  know^  of  your  ov^ti 
knowledge  that  they  fly  that  route? 

The  Witness :     Yes,  sir,  I  do. 

The  Court:    All  right. 
I        I  notice  it  is  11:00  o'clock  and  we  usually  take 
a  [47]  midmorning  recess.  We  will  now  recess  until 
ten  minutes  after  11 :00. 

(Brief  recess.) 
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Q.  (By  Mr.  Wrip^ht)  :  Mi*,  dianibers,  I  do  not 
recall  wliether  1  asked  you  previously,  but  on  this 
investigative  trip  in  January-  and  February  of 
1954,  in  addition  to  Great  Lakes  and  Friedkin  Aero- 
nautics, wliich  I  believe  you  have  already  testified 
you  visited,  did  you  visit  any  other  airline  ofl&ces? 

A.     Yes,  sir,  I  did. 

Q.     More  than  one  ? 

A.  Yes,  sir,  quite  a  few,  although  not  all  of 
them  of  course  were  involved  in  this  i^ai'ticular 
investigation. 

Q.     Did  you  visit  the  Cuny  Aii*  Transport  .'' 

A.     Yes,  sir,  I  did. 

Q.     And  where  is  their  office  located? 

A.  Their  office  is  located  in  the  Great  Lakes  Air- 
lines hangar  at  Burbank. 

Q.     And  did  you  see  anyone  at  that  office  ? 

A.     Yes,  sir,  I  did.  I  spoke  to  Miss  Tillie  Gamble. 

Q.  Did  you  examine  any  of  the  records  in  that 
office? 

A.  Yes,  sir,  I  did.  1  (examined  their  Might  mani- 
fests for  the  period  froi]! — well,  October  and  Novem- 
ber and  Dec(»mber  of  195:^. 

Q.  And  is  that  the  same  jxM'iod  tliat  was  covcied 
in  [4tS]  your  examination  at  the  offices  of  Friedkin 
Aeronautics?  A.     Yes,  it  was. 

Q.  And  do  you  know  what  Cui'i-y  \\v  Ti'ans- 
]u)v\  is? 

A.  Yes,  sir.  Curry  Aii*  T]*ans])(u*t  is  a  larire  ii-- 
]-e«nilar  can-ier. 
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Q.  And  do  yon  know  what  type  of  aircraft  it 
operates  ? 

A.     Yes,  sir.  It  operates  DC-4  aircraft. 

Q.  And  do  yon  know  whether  or  not  it  was  oper- 
ating during  the  period  covered  by  your  examina- 
tion? A.     Yes,  sir. 

Q.  And  do  you  know  of  your  own  knowledge 
what  points  in  the  United  States,  if  any,  it  was 
serving? 

A.  Yes,  sir,  I  do.  It  was  serving  New  York, 
Chicago,  Kansas  City  and  Burbank. 

Q.  In  other  words,  the  same  route  that  vou  have 
already  testified  Great  Lakes  was  serving? 

A.    Yes,  sir. 

Q.  And  while  in  the  offices  of  Curry  Air  Trans- 
port did  you  make  photostatic  copies  of  any  docu- 
ments ?  A.     Yes,  sir,  I  did. 

Q.     And  what  documents  did  you  photostat? 

A.  I  photostated  their  passenger  manifests  for 
their  flights,  their  transfer  manifests  for  passengers 
to  be  transferred  to  points  other  than  Burbank  in 
California  and  copies  of  Pacific  Southwest  Airlines' 
exchange  orders.  [49] 

Q.  Did  you  make  photostats  of  all  such  docu- 
ments that  you  found  in  the  office  of  Curry  Air 
Transport?  A.     No,  sir,  I  didn't. 

Q.  What  method  of  selection  did  you  use  or 
what  criteria  did  you  use  in  making  the  photostats 
that  you  did  make  ? 

A.     Well,  as  closely  as  I  could  I  picked  the  same 
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periods  that    I    had  already   used   in   the   offices   of  ; 

Pacific  JSonthwest  Airlines.  ! 

Mr.  Wri<^ht:     I  request  that  these  docnments  hr 

marked  Plaintiff's  Exhibits ' 

The  Court:      i:]  and  14.  i 

Ml'.  Wright:     13  and  14  ioi*  identification. 

The  Clerk  :     13  and  14  ior  identification.  ' 

(The  photostats  refen-cd  to  \\(nT  marked  ; 
Government's  Exhibits  13  and  14  for  identifi-  I 
cation.) 

Q.      (i^y   Mr.    Wright):     Mr.   Chambers,    I   show 
you  Plaintiff's  Exhibit  marked  13  lor  identificiition, 
wliicli  purports  to  be  a  photostatic  copy  of  two  doeu-    ' 
ments,  and  ask  you  whether  or  not  the  j>]iotostat  was 
made  by  you.  A.     Yes,  sir,  it  was.  jj 

Q.     And  where  was  it  madef 

A.  I  would  lik(^  to  I'efn^sh  my  memoiy  on  this,  j 
but  1  believe  this  was  made  in  the  offices  of  (^reat  ; 
Lakes  Airlines.  i 

Q.     At    the    same*    time    as    the     previous    ex- 
hibits? [50]  A.     Vcs,  sir. 

(,).     And  is  it  a   fair  and  accnratc  representation 
of  the  ()riL;in:il  !  A.     Yes,  sir,  it  is. 

(j).  Now,  I  show  you  IMaintilTV  Exhibit  marked 
No.  14  for  idcntiiication,  winrh  pui-ports  to  be  a  j 
photostatic  copy  of  a  document,  and  iisk  you  whethrr  \ 
or  not  that  ])hotostat  was  niadi*  by  you  t 

A.      N'es,  si r.  it  was. 

(}.      And  wliere  was  it  nuuie  t 

A.      Ill  the  offices  of  Pacific  Southwest  Airlines. 
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Q.  And  is  it  a  fair  and  accurate  representation 
of  the  oric^inal '?  A.     Yes,  sir,  it  is. 

Mr.  Wi'ight :  Plaintiff  offers  Exhibits  13  and  14 
for  identification  in  evidence. 

The  Court:     They  may  be  received  in  evidence. 

The  Clerk:     Exhibits  13  and  14. 

(Tlie  photostats  referred  to  were  received  in 
evidence  as  Government's  Exhibits  Nos.  13  and 
14.) 

Mr.  Wright:  May  these  three  i)hotostats  be 
marked  for  identification  as  Plaintiff's  Exhibit  15? 

The  Court:     Exhibit  15  for  identification. 

Mr.  Wright :  And  the  single  photostat  as  Plain- 
tiff's Exhibit  16  for  identification?  [51] 

The  Court :     For  identification. 

The  Clerk:  15  for  identification  and  16  for 
identification. 

(The  photostats  referred  to  were  marked  Gov- 
ernment's Exhibits  15  and  16  for  identification.) 

Q.  (By  Mr.  Wright) :  Mr.  Chambers,  I  show 
you  Plantiff's  Exhibit  marked  No.  15  for  identifica- 
tion, which  purports  to  be  photostatic  copies  of  docu- 
ments in  three  sheets  and  ask  you  whether  or  not  the 
photostats  were  made  by  you? 

A.     Yes,  sir,  they  were. 

Q.     And  where  was  it  made? 

A.  The  first  sheet  was  mad(^  in  the  offices  of 
Curry  Air  Transport.  The  second  sheet  was  also 
made  in  the  offices  of  Curry  Air  Transport.  Pardon 
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me.  All  of  them  were  mad('  in  tlie  offices  of  Curry 

Air  Transi)ort. 

Q.  Then  I  show  you  Plaintiff's  Exhibit  No.  16 
for  identification,  which  also  purports  to  be  a  photo- 
static copy  of  a  document,  and  ask  you  whether  or 
not  that  photostat  was  made  by  you. 

A.     Yes,  sir,  it  was. 

Q.     And  where  was  that  madef 

A.     In  the  offices  of  Pacific  Southwest  Airlines. 

Q.  And  is  it  a  fair  and  accurate  representation  of 
the  original  ?  A.     It  is. 

Mr.  Wright:  I  offer  Plaintiff's  Exhibits  15  and 
K)  [52]  for  ideiitilication  in  evidence. 

The  Court:     They  may  be  received  in  evidence. 

The  Clerk :     Exhibits  15  and  16. 

(The  photostats  referred  to  were  received  in 
evidence  as  Government's  Exhibits  15  and  16.) 

Q.  (By  Mr.  Wright):  Now,  Mr.  (hanibers, 
from  an  examination  of  Plaintiff's  Exhibits  15  and 
16  are  you  able  to  state  whetluM*  or  not  thev  are  in 
any  way  irlated  and,  if  so,  what  is  tlie  I'elationshipf 

A.  Ves,  sir.  I  notice  tlial  four  of  flu*  names  on 
Exhi))it  15  ai'e  tlie  same  as  four  of  the  nanu^s  on 
Exhil)it  16. 

(^).  Will  you  state  the  names  (^f  those  four  indi- 
\'i(lii;ils,  plcnsc  ? 

A.  \'cs,  sii',  I  will:  Kmnsc,  two  l\(>scks  and 
Tbicbar. 

(^).      Now,  will  yon  state  what   Exiiibit   15  is? 

A.     Tlir  fii-st  paixc  of  Exhibit  15  is  a  ])hotostat  i^f 
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the  passenger  manifests  of  Curry  Air  Transport, 

Flight  1510  from  Chicago  to  Burbank. 

Q.     Have  you  finished  your  answer? 

A.     Yes. 

Q.  Now,  will  you  state  for  the  record  what  Plain- 
tiff's Exhibit  16  is? 

A.  Exhibit  16  is  Pacific  Southwest  Airlines' 
manifest  for  Flight  90  on  October  the  16th  from 
Burbank  to  San  Diego. 

Q.  Now,  I  believe  you  already  stated  that  the 
names  on  [53]  lines  1,  2  and  3  of  Plaintiff's  Exhibit 
16,  that  is,  Krause  and  two  Roseks,  which  appear  on 
Plaintiff's  16  also  appear  on  Plaintiff's  Exhibit  15. 
From  an  examination  of  Plaintiff's  Exhibit  15  are 
you  able  to  state  where  these  three  persons  origi- 
nated their  flight  ? 

A.     Yes,  sir.  They  originated  in  Chicago,  Illinois. 

Q.     All  three  of  them  ?  A.     Yes,  sir. 

The  Court :  I  assume  they  came  out  to  Burbank 
and  disembarked  at  Burbank  ? 

The  Witness :     Yes,  sir. 

The  Court:  Then  what  happened  after  they  got 
to  Burbank  ? 

The  Witness:  Then  they  went  to  San  Diego  on 
Pacific  Southwest. 

The  Court:  And  followed  the  same  procedure 
which  you  have  outlined  ? 

The  Witness:     Yes,  sir. 

The  Court :  That  is,  they  took  the  baggage  off  of 
the  plane  they  were  on,  walked  over  to  Southwest, 
picked  up  the  tickets  ? 
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The  Witness:     Yes,  sii*. 

Tlic  Court:  And  then  eontinned  down  to  San 
Diego  ? 

The  Witness :     Yes,  sir. 

The  C\Mirt:  And  Sontliwest  then  hilled  tlie  aii- 
plane  line  for  the  price  of  tlie  ticket  ?  [54] 

The  Witness:     Yes,  sir. 

Mr.  Wright:  I  reqnest  that  these  three  photo- 
stats will  be  marked  as  Plaintiff^  Exln])it  N(».  17 
for  identification. 

The  Court:  It  may  be  marked  17  for  identifica- 
tion. 

Mr.  Wright:  And  another  photostat  No.  18  for 
identification. 

The  Court :     18  for  identification. 

The  Clerk:  17  for  identification  and  18  for 
identification. 

(Tlie  photostats  referred  to  were  marked  (Jov- 
eninuMit's  Kxliibits  17  and  IS  \\)v  identification.) 

Q.  (By  Mr.  Wright):  Mr.  (Mianibers,  1  show 
you  Plaintiff's  Exhibits  marked  for  identification 
No.  17 

Tlir  Coui't  :  Before  yon  Li'et  to  tliat,  let  nie  ask 
niie  (jiiesti<ni  of  this  witness,  if  T  can.  1  notice  on 
the  various  exhibits  that  ycMi  liave  introduced,  par- 
ticulai'ly  on  Exhibit  M,  th(M-e  is  an  exchange  order, 
T^l(•ific  Southwest  Airlines.  There  appeal's  in  pi'int- 
iim  ^'Fare  11.70.''  11.70  is  crossc^d  out  and  ai)ovr  it 
i^  \M-itt«'n  ill  pencil  '*5.5r)."  Do  you  know  what  tlie 
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billing  was?  Was  it  for  the  regular  faro  at  11.70 

or  was  it  for  5.55  % 

The  Witness:  Well,  sir,  you  will  notice  that  on 
the  bottom  of  that  exhibit  there  is  a  ''Burbank" 
and  then  there  is  something  crossed  off  and  '^San." 
after  it,  and  that  11.70  was  the  fare  to  whatever  that 
is  that  is  crossed  off,  possibly  [55]  either  Oakland  or 
San  Francisco. 

The  Court :  This  is  not  the  fare,  then,  from  Bur- 
bank  to  San  Diego,  11.70? 

The  Witness :     No,  sir,  it  isn't. 

The  Court:  So  they  used  a  schedule  of  a  differ- 
ent fare  and  crossed  out  the  printing  and  wrote  in 
the  5.55? 

The  Witness :     Yes,  sir. 

The  Court:  Well,  do  you  know  of  your  own 
knowledge  whether  that  is  the  regular  fare? 

The  Witness :  Yes,  sir,  I  believe  it  is  without  tax, 
the  regular  fare  without  tax,  San  Diego  from  Bur- 
bank. 

The  Court:  Well,  they  have  got  the  tax  here.  I 
think,  if  I  can  read  it,  53  cents.  Then  1  understand 
that  the  billing  from  Southwest  to  these  airplane 
companies  was  at  the  regular  fare? 

The  Witness :     Yes,  sir,  minus  a  commission. 

The  Court:  Well,  now,  they  paid  the  commission 
to  the  agent  for  selling  the  tickets,  I  assume  ? 

The  Witness:     Yes,  that's  correct. 

The  Court:  Well,  now,  you  testified  on  one  of 
th(^  exhibits  a  little  while  ago  that  a  check  was  sent. 

The  Witness:     Yes,  sir. 
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The  Coui-t :     That  is,  a  check  for  tlic  Tare  ? 

The  Witness  :     Yes,  sir. 

The  Coiiit:  I  do  not  i-(^nieniber  what  exliihit  it 
was,  hut  was  [5()]  tliat  a  check  t'oi*  the  entirr  t'ai'c, 
that  is,  the  regular  normal  fare  ? 

Th(»  Witness:  Minus  the  commission  that  Pacific 
Southwest  paid  to,  in  tliis  instance,  Curry  Air 
Trans})ort  for  turning  the  passengers  over  to  them. 

The  Court :  Do  they  ])ay  tlic  reirnhir  seller's  com- 
mission? 

The  Witness:     Yes,  sir. 

The  Coui^t:     In  other  words,  if  they  turned  tli- 
passenger  over  to  Southw^est  then   Southwest   will 
give  them  credit  for  what  they  would  ])ay  a  regular 
ticket  agent  for  selling  the  ticket  ? 

The  Witness :     That  is  correct,  yes,  sir. 

The  Court:     All  right.  You  may  ])roceed. 

Q.  (By  Mr.  Wright) :  Mr.  Chambers,  T  show 
you  Plaintiff's  Exhibit  marked  No.  17  for  identifi- 
cati(m,  which  consists  of  three  pau'cs  of  i»liot«>stat< 
and  ask  you  whether  or  not  those  pIiotostnt<  wnr 
made  by  you.  A.     Yes,  sir,  they  were. 

Q.     And  whcr(»  w(Te  they  made? 

A.      In  the  officers  of  Curry  Air  Ti'ans])o]t. 

Q.  And  arc  they  fail*  and  accui-atc  rcjiresc^nta- 
tious  of  tlu»  original?  A.      V(^s,  sir. 

().  And  I  show  V(»u  Plantiff's  Exhibit  marked 
for  idciitilication  No.  IS.  which  purports  to  be  a 
l)botostatic  [')?]  copy  of  a  docuuKMit,  and  ask  you 
wlii^tbcr  oT'  not  that  was  mad(^  by  you. 

A.     Yes,  sir,  it  was. 
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Q.     And  where  was  that  made? 

A.     in  the  offices  of  Pacific  Southwest  Airlines. 

Q.  And  is  it  a  fair  and  accurate  representation 
of  the  original  t  A.     Yes,  it  is. 

Mr.  Wright:  I  i)^U^v  INaintiff's  Kxliihits  niai-ked 
for  identification  17  and  18  in  evidence. 

The  Court:     They  may  he  i'ecei\ed  in  e\  ideiice. 

The  Clerk:     Exhibits  17  and  18. 

(The  })hotostats  referred  to  were  received  in 
evidence  as  (lovermneiit's  Exhibits  17  and  18.) 

Q.  (By  Ml*.  Wrif^^ht).  C^an  you  tell  us,  if  you 
will.  Mr.  Chainhers,  and  if  \ou  know,  what  Exhibit 
1 7  consists  of  ? 

A.  Yes,  sir.  The  first  page  of  Exhibit  17  is  the 
passenger  manifest  of  Curry  Air  Transport's  Flight 
No.  1910  from  La  Guardia  Field,  New  York,  to  Bur- 
bank. 

Page  2  is  Curry  Air  Transport's  manifest  for  the 
same  tiight  for  passengers  boarding  in  Chicago  with 
destination  Burbank. 

Page  No.  3  is  tlie  transfer  manifest  showing  the 
passengeis  to  he  transported  to  San  Diego,  and  at 
the  bottom  of  that  exhibit  is  the  excliange  oi'dei"  of 
Pacific  Southwest  [58]  Airlines.        ,   , 

Q.  And  are  you  ai)le  to  state  what  Plaintiff's 
Exhibit  No.  18  is? 

A.  Yes,  sir.  Exhibit  No.  18  is  Pacific  Soutliwest 
Airlines'  manifest  for  Flight  DO  on  the  19th  of 
October,  from  Burbank  to  San  Diego. 

Q.     By  reference  to  Plaintiff's  Exhibits  17  and 
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18  are  you  able  to  state  whether  or  not  some  of  the 
names  of  the  passengers  on  those  exhibits  appear  on 
botli  exhibits?  A.     Yes,  sir,  they  do. 

Q.     Will  you  stiite  their  names,  please? 

A.     Yes,  sir;  Laux 

Q.  As  you  give  the  name  will  you  also,  if  you 
can,  from  Exhibit  17  state  wliere  the  passencrers 
originated? 

A.  Yes,  sir.  Mr.  Laux,  wlio  originated  in 
Chicago;  Mr. — if  I  nuiy,  I  will  spell  this — K-r-a-n- 
e-z-y-k,  who  also  originated  in  ChicaLTo:  Mr.  F(Uir- 
nier  originated  in  La  (Juardia;  and  Mi*.  Abaloti 
originated  in  La  Guardia. 

Q.     And  those  persons  also  appear  on  Exhibit  18? 

A.     Yes,  sir,  they  do. 

Q.  And  are  there  ticket  numbers  on  hotli  Ex- 
hibits 17  and  18? 

A.     Yes,  sir,  there  are. 

Q.  And  do  Exhibits  17  and  18  show  the  same 
ticket  THunbers  for  the  trip  from  Chicago  to  l^ur- 
))ank  and  Hurbank  to  ['^9]  San  Dioiro  «u'  :\vv  tbcy 
different  numbei's? 

A.     They  are  different  nuni])(M*s. 

{}.  On  pane  !^  of  Exhibit  17  is  tli(M*(^  anytbing  <>n 
lli.'it  })age  wliicli  would  indicate  \\\r  ticket  numbers 
which  appeal"  on  Exhibit  18? 

A.  N'es,  sir,  ihei'e  are.  At  tli(^  top  of  the  (^xchanire 
oi-dei-  .-n-e  the  nnnibers  4r)2<)-l2!>,  which  are  the  same 
Tininbei-s  as  the  ticket  luunbcrs  a])penri]ig  OTI  Exlu'bit 
IS. 
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The  Couit:  Before  you  ^o  to  anotlier,  I  want  to 
ask  a  question. 

Now,  when  these  aii'phine  lines  sell  a  ticket  hack 
m  New  York  or  Chicago,  do  they  sell  llie  ticket  to 
San  Diego  or  do  they  sell  it  to  Los  Angeles  f 

The  Witness:     They  sell  it  to  San  Diego,  sir. 

The  Court:     The  tieket  reads  ^^To  San  Diego"! 

The  Witness:     Yes,  sir. 

The  Court:     La  Guardia  to  San  Diego? 

The  Witness:     Yes,  sir. 

The  Court:     Have  you  seen  the  ticket  i 

The  Witness:     I  have. 

'I'he  Court:     Have  you  any  copies  of  tlic  tick(4s ? 

The  Witness :     No,  sir,  I  don  ^t. 

The  Court:     Have  you  seen  the  tickets? 

The  Witness:  I  have  seen  several  tickets,  yes, 
sir,  and  1 [m'] 

The  Coin-t  :  Th(\v  ai'e  not  sold  from  La  Guardia 
to  Los  Angeles'? 

The  Witness :     No,  sir. 

The  Court:  Or  to  Hurbank  i  T\w\'  are  sold  t  icm 
La  Guardia  to  San  Diego? 

The  Witness:     San  Diego,  yes,  sir. 

Q.  (By  Mr.  Wright):  Mr.  Chambers,  duiing 
this  investigation  in  January  and  February  of  1954, 
did  you  also  \i-;it  the  offices  ol*  V .  S.  Airc(.acli  at 
Lockheed  Terminal  i  A.      \'es,  sii',   I   did. 

Q.  And  will  you  state,  if  you  laiow.  what  V .  S. 
Aircoach  isf 

A.  Yes,  sir.  U.  S.  Aircoach  is  a  lar^e  irregnlar 
carri(^r. 
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The  Coin-t:  Tliat  may  he  marked  If)  and  20  for 
identifieation. 

The  Clerk  :     19  and  20  for  identificati(»n. 

(The  photostats  i-ef erred  to  were  marked 
Government's  Exhi])its  19  and  20  for  identifi- 
cation.) [63] 

Q.  (By  Mr.  Wright):  Mr.  (Iiamhers,  1  sliow 
you  Plaintiff's  Tv\hi])it  marked  No.  19  for  identiti- 
eation,  which  purpoi-ts  t(^  l-e  a  pliotostatie  coj)y  of 
a  doeument,  and  ask  y<>n  whethei*  or  not  that  was 
made  by  you  .^  A.     Yes,  si7\  it  was. 

Q.     And  where  ? 

A.      In  the  offices  of  U.  S.  Aireoach. 

Q.  And  is  it  a  fair  and  accurate  re])resentation 
of  the  original  i  A.     It  is,  yes,  sir. 

Q.     Now   I   show  you  Plaintiff's  Exhibit  marked 
No.  20  fo]'  identification  which  als(»  purports  to  b- 
a  photostat,  and  ask  you  wliether  or  not  that  was 
made  by  you  !  A.     Yes,  sir,  it  was. 

Q.     And  where  was  it  made  .^ 

A.      In  the  office  of  Pacific  Soutliwc^st   Airlines. 

Q.  And  is  it  a  fail*  and  accui-ate  repr(\sentation 
(d'  the  oi"iginal  !  A.      It  is,  yes,  sir. 

Mr.  Wright:  I  offer  Plaintiff's  Kxhibits  1!)  and 
20  for  identification  in  evidence. 

The  Conrt:  They  may  l)e  I'ceeixed  in  cn  idenci*, 
III  and  20. 

(Th''  photostats  I'cferred  to  weri'  i-eceixcd  in 
(evidence  as  ( Jo\  (M'nnient 's  Exhibits   1}I  aTid  20.) 
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Q.  (13y  Mr.  Wright):  Will  you  state  for  th(^ 
record  what  [64]  Exliibit  19  is? 

A.  Yes,  sir;  Exhibit  19  is  a  transfer  manifest  of 
U.  S.  Aireoach. 

Q.     Does  any  date  appear  thereon  I 

A.  Not  on — well,  actually  a  date  does  not  ap])ear 
on  the  manifest,  no,  sir;  but  through  the  flight  num- 
l)er  I  can  tell  that  the  Higlit  originated  on  the  4th 
of  October. 

Q.     And  what  is  Exhibit  No.  20? 

A.  Exhibit  20  is  a  passenger  manifest  of  J?aciiic 
Southw(»st  Airlines  on  October  the  r)t}i  for  Fliglit  90 
from  Burbank  to  San  Diego. 

Q.  And  I  believe  Exhibit  19  contains  the  name 
of  one  passenger,  does  it  not? 

A.     Yes,  sir,  it  does. 

Q.  And  does  the  name  of  that  passenger  appear 
on  Exhibit  20?  A.     Yes,  sir,  it  does. 

Q.  And  is  there  a  ticket  number  on  Exhibit  20 
for  that  passenger?  A.     Yes,  sir. 

Q.     What  is  the  ticket  number? 

A.     The  ticket  number  is  99466. 

Q.  And  does  that  ticket  number  appear  any- 
where^ on  Exhibit  19? 

A.  Yes,  sir,  it  does.  It  appears  on  the  exchange 
order  [65]  on  Exhil)it  19. 

Q.  With  reference  to  Exliibit  19  are  you  able 
to  state  where  that  passenger,  whose  name  I  believe 
you  said  was  Collin,  originated? 

A.  Not  definitely,  no,  sir.  Yes — I  take  that  back. 
Yes,  T  can.    He  oriirinated  in  Chicago. 
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The  Couii::  I  want  to  ^o  back  for  just  a  nunute. 
Excuse  me.  ^^)U  say  the  tickets  are  sold  from  La 
Guardia  to  San  J)iei;o,  l)ut  on  the  tlight  out,  some- 
body, the  stewardess,  told  them  to  go  over  to  South- 
west and  i)i('k  u])  the  ticket  to  San  Diego? 

The  Witness:     Yes,  sii*. 

Tile  Couit:     Is  any  written  memorandum  given? 

The  Witness:     No,  sir,  there  isn't. 

The  Court:     Tt  is  just  an  oral  direction^ 

The  Witness:     Yes,  sir. 

The  Court:  Well,  when  they  get  over  to  Scnith- 
W'Cst  how  do  they  identify  themsi^lves  ] 

Tlie  Witness:  Well,  Pacitic  Southwest  is  given 
a  copy  of  the  transfer  manifest  by  the  originatijic: 
airline  so  that  they  then  know  who  the  passengei- 
coming  from,  in  this  instance,  F.  S.  Aireoaeh, 
will  he. 

The  Court:  Now,  let's  detine  a  t(U-m.  You  have 
used  the  term  ''transfer  manifest/'  What  do  you 
mean  by  transfer  i  What  is  the  meaning  of  transfer? 

The  Witness:  That  is  the  name  that  has  been 
gi\-eii  to  [()()]  these  manit'i'sts  l)y  the  carriers  and 
it  indicates  a  manifest  that  shows  the  names  of  the 
peoph'  who  are  to  1)(^  ti-ansferred  from,  in  this  in- 
stance, r.  S.  Aircoacli  to  Pacitic  Southwest,  also  in 
this  instance. 

Th(»  Coui't:  It  i-efers  to  the  transfer  from  one 
airline  to  atiothei'  i 

The  Witness:     That's  correct,  yes,  sir. 

The  (\»u!t:  It  does  not  refer  to  the  transfer 
from   L.i  (Inardia  t(»   IJnil)ank.   for  instance/ 
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The  Witness:     No,  sir.   That's  correct. 

The  Court:     But  from  one  airline  to  another? 

The  Witness:     Yes,  sir. 

The  Court:     All  rio'ht. 

Mr.  Wrioht :  May  these  two  photostats  be 
marked  for  identification  as  Plaintiff's  Exhibit 
No.  21  t 

The  Coui-t :     It  may  be  marked  21. 

The  (^lerk:     21  for  identification. 

The  Court:  21  for  identification  only.  21  con- 
sists of  two  sheets. 

(The    photostats    referred    to    were    marked 
Government's  Exhibit  21  for  identification.) 

Mr.  Wrig'ht:     And  T  am  also  asking*  that  another 
sheet  ))e  marked  22  for  identification. 
The  Coui-t:     It  may  be  marked. 
The  C](»rk:    22  for  identification.  [67] 

(The  photostat  referred  to  was  marked  Gov- 
ernment's Exhibit  22  for  identification.) 

Q.  (By  Mr.  Wright) :  Mr.  Chambers,  I  show 
you  Plaintiff's  Exhibit  marked  for  identification 
21,  which  purports  to  be  two  photostatic  copies,  and 
ask  you  whether  or  not  they  were  made  by  you? 

A.     Yes,  sir;  they  were. 

Q.     And  where  w^ere  they  made? 

A.     In  the  offices  of  U.  S.  Aircoach. 

Q.  And  are  they  fair  and  accurate  representa- 
tions of  the  original?  A.     Yes,  sir;  they  are. 

Q.     And  I  show  you  Plaintiff's  Exhibit  marked 


156  Civil  Aeronautics  Board  vs. 

(Testimony  of  John  W.  Chiunlji^rs.) 
No.  22  for  identification,  which  also  purports  to  be 
a  photostatic  copy,  and  ask  you  whether  or  not  tliat 
was  made  by  you?  A.     Yes,  sir,  it  was. 

Q.     And  where  was  that  made? 

A.     In  the  offices  of  Pacific  Southwest  Airlines. 

Q.  And  is  it  a  fair  and  accurate  representation 
of  the  original?  A.     Yes,  sir;  it  is. 

Mr.  Wright:  I  offer  Plaintiff's  Exhibits  21  and 
22  for  identification  in  evidence. 

The  Court:     They  may  be  received  in  ovid(»nce. 

The  Clerk :     Exhibits  21  and  22.  [(38] 

(The  photostats  referred  to  were  received  in 
evidence  as  Government's  Exhiliits  21  and  22.) 

Q.  (By  Mr.  Wright)  :  Now,  will  you  state  for 
the  record  what  Exhibit  21  is? 

A.  Exhibit  21  are  passenger  manifests — pardon 
me.  Strike  that.  Are  transfer  manif(»sts  of  U.  S. 
Aircoach  for  the  passengers  to  be  transferred  from 
tluMr  Flight  108W  to  Pacific  Southwest  Airlines  for 
transportation  to  San  Diego. 

Q.     And  what  is  Exhibit  22? 

A.  Exhi})it  22  is  the  passenger  manifest  for  Pa- 
cific Southwest  Airlines  Flight  12  fi-om  I^urbank  to 
San   Diego. 

Q.  And  (Iocs  Exhibit  22  contain  th(^  names  of  the 
Ijasscngci's  that  a])])(»ar  on  Exhibit  21^ 

A.     Y(»s,  sir;  tlicy  do. 

Q.  And  can  y(Mi  tell  us  what  the  exchange  order 
that  apj)eais  on  the  second  page  of  Exhibit  21  wa^ 
used   t'oi"  ? 
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A.  Yes.  That  was  used  to  bill  U.  S.  Aircoach  for 
four  passengers'  travel  from  Burbank  to  San 
Diego. 

Q.  And  is  there  any  notation  or  record  on  Ex- 
hibit 21  on  the  second  page  there  which  would  in- 
dicate how  payment  was  made,  if  it  was  made? 

A.     No,  sir. 

Q.  Can  you  state  from  an  examination  of  Ex- 
liibit  21  the  city  of  origination  of  the  passengers 
that  appear  thereon  that  also  appear  on  [69]  Ex- 
liibit  22? 

A.  Yes,  sir;  I  can.  Mr.  Gloster  and  Mr.  Kettel 
originated  at  La  Guardia  Field  in  New  York.  Mr. 
Sagen  originated  in  Philadelphia  and  Mr.  George 
ill  Chicago. 

Q.  Now,  Mr.  Chambers,  these  exhibits  which  you 
have  identified  and  from  which  you  have  been  tes- 
tifying in  relation  to  Pacific  Southwest,  U.  S.  Air- 
coach,  Curry  Air  Transport  and  Great  Lakes  are 
some  of  the  photostats  that  w^ere  taken  by  you  dur- 
ing the  course  of  this  investigative  mission? 

A.    Yes,  sir. 

Q.     There  were  more?  A.     Yes,  sir. 

Q.  Are  you  able  to  state  whether  or  not  they 
contain  substantially  the  same  information  as  these 
that  have  already  been  introduced? 

A.     Yes,  sir;  they  do. 

Q.  Now,  to  go  back  to  the  earlier  part  of  the 
testimony,  Mr.  Chambers 

The  Court:  Before  you  go  l)ack  I  have  got  one 
other  ([uestion  1  want  to  ask  this  witness. 
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Now,  yoii  said  a  little  while  ago — I  am  sorry,  but 
I  want  to  get  this  piecemeal  and  I  have  to  go  back 
and  get  it  while  I  think  a))out  it — you  said  a  little 
w^hile  ago  that  these  passengers  were  told  to  go  over 
to  Southwest  after  they  got  to  Burbank.  No  written 
memorandum  was  given? 

The  Witness:     That's  correct.  [70] 

The  Court:  Now,  these  exchange  orders.  Were 
the  exchange  orders  ever  given  to  the  passengers? 

The  Witness:     No,  sir. 

The  Court:     Where  did  they  originate? 

The  Witness:  The  excliange  order  originates  at 
the  ticket  counter  of  Pacific  Southwest  Airlines. 

The  Court :  You  mean  to  say  that  the  exchange 
order  is  made  by  Pacific  Southwest? 

The  Witness:     Yes,  sir. 

The  Court:    At  the  time  a  passenger  comes  in? 

1'he  Witness:     Yes,  sir. 

The  Court:  And  then  it  is  sent  oxer  to  the  origi- 
nating carrier? 

The  Witness:     Yes,  sir. 

The  (^ourt:  The  exchange  order  says,  **To  Be 
Exchanged  for  KesiM'vation  and  Flight  Ticket  at 
Pacific  Southwest  Airlines."  Now,  your  testimony 
is  tliat  this  exchange  ord(M*  is  nev(»r  given  to  the 
passenger  ? 

'Uw  Witness:     That's  i-ight,  sir. 

Th(»  (\)nrt:  No  wi-iitcn  nK^nioraiiduin  is  \::\\v\\  lo 
the  passenger? 

The  Wi1nf's<:      No.  -^ii'. 
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The  Court:  They  are  orally  told  to  go  over  to 
Pacific  Southwest  and  pick  up  a  ticket? 

The  Witness:    That's  right;  yes,  sir. 

The  Court:  And  they  never  see  the  exchange 
orders  so  far  [71]  as  you  know  ? 

The  Witness:  So  far  as  I  know  they  don't; 
yes,  sir. 

The  Court:  And  they  never  see  the  exchange 
order  so  far  as  you  know? 

The  Witness:  So  far  as  I  know  they  don't; 
yes,  sir. 

The  Court:  They  never  have  it  in  their  posses- 
sion? 

The  Witness:  Correct.  I  did  see  in  one  instance 
a  ticket  that  was  sold  to  a  passenger  in  San  Diego 
for  passage  west,  a  stamp  on  the  ticket  which  said, 
*'0n  Arrival  at  Burbank  Check  In  at  the  Office  of 
Caribbean  American,"  and  in  that  case  the  pas- 
senger's route  was  from  San  Diego  to  Burbank,  and 
then  the  large  regular  carrier  from  Burbank  to  the 
East;  and  in  that  one  instance  there  was  a  notation 
on  the  ticket  that  he  was  to  check  in  at  the  office 
of  Caribbean  American,  which  is  a  large  regular 
carrier.  But  in  other  instances  of  westbound  pas- 
sengers I  have  not  seen  any  written  notation. 

The  Court:  Well,  of  course,  that  is  the  only 
documentary  evidence  we  have,  the  westbound  pas- 
sengers ? 

The  Witness:     That's  correct. 

The  Court:    And  those  passengers  who  originate 


160  ('i}'il  A(  roiinufirs  Board  vh. 

(Testimony  of  John  W.  Chambers.) 

outside  the  state  come  into  Burbauk  and  then  aic 

transferred  to  San  Diego? 

Tlic  Witness:     Yes,  sii*. 

Q.  (By  Mr.  Wright):  Mr.  Chambers,  during 
tlie  course  of  your  January  and  PVbruary  investi- 
gation, did  you,  among  [72]  other  things,  go  to 
Ijockheed  Air  Terminal  to  o))serve  the  arrival  of 
westbound  transcontinental  flights? 

A.     Yes,  sir;  I  did. 

Q.     And  do  you  recall  any  specific  occasion? 

A.  Yes,  sir;  I  do.  On  the  morning  of  February 
th(*  1st  I  was  at  Lockheed  Air  Terminal  and  ob- 
served the  arrival  of  a  flight  of  North  American 
Airlines  arrive  at  Burbank.  T  observed  the  pas- 
sengers deplane  and  go  to  the  baggage  area  and 
pick  up  their  })aggage  and  <^f  that  planeload  of 
passengers,  twelve  th(Mi  took  their  baggage  to  \hv 
ticket  counter  of  Pacific  Southwest,  checked  in  ther(\ 
reehecked  their  baggage^  and  they  later  boarded  a 
Pacific  Southwest  Airlines  flight  for  San  Diego. 

The  Court:  May  \  ask  a  (juestion  ?  IIow  nuicli 
time  (lapsed  then  from  the  time  th(\v  arrivinl  until 
they  checked  in  with  PacMflc  Southwest  and  took  the 
Pacific  Southwest  ])lane? 

Tile  Witness:  '^riii^  sei'vice  was  viM'v  good,  sir. 
TIh'v  didn't  wait  \(M'y  long;  nl)out,  I  would  say,  not 
hmgc]"  than   fifteen  mimites. 

Tile  ('onrt:  I'^it'teen  minutes  fi'om  the  tinu^  they 
got   off  the  ])lane  .'' 

The  Witness:  From  the  time  they  got  their  bag- 
gaire.   It  tonk  them  (|uite  <oinr  time  to  ixot  theii'  bag- 
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gage,  and  then  fifteen  minutes  after  they  checked  in 
at   the    Pacific    Southwest   counter   the    fliglit   was 
ready  to  go.  [73] 

The  Court:  Then  there  w^as  no  waiting  period 
at  all?  That  is,  just  the  time  that  was  consumed  in 
transporting  themselves  and  the  baggage  from  one 
plane  to  the  other? 

The  Witness:  Yes,  sir;  about  fifteen  additional 
minutes. 

Q.  (By  Mr.  Wright) :  Did  you  observe  whether 
or  not  th(»  passengers  were  issued  any  tickets  at 
Lockheed,  either  by  a  ticket  agent  at  the  North 
American  counter  or  at  the  Pacific  Southwest 
counter  ? 

A.  Well,  none  of  those  passengers  went  to  the 
North  American  counter,  and  at  the  Pacific  South- 
west counter  they  were  given  identification  to  board 
the  Pacific  Southwest  flight. 

Q.     And  do  you  know  what  the  identification  was  ? 

A.  No,  sir,  I  don't;  but  I  saw  them  show  some- 
tliing  at  the  gate  as  they  went  through. 

Q.     Do  you  know  whether  it  was  a  ticket? 

A.     No,  sir;  I  don't. 

Q.  Now,  I  believe  you  testified  previously  that 
you  arrived  at  Los  Angeles  International  Airport 
on  January  26,  1954?  A.     Yes,  sir. 

Q.     And  about  what  time? 

A.     It  was  close  to  6:30  in  the  evening. 

Q.  And  I  believe  you  testified,  for  the  record, 
from  [74]  where  did  you  come? 

A.     From  Chicago. 

Q.     And  by  what  means  ? 
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A.     On  United  Airlines,  Flight  631. 

Q.  Did  you  meet  any  other  member  of  the  Board 
staff  at  Los  Angeles  International  Air  Terminal 
that  evening?  A.     Yes,  sir;  I  did. 

Q.     And  who  was  it? 

A.     It  was  Franklin  Oelschlager. 

Q.     And  what  is  his  capacity  with  the  plaintiff? 

A.  He  is  the  Chief  Investigator  of  the  Office  of 
Compliance. 

Q.  And  had  you  traveled  from  Chicago  with 
him  ? 

A.  No,  sir;  I  hadn't.  It  was  quite  a  coincidence. 
I  was  surprised  to  see  him.  He  had  just  arrived 
fi'om  St.  Louis. 

Q.  Do  you  know  how  he  traveled  to  Los  Angeles 
International  Airport  ? 

A.     Yes,  sir;  I  do.  He  came  on  TWA. 

Q.  Did  either  you  or  Mr.  Oelschlager  at  that 
time  arrange  for  any  onward  transportation  from 
Los  Angeles  to  any  other  point? 

A.  Yes,  sir;  I  did.  I  went  to  the  ticket  counter  of 
Pacific  Southwest  Airlines  and  asked  for  informa- 
tion regarding  their  next  flight  to  San  Diego.  [75] 

Q.     This  was  Los  Angeles  International  Airport? 

A.     Yes,  sir;  it  was. 

Q.     And  what  counter? 

A.     The  coiuitci'  oT  Pacific  Southwest  Airlini^s. 

The  Court:     Do  they  maintain  .'ui  offict^  there? 

The  Witness:     No,  sir;  thiw  don't. 

Tlie  Couit:  What  do  you  mean  hy  counter,  tluMi? 
J)i(l  th(\   have  a  Pacific  Southwest  Airlines  sign? 
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The  Witness:  No,  sir.  I  was  confused  and  1  am 
sorry.  But  it  was  the  office  of  California  Central 
Airlines. 

The  Court:     Oh,  California  Central  Airlines. 

Mr.  Ackerson:  May  I  make  a  suggestion,  your 
Honor?  It  is  about  noon,  and  I  would  like  to  make 
it  at  this  time  if  I  may.  Your  Honor,  at  this  stage 
it  is  perfectly  all  right  with  us  to  conduct  the  two 
hearings  at  the  same  time,  but  I  do  think  the  evi- 
dence ought  to  be  somewhat  departmentalized  as 
we  go  along.  Might  I  suggest  for  clarity  of  thc^ 
record  that  this  present  witness  finish  with  South- 
west Airlines  before  he  starts  on  Cal  Central? 
Otherwise  we  are  going  to  have 

The  Court:  Are  you  getting  ready  to  start  on 
Cal  Central? 

Mr.  Wright :  As  far  as  this  witness  is  concerned, 
I  have  finished  with  Pacific  Southwest. 

The  Court:  Well,  I  think  we  ought  to  finish  up 
with  one  of  the  companies  at  a  time  so  there  won't 
be  any  confusion.  [76]  I  think  the  suggestion  is 
good. 

May  I  inquire  about  your  progress?  How  much 
time  do  you  anticipate  it  is  going  to  take  to  present 
your  witnesses? 

Mr.  Wright:  T  had  hoped,  your  Honor,  by  a 
streamlining  process,  to  complete  it  today.  However, 
we  w^ere  unable  to  serve  subpoenaes  on  two  wit- 
nesses. The  Marshal  was  unable  to  locate  them,  but 
I  believe  they  will  be  served  this  afternoon  or 
tomorrow   morning.   With   the   exception   of  those 
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two  witnesses  I  think  I  can  coin})lete  the  rest  of  my 

case  this  afternoon. 

The  Court:     Well,  now,  have  you  any  other  wit- 
ness relative  to  Southwest  other  than  this  witness  ? 

Ml".  Wright:     Yes,  I  have,  your  Honor;  several. 

The   Court:     Several   other  witnesses? 

Mr.  Wright:     That's  right. 

How  long  do  you  anticipate  it  will  take  to  put  on 
vour  evidence? 

Mr.    (xardiner:      We  have    four  witnesses,   your 
Honor.  I  believe  we  can  put  them  on  in  half  a  day.     j 

The  Court:    You  do  not  think  there  is  any  ques-     i 
tion  that  we  can  finish  tomorrow? 

Mr.  Ackerson:  Well,  I  don't  know.  I  luive  two 
or  three  witnesses.  I  will  ])ut  on  as  few  as  possible,  i 
your  Honor.  T  have  three  or  four  available  and  T  ' 
intend  to  call  about  two  [77]  of  them.  I  think  we  , 
can  do  it  in  less  than  half  a  day.  I  mean,  I  can  d(»  ' 
my  part  of  it  in  h^ss  than  half  a  day.  ^ 

The  Court:     Well,  perhaps  we  had  better  recon- 
vene at  1 :30.  That's  what  I  am  trying  to  find  out. 
It  is  a  (juestion  of  ^'u\\^\   It   would  l)(^  just  as  easy    | 
to  reeonv(>ne  at  1  :)^()  as  it  would  l)e  at  '2:00.  \ 

Ml'.  Wi'ight:     It  is  |)erfectly  satisfactory  with  tlie 
])laintitT.  | 

The  (\.urt:      All   riirht.  ' 

Ml.  Wright:     I   have  one  qu(^stion,  your  Honor. 
As  1   undersland  your  previous  statement,  you  wish 
to    conclude    the    case    separat(>ly    airainst    each    do-     , 
fendant  ?  I 

The   Court:      Well,    1    would   think   so.    In   other     ! 
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words,  I  think  Southwest  should  cross-examine  this 
witness  relative  to  Southwest  before  you  proceed 
with  the  other  matter. 

Mr.  Wright:  In  that  case,  I  would  just  like  to 
request  permission.  I  am  through  with  this  witness 
as  far  as  Pacific  Southwest  is  concerned,  but  I 
would  like  to  recall  him  for  more  direct  in  connec- 
tion with  the  other  case. 

The  Coui't:  All  right.  Then  Pacific  Southwest 
can  cross-examine  right  after  lunch. 

Mr.  Gardiner:     Thank  you,  your  Honor. 

The  Court :  We  will  now  take  a  recess  until  1 :30 
o'clock  this  afternoon. 

(Wlieieupon  at  12:00  o'clock  an  adjourn- 
ment was  taken  until  1:30  o'clock  p.m.  of  the 
same  day.)  [78] 

Thursday,  July  22,  1954—1 :30  P.M. 

JOHN  W.  CHAMBERS 
resumed  the  stand  and,  having  been  previously  first 
duly  sworn,  was  examined  and  testified  further  as 
follows : 

The  Court:     You  may  cross-examine. 

Cross-Examination 

By  Mr.  Gardiner: 

Q.  Mr.  Chambers,  when  you  visited  the  offices  of 
Pacific  Southwest  Airlines  in  San  Diego  for  the 
purposes  of  your  investigation,  did  you  receive  the 
co-operation  of  the  co]n])any  representatives? 


166  Civil  Acro)Uiutics  Board  vs. 

(Testimony  of  John  W.  Chainl>ors.) 

A.     Yes,  sir;  I  certainly  did. 

Q.  Did  they  make  available  to  yiui  all  the  doni- 
ments  and  records  which  you  reqiH^sted  ^ 

A.     Yes,  sir;  they  did. 

(^.  I  believe  you  testified  that  you  requested  tin- 
ili^ht  manifests  of  J^icific  Southwest  Airlines  for 
the  fourth  quarter  of  1953?  A.     Yes,  sir. 

Q.  Approximately  how  many  manifests  did  they 
furnish  you? 

A.  There  was  about  a  drawei-  full  in  a  I'eirular 
transfer  [79]  file  cabinet. 

Q.  That  would  be  a  drawer  full,  tlnrc  feet  deep, 
would  you  say? 

A.  Yes,  sir.  If  I  remember  correctly  that  entire 
drawer  was  filled  witli  manifests  for  tliat  (juarter. 

Q.     And  do  you  review  thosc^  manifests? 

A.     A  uTcnt  number  of  tluMii,  yes,  sir. 

Q.     Api)roximately  how  many? 

A.  Well,  1  would  say  as  a  round  miess  about 
three  hundi'ed  of  them. 

Q.     I  think  you  testified  you  made  photostats  of     \ 
a  hundred  of  them?  i 

A.     Ap])roximately,  yes,  sir. 

(^.  Tliere  was  a  u'ood  (l(\'il  (d*  testimony  dii'ectt'd 
today  to  tbe  d(»sipnation  Skycoaeh.  Is  that  tlie  full 
name  ol'  a  <'onij)any  or  eoneern,  do  you  know  ! 

A,      1   l)elie\'e  tlie  name  of  it  is  Skyeoaeb  Airliiu^s     , 
Ajrency,  inc. 

Q.     Skyco.-H'b   Airlines  Agency? 

A.     Yes,  sii'. 

().      I  believe  vou  testified  that  is  tbe  ticket  acfencv 
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and  not  a  carrier?  A.     Yes,  sir. 

Q.  And  are  you  familiar  with  Safeway  Aircoach 
Agency?  A.     Yes,  sir;  I  am.  [80] 

Q.     Is  that  an  agency?  A.     Yes,  sir. 

Q.  And  I  believe  you  testified  that  North  Ameri- 
can Airlines  is  also  an  agency? 

A.  North  American  Airline  Agency  Corporation, 
Inc.,  is  an  agency,  yes,  sir. 

Q.  And  I  believe  at  that  time  there  was  also  an 
American  Air  Bus  Agency  ? 

A.     Yes,  there  was. 

Q.     That  was  also  a  ticket  agency,  not  a  carrier? 

A.     Yes,  sir. 

Q.  Do  you  know  if  all  of  those  agencies  are  still 
in  business  in  Burbank? 

A.     I  don't  believe  all  of  them  are,  no,  sir. 

Q.  Do  you  know  which  ones  are  no  longer  op- 
erating? 

A.  As  of  the  present  date  I  couldn't  say.  I  do 
know  that  the  last  time  I  was  in  California  that 
American  Air  Bus  was  no  longer  operating  as  such. 

Q.  Do  you  know  if  Safeway  Aircoach  is  operat- 
ing at  present  in  Burbank? 

A.     The  last  information  I  had  they  were,  yes,  sir. 

Q.     What  was  the  date  of  that  information  ? 

A.  Well,  I  know  that  they  had — the  gentleman 
who  w^as  their  representative  at  one  time  was  at  the 
Terminal  when  I  was  there  in  January.  Whether 
he  actually  was  operating  or  [81]  whether  they  had 
flights  coming  in  or  not,  I  couldn't  say. 

Q.     In  testifying  with  respect  to  one  of  the  ex- 
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chancre  orders,  that  on  Exhibit  13,  the  desifcnation 
SKC  api)eai^  in  the  box,  ''Agent's  Validation/'  and 
there  is  a  desicmation  in  the  npper  rit^ht-hand  r-orner 
of  a  innnbcT-  and  a  date.  I  believe  yon  t(»stified  that 
that  was  the  date  of  pa>nnent  of  the  sum  rep- 
resented l>y  an  cxchanp^e  order:  is  that  correct? 

A.      It  was  tlie  date  of  the  chcH-k. 

Q.     Yes.  And  to  whom  was  that  pa^iiient  made? 

A.     To  Paeifie  Sonthwest  Airlines. 

Q.     And  who  was  it  paid  by? 

A.     "Ry  Great  Lakes  Airlines. 

Q.     (ireat  Lakes  Airlines.  Not  Skycoachf 

A.  Great  Lakes  Airlines,  as  I  undei^tood  it  from 
Mis.  HeiTnan,  yes,  sir. 

The  Court:    As  you  understood  it  from  wh^m? 

The  Witness:  Mrs.  Herinan.  She  is  the  Secre- 
tary-Treasurer of  Great  Lakes. 

Q.     (Tyy  Ml*.  Gardiner)  :     Pid  yon  sec  \hr  cheek? 

A.     No,  sir;  I  didn't. 

Q.  Are  you  familiar  witli  tlic  way  the  defendant, 
Paeifie  Southwest  Airlines,  j^ays  its  ronunissions  to 
ticket  a.G:eneies?  A.     I  believe  T  am.  yes,  sir. 

Q.     Is  it  youi   nTiderstandincr [S*2] 

A.  Pni'don  mc.  I  woiihl  likt^  to  ir<'t  tin*  question 
sti'ai.^ht.  if  I  may.  Do  yon  in(\ui  a,2:enci(\s  oth(M-  tlian 
the  ones  hcT'c  involved? 

Q.     No. 

The  ('(►nrt  :      \\v  means  ticket  a^^encies  LCiMierally. 

Th(^  Wit]i(»ss:     Well,  T  don't  know  Pacific  Scnifh- 

\V(  v^t  '<    I  M'ocrdlll'C    willl    ;ill    tickrl     .-ifcncirs. 
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Mr.  Gardiner:  Well,  I  withdraw  that  question, 
then. 

Q.  Are  you  familiar  with  the  activities  of  the 
ticket  agents  and  agencies  of  whom  you  spoke  this 
morning?  A.     Yes,  sir. 

Q.  Do  they  sell  tickets  on  only  certain  carriers 
which  they  represent  or  do  they  sell  tickets  on  other 
carriers? 

A.  They  sell  tickets  for  only  carrier  which  they 
rt'present. 

Q.  Do  you  know  whether  or  not  these  ticket 
ag(*ncies  of  which  we  are  speaking  sell  tickets  on 
Pacific  Southwest  Airlines  ? 

A.     In  some  instances,  yes,  sir. 

Q.     J  don't  follow  that. 

A.  For  instance,  if  I  may  give  a  for  instance, 
Skycoach  Agency  in  San  Diego  sells  Pacific  South- 
west tickets. 

Q.  Are  you  familiar  with  the  fact  that  you  can 
l)uy  a  ticket  from  that  agency  in  San  Diego  to  San 
Francisco  on  Pacific  Southwest?  [83] 

A.     Yes,  sir. 

Q.  And,  correspondingly,  a  return  trip  from  San 
Francisco  to  San  Diego?  A.     Yes,  sir. 

Q.  When  Skycoach  sells  a  ticket  for  a  flight  on 
Pacific  Southwest  Airways,  do  you  imderstand  who 
receives  the  commission  on  the  sale  of  that  ticket? 

A.     Originally,  yes.  Yes,  sir. 

(^.  Do  you  understand  that  the  ticket  agent  as 
an  agent  receives  a  conmiission  for  the  sale  of  the 
ticket?  A.     Yes,  sir. 
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Q.  And  is  it  your  understanding  that  the  carried' 
who  may  transport  the  passenger  does  not  receive 
a  commission  for  selling  a  ticket  i 

A.  I  do  not  know  that  the  carrier  does  not  or  i 
that  the  i*epresentatives  of  the*  carrier  do  not.  No,  J 
sir;  1   do  not  know.  | 

Q.  From  your  observations  at  Lockheed  Air 
Terminal  at  Burbank  have  you  o])sei'ved  any  non- 
scheduled  transcontinental  air  carrier  as  distin- 
guished from  travel  agencies  maiTitained  ticket 
offices  or  counters  in  the  lobby? 

A.     That  is  a  difficult  question  to  answer.  The 
name  of  the  agency  generally  appears  above  tlu^    I 
ticket  counter,  yes,  sir.  ! 

Q.     Thank  you.   Is   it  your  imderstanding   that    | 
Great   [84]    Lakes   carries  or  operates   flights   Ix- 
tween  points  in  California  in  addition  {o  its  trans-  k 
continental  flights?  A.     Yes,  sir.  \ 

Q.     Is  it  your  understanding  that  Great    Lak(^< 
upon    occasion    continues    its    incoming    transcon- 
tinental flights  to  points  such  as  Oakland  and  San    j 
Diego?  A.     Yes,  sir.  \ 

Q.     And    is    it    your    understanding   that    North    ' 
Anici-ican    Aii'lincs   (n*   the   cai'ricrs,  the   tickets   of   \ 
whom  ai"c  sold  by   Nm'tli   Aniei'ican  Airlines  ticket    I 
agcnc)',  also  co!itinuc  tiiglits  to  points  beyond  ]>ur- 
bank  in  ( \ali  I'oi'nia  :*  A.      Ves,  sir.  ' 

(^.     And    do    yon    have    the    sanu*    und(M*standinLr    \ 
with  respect  to  ontljound  tliLrhts,  nanieK',  tiiat  tliost* 
nonscheduled  carrieis  als(»  \\\\\v  tlights  oiiginating    | 
in  San  Diego  or  Oakland  which  come  to  Burbank?   ! 
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A.  I  know  of  none  originating  in  San  Diego, 
sir;  but  Oakland,  yes,  I  do. 

Q.  As  far  as  you  know  the  flights  go  to  San 
Diego  and  the  irregukir  carriers  return  empty  then  ? 

A.  No,  sir.  I  haven't  testified  that  I  am  aware 
of  any  of  the  flights  of  irregular  carriers  continu- 
ing north  of  San  Diego. 

Q.  Are  you  familiar  with  the  fac»t  that  the 
Curry  Air  Transport  also  maintains  flights  which 
continue  from  [85]  Burbank  to  Oakland^ 

A.     Yes,  sir. 

Q.  And  that  North  American  Airlines  maintains 
flights  from  Burbank  to  Oakland,  carriers? 

A.  Carriers  represented  by  North  American  Air- 
lines. 

Q.     Represented  by  North  American  Airlines? 

A.     Yes. 

Q.  AVhen  you  inquired  of  Curry  Air  Transport  as 
to  their  flight  manifests  during  the  fourth  quarter 
of  1953,  approximately  how  many  were  offered  for 
your  inspection  at   Burbank? 

A.  There  was  about  three-quarters  of  a  file 
drawer  of  manifests. 

Q.     About  two  feet  or  so?  A.     Yes,  sir. 

Q.     And  did  you  review  those  manifests? 

A.     Yes,  sir;  I  did. 

Q.  Did  a  number  of  those  manifests  indicate 
that  the  passeng(»rs  listed  thereon  were  continuing 
their  flight  from  Burbank  to  Oaklatid  on  Curry  Air 
Transport  after  having  come  in  from  out  of  state? 

A.     Yes,  sir. 
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Q.  And  was  there  a  substantial  number  of  such 
manifests  whif*]i  showed  that  type  of  transporta- 
tion? A.     Yes,  sir:  there  were.  [86] 

Q.  1  ))elieve  you  testified  this  morning,  Mr. 
Chambers,  that  the  Skycoaeh  ticket  agency  in  ar-  1 
ranging  for  the  transportation  of  passengers  from  | 
Chicago  and  Kansas  City  to  Burt)ank  and  other 
points  in  Los  Angeles  sometimes  utilizes  local  car- 
riers in  California  to  take  them  to  their  ultimate 
destination  in  California. 

A.     (Witness  nods  affirmatively.) 

Q.  Did  you  discuss  that  subject  with  representa- 
tives of  Skycoaeh?  A.     Yes,  sir. 

Q.  And  when  were  those  discussions  held  and 
with  whom? 

A.  On  January  the  2r)th  at  the  Skycoaeh  ticket 
counter  at  Midway  Airport  in  Chicago  with  Mr. 
John  Davy. 

Q.  And  did  Mr.  Davy  tell  you  that  a  passenger 
l)oarding  a  plane  at  Cliicago  for  wliich  he  sells  those 
tickets  could  he  told  wIkmi  he  boarded  the  train 
which  cariiei"  would  take  him  from,  say,  Bnrbank 
to  Oakland?  A.     Yes,  sir;  he  did. 

Q.  And  (lid  be  say  that  they  furnished  a  ticket 
on  that  cai']'i(M*  to  the  ])assenger  at  Chicago? 

A.     No,  si]-;  li(^  didn't. 

(^.  Did  be  tell  >(»n  i\\v  name  of  the  carrier  which 
the  |)assenu'er  would  use  to  go  frc^m  Durbank  to 
Oakland  ?  A.     Yes,  he  did. 

{).      What  was  that  f  [ST] 

A.      P:)('ifi(*  S(»utbw(^st. 
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Q.  Did  he  state  that  the  lines  on  which  he  sold 
tickets  also  ran  shuttle  flights  to  Oakland "? 

A.  He  said  that  he  did  not  know  how  tlie  pas- 
sengers got  to  Oakland. 

Q.  You  just  testified,  J  Ijelieve,  tliat  he  told  you 
they  went  on  Pacific  Southwest? 

A.     San  Diego. 

Q.  Did  you  discuss  that  subject  with  the  rep- 
resentative^ of  Skycoach  at  Burbank? 

A.     This  subject  of  how 

Q.  Which  cairiei*  would  be  utilized  for  the  inti'a- 
state  passage?  A.     Yes,  sir. 

Q.  Did  that  individual  tell  you,  as  Mr.  Davy 
had,  that  at  the  time  the  flight  left  Chicago  a  nev/ 
carric^r  would  be  utilized  for  the  California  trans- 
])07'tation? 

A.  Well,  I  didn't  ask  that  specific  question  of 
the  person  to  whom  I  was  speaking,  no,  sir. 

Q.     You  did  not  discuss  that  subject? 

A.  No,  sir.  When  the  determination  is  made  as 
to  which  carrier  shall  be  used  between  Burbank  and 
San  Diego  it  would  probably  vary  in  the  first  in- 
stance and  r  didn't  ask  the  question  of  exactly 
when  the  decision  w^as  made. 

i^.  Well,  (lid  you  receive  any  information  that 
indicated  [88]  that  that  decision  was  not  made  u!itil 
shortly  before  the  interstate  carriei*  arrived  at  Bur- 
l)ank? 

A.  1  i*eceiv(Ml  no  definite^  infoi-mati(Ui  to  that 
(*fl*(M't,  no,  sii'. 

i^.     Let  nic  ask  a  (juestion:   Do  you  k]H)W  ot'  any 
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other  carrier  that  transported  passengers  from 
Lockheed  to  San  Diego,  that  is,  passengers  who 
come  ill  on  an  interstate  carrier?  Do  you  know  of 
any  other  local  carrier  that  transported  like  South- 
west? 

The  Witness:  Well,  I  made  no— found  no  in- 
stances of  the  interstate  carriers  that  I  checked 
wdi(4'e  Southwest  Airlines  had  been  used  or  any 
other  carrier  other  than  the  two  involved  here 
today. 

The  Court:  Well,  those  ai*e  the  only  two  that  yo\\ 
know  anything  about? 

The  Witness:  That's  correct.  In  some  isolated 
instances  I  believe  that  ships  of  other  irregular  car- 
riers weie  used  to  transport  their  passengers  from 
l^urbank  to  either  San  Diego  or  to  Oakland  or  San 
Francisco. 

The  Court:  But  as  far  as  you  kuinv  the  carriers 
in  question  used  eitluM*  one  of  the  two  defendants 
who  are  in  court  today? 

The  Witness:     That's  correct,  yes,  sir. 

The  Court:  Did  both  of  the  defendants  serve 
San  Diego? 

'Vhv  Witness:     Yes,  sir;  they  do.  [S9] 

{}.  (  Hy  Mr.  ( iai'diner)  :  Hid  youi-  interrogation 
of  rejn"ese!it.*iti\-es  of  the  cai'rier  ojMM'atini^:  under 
the  Skyeonch  designation  i-esull  in  your  receiving 
infoi'inat  inii  that  somc^times  one  of  those  carriiu's 
contiinied  its  own  flight  to  Oakland? 

A.      Yes,  sir. 
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Q.  Then  did  they  indicate  the  proportion  of  the 
California  passengers  who  were  transported  on 
those  shuttle  flights  as  distinguished  from  either  of 
the  defendant  carriers? 

A.     That  is  percentage  proportion? 

Q.     Yes. 

A.  No,  sir.  The  determination,  according  to 
them,  was  dependent  upon  the  number  of  passengers 
they  had  to  transport  to  Oakland. 

Q.  In  other  words,  if  there  was  a  sufficient 
amount  of  passengers  to  w^arrant,  say,  the  use  of  a 
DC-3,  they  would  be  transported  on  one  of  their 
own  carriers'  planes? 

A.     If  the  DC-3  were  available,  yes,  sir. 

Q.  Do  you  know  whether  U.  S.  Aircoach  is  pres- 
ently operating  at  Burbank? 

A.  I  am  of  the  opinion  they  are  not  operating 
out  of  Burbank. 

Q.  Did  any  of  the  representatives  of  these  travel 
agencies  w^ith  w^hom  you  discussed  this  question 
mention  the  [90]  name  of  an  individual  by  the  name 
of  Blackwell  as  a  carrier  of  passengers  from  Bur- 
bank to  Oakland?  A.     No,  sir. 

Q.  I  believe  you  testified  that  you  conversed 
with  Mrs.  Herman,  Great  Lakes  Airline? 

A.     Yes,  sir. 

Q.  Did  not  Mrs.  Herman  tell  you  that  sometimes 
it  is  not  possible  to  designate  the  carrier  for  the 
California  transportation  imtil  after  the  interstate* 
carrier  has  arrived  at  Burbank  or  has  come  within 
thirty  minutes  of  landing  at  Burbank? 
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A.     She  didn't  mention  that,  no,  sir. 

Q.  She  didirt.  Did  any  of  the  other  individuals 
with  wliom  you  discussed  this  question  indicate  that 
the  selection  of  the  carriei*  was  Tiot  ?nad(»  until  aj)- 
proximately  that  lime? 

A.  Well,  tlicie  was  an  indication  to  that  effect, 
yes,  sir,  particularly  with  the  cai'i-iiM*  that  did  not 
fly  as  close  to  schedule  as  some  of  the  <>thers.  Of 
course,  they  would  have  to  wait  until  they  saw  wliat 
time  their  aircraft  was  going  to  arrive  in  order  to 
make  an-angemcMits  for  the  continuing  ]>ortion  of 
the  passengers'  flight. 

Q.  These  incoming  carriers  by  very  definition 
arrive  at  varying  hours,  do  they  notf 

A.     Some  of  them  do,  yes,  sir.  [91] 

Q.  And  is  it  not  a  fact  that  theiu^  arc*  sometimes 
delayed  flights  on  the  nonscheduled  carriers  com- 
ing into  Burbank  so  that  there  are  arrivals,  let  us 
say,  in  the  afternoon  instead  of  at  9:00  a.m.,  as  you 
liave    indicated?  A.     That's   convct.   yes,   sir. 

Q.  Then  the  selection  of  a  cai'i'ier  to  i)rovide 
transpoi'tation  within  the  state  of  California  and 
the  selection  of  a  flight  would  not  always  be  possible 
eight  or  ten  hours  in  ndxance  oi'  a  |)assenger's  ar- 
ri\'.'il,  would  it  ? 

A.  ll  would  be  s(^t  U|>,  as  1  Lrather,  from  th' 
regul.'ir  routine  of  the  carriei*  as  to  what  bis  pro- 
visions were.  Of  cours(»,  as  t'ai*  as  the  mnnlier  of 
passengers  are  conceiMUNl  who  ai'e  to  Ix^  tunuMl  over 
and  tlie  reservations  having  l)eeu  made,  it  is  neces- 
sar\  that  they  wait  imtil  the  flight  has  left  its  desti- 
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nation  next  prior  to  its  arrival  in  Burbank  })efore 

thev  can  make  any  reservations. 

Q.  I  take  it  from  that  that  the  substance  of 
your  answer  is  generally  in  the  affirmative;  it  would 
not  always  be  possible  to  determine  which  flight  of 
a  California  carrier  woukl  be  utilized? 

A.  Specifically,  the  answer  to  your  question,  of 
course,  is.  Yes;  but  to  qualify  it,  in  most  instances, 
particularly  Noilh  American  and  the  North  Ameri- 
can carriers  and  the  Great  Lakes  and  the  Curry 
would  know  wliat  time  their  flight  is  ^oin.^-  to  ar- 
rive every  day  in  Burbank.  [92] 

Q.  The  manifests  issued  by  these  irregular  car- 
riers are  prepared  when?  A.    At 

Mr.  Wright:  Just  a  minute.  Could  we  clarify 
that?  As  to  which  manifests? 

Mr.  Gardiner:  Manifests  covering  the  transcon- 
tinental passage. 

Mr.  Wright:     The  original  manifests? 

Mr.  Gardiner:     Yes. 

The  Witness:  VCell,  in  most  instances  of  the  car- 
riers that  I  have  observed  the  manifest  is  made  up 
})rior  to  the  time  that  the  passengers  who  have 
inade  reservations  are  intended  to  check  in.  Then 
at  flight  time,  after  it  is  determined  how  many 
])assengers  actually  have  shown  up  to  claim  their 
reservations,  the  additional  names  of  passengers 
who  are  not  there  for  the  flight  are  crossed  off. 

Q.  (By  Mr.  Gardiner)  :  And  when  is  the  mani- 
fest on  the  California  carrier  made  up  from  your 
observation?  A.     I  have  no  knowledge. 
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Q.     You  did  not  check  those  dates?  j 

A.  I  didn't  check  the  time,  no,  sir.  I  have  seen  I 
no  one  from  either  Calif oinia  Central  <>]•  Pacific  : 
Southwest  make  up  a  Hi^ht  manifest. 

Q.     I  l)elieve  you  testiiic^d  this  morning  tliat  one 
of    the    manifests    of    Pacific    Southwest    Airlines,   1 
which  contained   [93]   no   information   at   the   t<>]», 
nevertheless  contained  sufficient  information  to  de-   i 
termine  when  it  was  made  u]).  Do  you  recall  that    ' 
testimony  ?  j 

A.     No;  that  was  not  (juite  the  testimony.  The    J 
testimony  was  that  I  could  tell  the  date  of  the  flight    ; 
by  the  flight  nmnber.  You  see,  the  flight  number  is     ' 
made  up  of  the  iiuml)(»r  of  the  month  and  the  num- 
ber of  the  day  that  it  departs  from  its  originating    ' 
station.  The  flight  num])er,  if  I  remember  (M^rrectly. 
was  108,  and  from  108  you  can  know  that  the  flight 
originat(Hl  on  the  8tli  of  October. 

Q.  That,  you  say,  ai)plies  \n  the  fliglits  of  Pa-  i 
cific  Southwest  Airlines?  | 

A.     No,  sir;  of  tlu*  ii'regular  carriers.  i 

Q.  Your  testimony  tliis  morning,  I  believe,  per-  ; 
tained  to  that  of  Pacific  Southwest  manifests  which  | 
contained  no  infoi'niation  I  A.     No,  sir 

Ml.  \\']'ight:  1  do  not  I'lM'all  that  testimony.  If 
it  was  in  coiuiection  with  this  s])ecitic  (»xhibit,  I 
think  it  onglit  to  i)e  i)roduced. 

Ml',  dardinei':  1  think  it  is  immntiM'ial.  I  will 
ahandon  that    line  of  int(M-rogation. 

i).  (ienerallv  speakini^,  would  vou  sav  that  the 
manifest    of   the    ('alifornia   passengers  was   mad(^ 
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up  one  day  after  the  date  of  the  manifest  on  the 

transcontinental  carrier?  [94]  A.     Yes,  sir. 

Q.  And  this  transfer  manifest  to  which  you  made 
I'efeience,  when  would  that  be  prepared? 

A.  It  has  been  prepared  before  the  flight  of  the 
interstate  carrier  arrives  in  Burbank  on  the  air- 
craft. 

Q.     Do  you  know  how  much  before? 

A.  It  is  between  the  last  stop  before  arrival  in 
California  and  its  arrival  in  California. 

Q.  Were  you  told  of  any  instances  in  which  it  is 
prepared  by  the  agency  at  the  Burbank  Terminal? 

A.  I  believe  in  some  instances  that  is  done, 
yes,  sir. 

Q.  Do  you  know  whether  that  is  the  case  more 
often  that  not? 

A.  No;  I  don't  know  which  is  more  often  the 
case. 

Mr.  Gardiner :  I  have  no  further  questions,  your 
Honor. 

The  Court:    Any  other  questions? 

Mr.  Wright :     I  have  one,  your  Honor. 

Redirect  Examination 
By  Mr.  Wright: 

Q.  Do  you  know  whether  or  not  Lockheed  Air 
Terminal  has  any  policy  regarding  the  rental  of 
ticket  counter  space  at  Lockheed  Air  Terminal  to 
ticket  agents? 

A.  Yes,  I  do.  Lockheed  has  a  policy  not  to  rent 
Sluice  to  ticket  agencies.  [95] 
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Mr.  Wri^rht:     That  is  all. 

Tlic  Coiii't:     Vou  may  step  down. 

Ml'.  W'li^^ht:  Pardon  me,  your  Honor.  An*  \vr 
to  ])roc'eed  now  with  P.S.A.,  or  is  this  witness  going 
to  })v  permitted  to  testify  as  to  California  Central  f 

The  Court:  T  ])i*esume  we  had  better  proceed 
with  this  witness  wliilc  he  is  on  the  stand  and  pro- 
ceed with  the  other. 

Mr.  Gardiner:     Your  Honor,  could  I  havo  on 
question  on  recross? 

The  Court:     All  right. 

Mr.  Gardiner:  I  was  waiting  for  that  last  point 
brought  out  on  redirect. 

Recross-Examination 
By  Mr.  Gardiner: 

Q.  Notwithstanding  this  policy  to  whicii  you 
have  just  made  reference,  is  it  not  a  fact  from  youi 
observation  tliat  there  are  a  luimber  of  ticket  agen- 
cies selling  transcontinental  space  on  large,  irregii- 
lai*  eaii'icMs  presently  operating  in  Burbank ? 

A.  That  auain  is  a  difficult  (juestion  to  auswei* 
because  the  peoph'  who  are  a])i)earinu:  at  thost^ 
ticket  countiM's  and  ar(^  I't^presentiui:  the  in'eirnlar 
carriers,  I  am  nut  familiar  with  from  wliom  they 
receiv(»  their  paycheck. 

(^.  ^'oll  (lid  testify  earli(^r,  1  believe,  that  as  [IMi] 
of  last  tall  there  wei-e  si^vei'al  ag(»nci(>s  ojXMatinix  in 
Ibirl);nik  .^  A.     At 

{}.      I.ockheiMl  Air  Teiininal? 
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A.  At  the  terminal.  What  I  testified  was  that 
the  name  of  the  agency  now  is  permitted  to  hang 
over  the  ticket  counter. 

Mr.  Gardinca':  Thank  you.  That  is  all,  your 
Honor. 

Direct  Examination 
By  xMr.  Wright: 

Q.  Mr.  Chambers,  to  return  again  to  the  day  of 
your  arrival  in  January  in  California,  I  believe  you 
said  it  was  January  26th?  A.     Yes. 

Q.     And  you  came  on  United  Airlines? 

A.     Yes,  sir. 

Q.     From  where?  A.     Chicago. 

Q.     And  that  was  in  the  International  Airport? 

A.     Yes,  sir. 

Q.  And  at  International  you  met  another  rep- 
resentative of  the  Plaintiff's  Office  of  Compliance? 

A.     Correct,  sir. 

Q.     Whose  name  w^as 

A.     Oelschlager,  Franklin  Oelschlager.  [97] 

The  Clerk :    Is  this  the  other  case  ? 

Mr.  Wright:     That's  right. 

The  Clerk:     California  Central. 

Mr.  Ackerson:  I  wonder  if  we  could  separate 
these  Cal  Central  exhibits  by  letter. 

The  Clerk:  Well,  your  Honor,  there  are  two 
different  case  numbers.  Now,  on  the  Exhibit  tag  I 
will  init  the  num])er  of  the  case,  16755,  Civil  Aero- 
nautics vs.  California  Central,  Plaintiff's  1. 

Mr.  Ackerson:     Thank  you. 
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Mr.  Wi-ight:  And  may  these  two  photostats  be 
marked  as  Exhibit  1? 

Tlie  Clerk:     For  identification. 

The  Court:  It  may  be  marked  Exhibit  1  !(.]• 
identification. 

(The    photostats    referred    to    were    marked 
Government's  Exhibit  1  for  identification.) 

Q.  (By  Mr.  Wright)  :  Mr.  Chambers,  after  you 
met  Mr.  Oelschlager,  did  you  purchase  transporta- 
tion from  Los  Angeles  to  San  Diego? 

A.     Yes,  sir;  I  did. 

Q.  And  was  Mr.  Oelschlager  with  you  at  the 
lime?  A.     Yes,  sir. 

Q.     Did  he  also  purchase  transportation? 

A.     Yes,  sir. 

Q.     I  show  you  Plaintiff's  Exhibit  marked  N- 
1  for  [9S]  identification,  which  purports  to  hv  tw». 
photostatic    copies    of    documents,    and    ask    you    i 
whether  or  not  the  originals  of  those,  which  are  a    ^ 
l)art  of  the  original  affidavit,  arc^  docMunents  which    | 
you  puiciiased  for  transportation  to  San  Diego?        ^ 

A.     Yes,  sir.  j 

Q.     And  it  was  purchased  from  whom?  \ 

A.  From  t\w  ageiit  on  duty  at  tlu^  California 
(^entral  Airlines  counter.  •    . 

Q.     Where?  A.     Tnternational  Airport.  ' 

(^.      Did     \oii     have    any    coTiversatioTi    with    the    J 
aKcnt  !f  A.     Yes,  sir;  T  did.  1 

Q.     Was  there*  one  ag(Mit  (U*  inoi-e  than  ouo  agent?    i 

A.     Th(*    first    time    that    I    contacted    the    ticket    . 
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jij  counter  there  was  one  agent  there,  and  the  seeojid 

i|  time  there  were  two. 

Q.  And  the  first  time  you  went  to  the  ticket 
counter  did  you  buy  the  ticket  then  or  later? 

A.  No,  sir;  I  didn't.  The  first  time  I  went  to  the 
ticket  counter  T  just  got  information  concerning 
their  next  flight  to  San  Diego. 

Q.     Did  you  request  a  reservation? 

A.  No,  sir;  I  didn't.  I  just  got  the  information. 
I  requested  the  reservation  later. 

Q.  And  you  say  you  returned  to  the  ticket 
counter  later?  [99]  A.     Yes,  sir. 

Q.     The  same  day?  A.     Yes,  sir. 

Q.  And  approximately  how  long  after  your  first 
visit?  A.     I  would  presume  about  an  hour. 

Q.     And  was  Mr.  Oelschlager  with  you? 

A.     He  was  with  me  the  second  time,  yes,  sir. 

Q.  While  you  were  at  the  counter  on  the  second 
visit,  did  you  inquire  or  ascertain  the  names  of  the 
agents  who  were  at  the  counter? 

A.     Yes,  sir;  I  did. 

Q.     And  how  did  you  learn  that  information? 

A.  Well,  one  of  the  agents  called  the  other  agent, 
Winslow,  and  we  asked — I  asked  the  second  agent 
what  his  name  was,  and  he  said  Kenny. 

Q.  And  from  which  agent  did  you  make  the  pur- 
chase? A.     From  Agent  Kenny. 

Q.  At  or  before  or  during  the  time  you  were 
making  the  purchase,  did  you  have  some  conversa- 
tion with  the  agents?  A.     Yes,  T  did. 

Q.     Was  Mr.  Oelschlager  present? 
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A.     Yes,  sir;  he  was. 

Q.  Can  yow  statc^  wliat  you  rorall  of  that  oon- 
vorsation  ? 

A.  Well,  tlie  tirst  time  that  1  wvnt  to  the  ticket 
counter  I  said  that  I  had  just  arrived  from  Chicago 
on  [100]  United  Aii'lines  and  was  anxious  to  get  to 
San  Diego  and  asked  if  they  could  tell  me  when 
their  next  flight  was  and  if  there  was  space  avail- 
able; and  the  agent  told  me  that  the  next  flight  wa- 
at  9:25,  if  I  remember  correctly,  and  that  thei-e  was 
space  available  on  it. 

A  second  time  when  1  went  back  to  the  ticket 
agency  to  make  the  reservation,  I  told  the  agent  on 
duty,  wiio  was  Kenny  at  that  time,  that  I  had  run 
into  a  buddy  in  the  terminal  Iniilding  who  had  just 
come  in  from  St.  Louis  on  TWA  and  he  was  anxiou- 
to  go  to  San  Diego,  too,  and  asked  him  to  make  t\\M 
rc^servations  for  us  on  the  next  flight. 

Q.     This  was  at  the  time  you  made  the  purcha-< 
or  reservation? 

A.  This  was  at  tlu^  time  we  macU*  the  purchase 
and  the  reservation  also. 

Q.  Did  both  of  tJH^  ticket  agents,  Kenny  and 
Winslow,  as  far  as  you  know,  hear  your  statement 
tli.it  you  had  just  come  in  from  Chicago? 

A.  Yes,  sir;  th(\v  had.  And  tluMi  after  W(^  had 
])urchnsed  the  ticket  and  were  waitinu  foi-  the  ai 
rival  of  tlie  tlinht  we  discuss(Ml  with  the  agent  our 
trips  from  Chicago  and  Mr.  Oelschlager  discussed 
his  trij>  with  the  aucnt  from  St.  Lonis.  \\'«'  nien- 
ticmed  several  things  about  the  weather  and  ah<»ui 
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tlie  snow  en  route  and  we  also  talked  of  the  aircral: 

and  how  we  enjoyed  the  flight.  [101] 

Q.  Did  either  one  of  the  agents  say  anything  to 
indicate  to  you  that  you  might  be  engaged  in  inter- 
state air  travel  ?  A.     No,  sir. 

Q.     Did  they  ask  for  your  address? 

A.     No,  sir. 

The  Court:  Mr.  Wright,  let  me  see  if  I  under- 
stand your  position.  It  is  your  contention,  is  it,  that 
if  a  party  buys  a  ticket  from  Chicago  to  New  Yorlc 
or  Philadeli)hia  and  comes  to  Los  Angeles  and  dis- 
embarks from  a  plane  here  in  Los  Angeles  and  goes 
to  a  local  carrier  who  transports  within  the  stat- 
that  that  local  carrier  in  transporting  that  pas- 
senger is  then  engaged  in  transporting  passengers 
in  interstate  traffic? 

Mr.  Wright:    That  is  our  position,  your  Honor. 

The  Court :  Then  it  is  your  position  also  that  th(^ 
local  carrier  must  ascertain  and  make  certain  that 
the  passenger  w^ho  wants  accommodations  has  not 
within  a  reasonable  time  concluded  a  trip  from  out- 
side the  state? 

Mr.  Wright :    Yes,  for  their  own  protection. 

The  Court:  Isn't  that  throwing  quite  a  burden 
upon  the  local  carrier? 

Mr.  Wright  i  Well,  I  think  the  evidence  will  show 
that  at  one  time  they  were  doing  just  that. 

'^rhe  Court :  Well,  1  am  asking  you  now.  I  want 
to  know  [102]  what  your  position  is.  Now,  this  wit- 
ness has  d(»scribed  a  typical  experience.  I  expect  it 
happens    a    great    many   times.   A   person    buys    a 
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tieket  from  New  York  to  Los  Angeles;  when  he  \ 
gets  here,  he  wants  to  go  to  Oakland  or  San  Fran-    | 
cisco  or  El  Centro. 

Mr.  Wri^'ht:     That\s  right. 

The  Court:  He  goes  to  a  loc.il  caTT-iri'.  Imvs  a 
ticket.  The  loeal  carrier  sells  it. 

Mr.  W  ii<j:lit:     it   it  is  a  continuation  of  his  oriL 
in.'il  trii>  to  his  oi'i^inal  destination.  i 

The  Court:     Well,  now,  original  destination.  Hr    | 
Ijouglit  a  ticket  to  Los  Angeles. 

Mr.  Wriglit:     You  are  referring  to  this  witnes- 

Tlie  Court:  No.  1  am  just  supposing  a  persoi. 
buys  a  ticket  to  Los  Angeles  and  wli^'n  b»'  e«'ts;  1i,m*p 
lie  decides  to  go  to  San  Diego. 

Mr.   Wright:     It'  that  liappened,  1   wouldn't  say 
it   was   interstate   air  transjmrtation,   but   tlir   vast 
majority  of  tlie  cases  that   we  are  concerned  with    I 
her(» 

Tlie  Court:     Then,  you  mean,  the  passenger  h 
to  bav(^  an  intent  when  he  stai'ts  trans])ortation  !•• 
;:,-o  (Ml  beyond  Los  ^Vngcles  ! 

Mr.  Wright:     That  is  right,  your  Honor,  as  r\  i 
denced  by  the  transportation.   What  the  intent   of 
till'  passengei*  is.  > 

The  Couit  :     IJow  is  a  local  Ciirrier  to  know  wliat    | 

I 

the  [H^^n  intriit  of  tli(>  passenger  isl  | 

Mr.   Wright:      r>y  tbr  ti.'ket. 

The  Court:  Well,  a  man  grts  off  the  plane.  He 
goes  over  to  Southw(»st  and  says,  **1  have  just  come 
i'l-otn  Nrw  ^'ork.  I  want  to  go  down  to  San  I>i(»go.*' 
N(.w.    bow   does   the    local    aeent   sav,   '*What   was 
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yoU!-  iuteiit  when  you  left  New  York?  Was  it  youi: 
intent  to  go  to  San  Diego  or  was  it  yoni-  intent  to 
stop  here  in  Los  Angeles?" 

Mr.  Wright:  That  is  right,  yuui-  Honor.  Tlie 
])nrp()se  of  this  pai'tienlar  testimony  and  the  trans- 
l)<)rtati()n  involved  is  in  ])art  to  show  that  there  is 
no  sereening  or  eheck. 

IMie  Court:     No  what? 

Mr.  Wi-ight:  Screening  or  check,  at  least  at  tlie 
})resent  time,  on  the  part  of  these  two  defendants 
as  to  whom  they  carry. 

The  Court :  Then  it  is  your  contention  that  these 
local  carriers  have  to  set  up  an  information  bureau 
and  screen  their  passengers  when  they  come  in  to 
find  out  where  they  came  from,  when  they  arrived 
and  what  their  intent  was  when  they  started? 

Mr.  Wright:  No.  If  they  do  that,  that  is  up  to 
them.  It  is  OUT'  contention  that  they  should  not  cany 
interstate  passengers,  and  if  it  was  an  occasional  or 
casual  tiling  we  would  not  be  here  today.  But  J 
think  that  after  it  is  in  ninety-nine  per  cent  of  our 
testimony  will [104] 

The  Court:  Well,  let's  assume  that  it  is  not  a 
casual  inatter.  A  person  is  buying  a  ticket  in  Chi- 
cago, from  Philadelphia,  Kansas  City  oi*  New 
Oi'leans  to  Los  Angeles  and  they  arrive  either  at 
Burbank  or  arrive  at  the  International.  Now,  after 
they  arrive,  within  a  reasonable  time,  let's  say  a 
couple  of  hours,  three  hours — I  don't  know  what  a 
reasonable  time  is — they  then  purchase  a  ticket  to 
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San    Dirno   or   to   Oakland,   San   Francisco  or  El 
Centro.  N(nv,  you  contend  that  the  trip  from  Los 
An.i2:clcs  to  Oakland  or  San  Diego  or  El  Centro  is 
a  continuation  of  that  interstate  transportation  f 

Mr.  Wright:  That  is  a  part  of  our  contention  in 
this  case,  your  Honor. 

The  Court:    All  right.  You  may  proceed. 

Q.  (J^y  Mr.  Wright):  Will  you  tell  us  now. 
Mr.  Chambers,  what  occurred  subsequent  to  the 
purchase  by  you  and  Mr.  Oelschlager  of  the  tickets 
from  the  defendant,  California  Central? 

A.  Y(^s.  Well,  about  10:00  oVlock  our  tlight  ar- 
rived and  we  boarded  the  flight  and  took  off  and 
flew  to  San  Diego. 

The  Court:     On  that  ticket! 

The  Witness :     Yes,  sir. 

Mr.  Wriglit  :  Plaintiffs  offer  the  exhibit  marked 
for  identification. 

The  Court:  It  may  be  received  in  (vidence  as 
Exhibit  1.  [105] 

The  Clerk:      Kxlul)it  1. 

rriu*  ])liotostats  n^ferred  to  were  received  in 

e\  idcnce  as  (b)V('T*ninent's   Kxbibit  1.) 

The  Court:     \a\  \\\r  ask  just  one  otbrr  (juestion: 
You  paid  $5.55  for  your  tickets 
11ie   Witness:     Plus  tax,  yes,  sir. 
Tlie  ('(.urt  :      IMus  tax  i 
niie  Witness:      N'es,  sir. 
M  !■.  Wriij^ht:     1   re<|uest  that  these  two  documents 
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be  marked  as  Plaintiff's  Exhibit  No.  2  for  identi- 
fication. 

The   Court:     It   may  be  marked   Exhil)it  2   for 
id(»ntitieation. 

The  Clerk:     Exhibit  2. 

(The    photostats    referred    to    were    marked 
Government's  Exhibit  2  for  identification.) 

Mr.  Wright:  And  a  single  sheet  as  Exhibit  No. 
3  for  identification. 

The  Court:     Exhibit  3  for  identification. 
The  Clerk:     Exhibit  3  for  identification. 

(The  ])hotostat  referred  to  was  marked  Gov- 
ernment's Exhibit  3  for  identification.) 

Q.  (By  Mr.  Wright)  :  Mr.  Chambers,  I  show 
you  Plaintiff's  Exhibit  marked  No.  2  for  identifica- 
tion, which  pur])orts  to  be  two  photostatic  copies  of 
documents,  and  ask  you  whether  or  not  those  photo- 
stats were  made  by  you?  [106] 

A.     Yes,  sir,  they  were. 

Q.     And  where  were  they  made? 

A.     Tn  the  office  of  Curry  Air  Transy)ort. 

Q.  And  that  was  during  the  visit  which  you  have 
testified  about  this  morning?  A.     Yes,  sir. 

Q.  And  are  they  a  fail*  and  accurate  representa- 
tion of  the  originals?  A.     Yes,  sir. 

Q.  Now  T  show  you  Plaintiff's  Exhibit  No.  3  for 
identification,  which  ])urp()rts  to  !)(>  a  pliotostatic 
sheet  including  two  documents,  and  ask  you  whetlKM* 
or  not  tliat  is  a  photostat  that  was  made  by  you. 
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A.     Yes,  sir. 

Q.     And  where  was  that  made? 

A.     l]i  tlie  offices  of  Cnny  Air  Transport. 

Q.  And  is  it  a  fail'  ;uid  accurate  ]-e|)resentati<tii 
of  the  original  ?  A.     Tt  is,  yes,  sii*. 

Mr.  Wrioht:  T  offer  Phuntiff's  Exhibits  2  and  3 
for  idc^ntifieation  in  cvidenee. 

The  Coni-t :     They  may  b(^  i*eeeived. 

Mr.  Aekerson :  If  youi'  Tlonoi'  ])lease,  T  would 
like  to  mak(^  an  objeetion  to  this  Exhibit  3  con- 
taining thos(»  two  documents.  [1^7] 

The  Court:     Are  you  objecting  to  Exliibit  2f 

Mr.  Ackerson  :     No,  No.  2  is  all  ri^ht. 

The  Court:  Exhibit  2  may  be  introduced  in 
evidence. 

Mr.  Ackerson:  Exhibit  3  here  |)ur])orts  to  be  a 
docnnient  ])hotostated  by  Mr.  Chambers  at  Curry 
Air  T]-ans|)ort.  Now,  the  io])  j)ai1  of  that  exhibit  is 
Cal  CentraTs  billinu:  to  its  ticket  ap:ency,  vSkycoacli. 
I  do  Dot  know  whether  it  has  any  I'clation  to  this 
Imttom  \)\\v\  oi*  not.  1'his  documcMit  is  not  our  docu- 
?n«'nt.  I  do  not  know  what  it  means.  We  admit  that 
tins  top  pait  of  it  is  our  billinu'  to  Skycoach  Ajxency, 
but  how  it  .u'ot  in  Cui'i-y  Aii*  Transport  or  anythinti: 
else — I  object  to  it. 

The  Court:  We  do  not  have  a  jury  in  this  case. 
Tlir  objecti(>n  is  <>\r]TuhMl.  If  it  is  not  material,  it 
will  be  imnu'ed  by  the  CouiL 

It  may  l>e  reccixed  and  niai'krd   l\xhibit  3. 

The  Clei-k:      I':\hil)its  2  and  3. 
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(The  photostats  referred  to  were  received  in 
evidence  as  Government's  Exhibits  2  and  3.) 

Q.  (By  Mr.  Wri^crht) :  Now,  Mr.  Chambers,  will 
you  tell  us  what  the  two  sheets  of  Exhibit  2  con- 
sist of? 

A.  Yes,  sir.  It  is  the  passenger  manifests  of 
Curry  Air  Transport  Flight  No.  311  from  La 
Guardia  to  Burbank,  and  sheet  No.  2  is  passenger 
manifests  for  the  same  flight  from  Chicago  to  Bur- 
bank.  [108] 

Q.  And  can  you  tell  us  what  the  documents  con- 
tained in  Exhibit  No.  3  are? 

A.  Yes,  sir.  The  top  of  the  manifest  is  the  billing 
of  California  Central  Airlines  for  five  passengers  to 
San  Diego  addressed  to  the  Skycoach  Agency,  Lock- 
heed Air  Terminal,  Burbank,  California. 

The  Court:  Will  you  keep  your  voice  up?  T 
doubt  very  much  whether  people  at  the  counsel 
table  can  hear  you. 

The  Witness:     I  am  sorry,  sir. 

Q.  (By  Mr.  Wright) :  And  the  rest  of  that  ex- 
hibit? 

A.  The  bottom  part  of  the  exhibit  is  the  transfer 
manifest  showing  the  names  of  the  passengers  to 
be  transferred  to  California  Central  Airlines  for 
continuing  transportation  to  San  Diego. 

Q.  And  the  names  that  appear  on  Exhibit  3  also 
appear  on  Exhibit  2?  A.     Yes,  sir,  they  do. 

Q.     Tjct  me  ask  vou  again,  Mr.  Chambers,  ])a]'- 

I 
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ticiilai'ly  witli   rcrciTiice  to  Exhibit  3:  From  what 
sniii-cc  (lid  you  scMuic  tlie  originals  of  which  that  is 
a  photostatic  copy? 

A.     Prom  the  offices  of  Curry  Air  Transport. 

Q.  T  liavo  forprottcn.  Did  yoii  testify  this  morninfr 
as  to  whom  you  talked  to  at  Cui'i'y  Ai?'  Ti-ansport? 

A.     No,  sir,  I  didirt. 

Q.     Will  you  tell  us  uow  !  [loii] 

A.     I  talked  to  Miss  Tillie  Gamble. 

Q.  And  is  she  the  one  who  furnished  yu  tlxse 
documents?  A.     Y(^s,  sir. 

Q.  With  reference  to  th(^  liandwTitten  entries 
that  appear  on  Kxhibit  3  on  both  the  u])pei-  and 
lower  portions,  No.  1728,  underneath  that  11-4-53; 
do  you  know  what  that  r(»])re8ents  ? 

A.  Yes,  si]-.  'I'hat  is  the  check  mimber  of  Curry 
Air  Transport  in  [)ayment  f(U-  tlie  five  passengers 
billed  on  the  invoice  which  is  |)icture(l  \\vn\  and  the 
date  ^.s  the  date  of  the  check. 

Q.  Do  you  know  whethei'  oi-  not  there  is  any 
c(>m])a]iy  or  orp:anization  at  LoeklKM'd  Aii*  Terminal 
known  as  Skycoaeh  Ap:ency  ? 

A.     \o,  sir.  f  don't. 

Q.  l>ut  these  documents  were  in  the  tih\s  of 
('uri-y  Air  'I'ranspoi-t  !  A.     ^^^s.  sii*. 

The  Court:      May   1   ha\'e  those  n  minute? 

The  Witness  :      ^'es,  sir. 

The  C\)urt:      May   I   ask  this  witness  a  (juestion? 

The  Witness:     Yes,  sir. 

The  Court  :  i)v  two.  The^t*  live  passen,c:ers  oriE:i- 
nalrd  outside  of  th(^  statet 
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r-    The  Witness:     Yes,  sir,  they  did.  [110] 
The  Court:     And  Wwy  were  carried  to  Lockheed 
by  whom? 

The  Witness:     \^y  Curry  Air  Transport. 

The  CouH:  And  at  Lockheed  tliey  w'ere  carried 
from  Lockheed  to  San  Diego  by  California  Central  ? 

The  Witness:       Yes,  sir. 
P     The  Court:     And   California   Central  then  i)re- 
sented  a  bill  to  the  Skycoach  Agency? 

The  Witness:     Yes,  sir. 

The  Court:  You  say  you  don't  know^  of  any 
agency  designated  as  Skycoach  ? 

The  Witness:  T  do  of  an  agency  designated  Sky- 
coach, yes,  sir,  but  not  at  the  Lockheed  Air  Terminal. 

The  Court:     But  not  at  Lockheed? 

The  Witness:     No,  sir. 

The  Court :  And  you  found  this  statement  in  the 
offices  of  Curry? 

The  Witness :     Yes,  sir. 

The  Court:     All  right. 

Q.  (By  Mr.  Wright) :  Do  you  know  whether  or 
not  the  name  Skycoach  appears  over  the  counter  at 
Lockheed  Air   Teraiinal? 

A.     Yes,  sir,  it  does. 

Q.  And  is  there  any  other  name  that  appears  at 
the  same  counter? 

A.  Yes,  sir,  the  name  of  Great  Lakes  Airlines 
appears  [111]  there. 
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Q.  And  (]<»  vdU  know  \vh(*ther  Curi-y  Air  TraTi<- 
})oi-t  apjx'ars  at  the  counter? 

A.     Not  to  my  recollection,  it  doesn't;  no,  sir. 

Mr.  AVriii:ht :  May  those  two  j)liotostats  })e  marked 
as  PLxhihit  No.  4  for  identification  ? 

The  C(Hi]'t:     rt  may  be  marked  as   Exhibit  4. 

The  C'leik:      Four  for  identification. 

(Tlie    photostats    n^fci-rcd    to    were    marked 
Government's  Exhibit  4  for  identification.) 

Mr.  Wri^xlit:  And  tliis  single  sheet  as  Exhibit 
5  for  identification? 

The  Court :     Exhibit  5  fen-  identification. 
The  Clerk:     5  for  identification. 

(The  j)hotostat  referred  to  was  marke(l  dov- 
ernment's  Exhibit  5  for  identification.) 

Q.  (Ry  Mr.  Wiiirht)  :  Mr.  diambers,  I  show 
you  Plaintiff's  Exhibit  mai'ked  Xo.  4  for  identi- 
fication, which  ])ur])o]'ts  to  b(»  a  ])hotostatic  copy 
of  two  documents,  and  ask  you  wlu^ther  or  not  the 
photostat  was  made  by  yon  ?  A.     Yes.  sir. 

(,).     And  where? 

A.     At  tlie  offices  of  Cunw  Air  Ti'ansport. 

i).  And  is  it  a  t'aii"  and  aecui'ate  re])resentation  of 
the  original?  [ll!-^]  A.     V(»s,  sir,  it  is. 

(^.  1  ^li(»w  \()U  PlaintitT's  Exliibit  marked  Xo. 
r>  for  i(h'ntiii<'ation  and  ask  you  if  1  ask(Ml  you  tlie 
same  (juestionsas  I  did  reixardinir  4  for  idtMitifieation 
would  youi*  answers  be  the  sanu*  .' 

A.     Tliev  would. 
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Mr.  Wri,<>lit:  I  offer  Exhibits  4  and  5  foi-  identi- 
fication in  evidence. 

The  Court:     They  may  be  received  in  evidence. 

Tlie  Clerk :     Exliibits  4  and  5. 

(The  photostats  referred  to  were  received  in 
evidence  as  (lovernnK^nt's  Exhibits  4  and  5.) 

Q.  (By  Mr.  Wright)  :  Will  you  state  what  Ex- 
hibit 4  is? 

A.  Yes,  sir.  Exhibit  4,  page  No.  1,  are  portions 
of  two  passenger  manifests  of  Curry  Air  Trans- 
port's Flights  1611,  one  from  Philadc^lphia  to  T3ur- 
bank  and  the  other  from  La  Guardia  to  Burbank; 
and  page  2  is  a  ])assenger  manifest  for  the  same 
flight  fi^om  Chicago  to  Burbank. 

Q.     And  will  you  state  what  Exhibit  5  is? 

A.  The  top  of  Exhibit  5  is  an  invoice  from  Cali- 
fornia Central  Airlines  addressed  to  Skycoach 
Agency,  dated  November  17,  1953,  stating  on  the 
face,  ''To  bill  you  for  Burbank-San  Diego  tickets." 
And  the  l)ottom  is  the  transfer  manifest,  transfer- 
ring passengers  from  the  Curry  Air  Transport  flight 
to  the  flight  of  California  Central  Airlines.  [113] 

Q.  And  do  the  names  that  appear  on  the  transfer 
manifest,  a  part  of  Exhibit  No.  5,  also  appear  on 
Exhibit  No.  4?  A.     Yes,  sir,  they  do. 

Q.  Exhibit  No.  5,  particularly  th(^  upper  portion, 
which  is  the  California  Cc^ntral  invoice,  was  it  in  the 
same  condition  as  it  appears  in  that  photostat  w^hen 
you  took  it  from  the  files  or  when  it  was  handed  to 
vou?  A.    Yes,  sir. 
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i}.  I  make  reference  to  what  appears  to  be  a 
linr  throu^^li   Skycc.acli   Ai^ency. 

A.     Tliat  was  on  tliere  at  the  time,  sir. 

(^.     At  the  time  you  rcr^cived  the  doonments? 

A.     Vcs,   sir. 

Mr.  Wright:  I  liavc  n<>  t'uitlHT  (picstions  at  thi< 
time. 

The  Coiut :  Before  yon  start  your  cross-examina- 
tion p(']'haps  we  had  hcttci'  takr  (»ur  afternoon  n*coss. 
W(»  will  now  recess  for  fifteen  minut-es. 

(Brief  recess.) 

Mr.  Ackerson:  Voui*  Honor,  would  you  |»r»frr 
that  we  use  the  rostrum? 

Th(»  Court:  AVell,  it  is  u|)  to  you.  Y<»u  will 
])robably  he  nioi'c  at  (^ise  if  you  stand  or  walk 
around,  [lit] 

Cross-Examination 
I  >y  Ml".  Ackci-son  : 

Q.  Mr.  Chambers,  what  was  the  date  you  arrived 
in    Ij)S  Angeles  on   this  ti'ip  ? 

A.     Januai'y  the  l2()tli. 

Q.  A!id  you  ti-avclcd  on  a  rmtcd  Airlines  ticket, 
T  h('Ii("\('  !  A.     ^'('s,  sir. 

(^.  And  I  i)rli('\('  you  stat(Ml  you  oiairinated  tlint 
ticket   in  (  Miicairo  ! 

A.  \N'rll,  I  had  down  from  Washimrton  the  (h'ly 
before. 

i).     ^'es,   it   started    in    Washington. 

|)(»  you  ha\e  a  eopy  of  that   ticket  with  you  f 
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Now,  is  this  a  copy  of  the  ticket  tliat  you  «-ame 
<'ri   from   Washington,  D.  C? 
A.     Yes,  sir,  it  is. 

^).  And  that  is  Ww  coin'  that  was  in  \ mir  ailidavit, 
:s  it  not  t  A.      ^'es,  sir. 

(j).  Now,  Mr.  (  liaiiihci's,  can  you  r»*a(l  what  is  in 
this  designation  spaced  Is  that   what  you  call   it  i 

A.  \'cs,  sir.  Well,  I  don't  know  whcthci'  I  can 
lead  It  or  whether-  it  is  because  I  know  what  it  is; 
hut  it  is  from  ^^'asllin^•ton  to  diicauo  to  Los  Anti^eles 
In  San  Die^o. 

(j).  \ow,  there  i>  a  notation  over  hei'e  ''Oix'Ti." 
Is  tliat  an  op.n  ticket  I  [ll'>] 

A.  Oriuinally  wlien  I  left  Washinijfton  the  only 
pait  that  I'eserved  >pace  was  Ironi  Washington  to 
( 'hicae:o. 

{}.  And  when  you  left  rlueau'o  whei'e  did  y(»u 
reserve  spae(»  on  Tnited? 

A.      Fi'om  riiica.iro  to  Los  Angeh^s. 

Q.  Then  when  you  g<>t  in  hei"e  witli  tins  open 
d(»sii;nation  on  the  ticket  you  could  have  taken  this 
ticket  to  rinted,  Lockheed,  and  contiiuied  on  t(>  San 
Dieiro,    couldn't    you? 

A.  1  came  in  at  1  ntei-national  and  I  could  iiave 
used  tliat  ticket  to  uo  to  San  Diego,  yes,  sir. 

(^.      And   you   could    have  transrerre(l   to  anotluu* 
'ilitied  line  out  tliei-e.  Western,  and  ^one  on  to  San 
Diego,  eouhl  you  not  f 

A.      ^^^s,   si?-,    I    ct»uld    have. 

<).  And  instead  of  that  you  walked  out  oi  ii.c 
TWA  building      I  bcli<"\.    tint   ^  where  you  landed. 
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was  it  not?  A.     Well,  United. 

Q.     riiitcd  !  A.     Yes,  sir. 

Q.  And  you  walked  out  of  that  buildinir  to  the 
ripht,  faeinp:  the  ri^ht  way,  into  the  California  Cen- 
ti'al  I^uildin<r;  is  that  ri,c:ht  ? 

A.     Y(\s,  sir,  that's  correet. 

Q.  And  when  you  li'ot  into  tlie  California  Central 
Hnildini^:,  you  houLcht  a  separate^  ticket  from  Cali- 
fornia Centi'al  [ll^J]  to  c:o  to  San  Diego? 

A.     Yes,  sir. 

Q.  And  you  paid  tlie  rcpilai*  ])i*iee  of  the  ticket 
including*  the  tax  ?  A.     Yes,  sir. 

Q.     1'he  same  as  anyone  else? 

A.     That's  correct,  yes,  sir. 

Q.  And  that  is  your  Exlnhit  No.  1,  I  take  it? 
Kxhihit  No.  1  is  that  se])arate  ticket  and  your  srati* 
pass    from   Califoi-nia   Central  ? 

A.     Yes,  sir,  correct. 

Q.  Now,  let's  refer  to  these  other  exhibits  for  a 
moment.  Goverimient's  Exhibit  No.  r^,  it  says  on  this 
billinir  to  Skycoach?  A.     Yes,  sir. 

(^.     That  was  one  sepai"at(^  pa])er,  wasn't  it  .-* 

A.      ^'es,  sir,  it  was. 

(^.     And    it  shows  paid   1712:1   11-4-53? 

A.      V(>s,  sir. 

(^.      Did  you  see  that  check? 

A.     No,  sir,  I  didn't. 

(}.  ^'(>ll  (h»n't  know  whc^ther  tliat  was  a  Skycoach 
check? 

A.  I  was  told  that  it  was  a  Curry  Air  Trans- 
p(»!*t  <'hrck. 
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Q.     But  you  did  not  see  the  check? 

A.     No,  sir.  [117] 

Q.  And  you  don't  know  whether  the  check  was 
to  Skycoacli,  then,  do  you? 

A.     No,  sir,  I  don't. 

Q.  So  you  didn't  mean  to  imply  that  Curiy  or 
Courier  or  whatever  the  name  is  paid  Cal  Central 
for  the  ticket  ?  You  don 't  know,  do  you  ? 

A.  Well,  I  was  told  that  the  check  went  to  Cali- 
fornia Central,  yes,   sir. 

Q.     But  you  did  not  see  the  check? 

A.     No,  sir,  I  didn't. 

Q.     Now,  what  is  this  check  notation  down  here? 

A.  That  is  the  same  notation  that  is  on  the  bill, 
paid  1723,  11-4-53. 

Q.  In  connection  with  this,  did  you  see  any  sepa- 
rate checks  for  the  commission  here? 

A.     No,  sir. 

Q.  Curiy's  check  was  less  commission,  then, 
wasn't  it?  A.     Yes,  sir. 

Q.     Tf  this  was  Curry's  check? 

A.     That  is  correct,  yes,  sir. 

Q.  And  these  were  tw^o  separate  pieces  of  paper 
which  you  found  in  Curry's  file?  A.     Yes,  sir. 

Q.  And  you  don't  know  whether  these  two  pieces 
of  paper  amount  to  nothing  more  nor  less  than  an 
accounting  [118]  between  Curry  and  its  ticket  agent, 
Skycoach,  do  you? 

A.  I  was  told  that  the  check  was  made  out  to 
California  Central  Airlines. 
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Q.  But  yon  don't  know  whether  or  not  these 
donirnents  amount  to  any  more  than  just  what  I 
stated,  an  aecountini::  record  between  the  tieket  agent 
and  Curry  .^  A.     Well 

The  Con  it :  Well,  he  doesirt  know  anythins: 
about  it  cxeept  the  record  itself.  The  records  speak 
for  themselves. 

Mr.  Ackersoii:  Well,  the  records  in  connection 
with  who  ])aid  wliat  to  whom  is  not  clear. 

Tlie  Coui't:  It  just  says  it  is  ])aid.  It  does  not 
say  whom  it  is  paid  by  or  whom  it  is  paid  to. 

Ml'.  Ackerson:     That's  ric:ht. 

Q.  (By  Mr.  Ackerson)  :  You  say  the  name  of 
the  ticket  ai^ent  at  Cal  Central's  name  was  Kenny  I 
Is  that  a  nickname  or  a  first  name  or  was  he  in- 
troduced as  Mr.  Kenny? 

A.  No,  sir.  When  I  asked  him  his  name,  all  lie 
said  was  *'Kemiy."  Now,  I  don't  know  wlu^ther  that 
is  his  first  or  last  name. 

Q.  With  whom  were  you  haviim-  this  conversa- 
tion about  the  weather.^  AVith  your  partner,  Oel- 
schla^(M',  or  did  oui'  ticket  au'cnt  out  there  activt^ly 
cfni verse  with  you  .'' 

A.  We  actively  conversed  with  tlu^  tick(>t  aLTiMit. 
hot!)   K<'un\'  and  Winshnv,  both  of  them.  [115^] 

(}.      lioth    Keiniy    and    Winslow? 

A.      Acs,  sii'. 

{}.  Did  you  (•iTrr  \  (.111-  Tuited  ticket  in  (^xchanjre 
Tot-  a  r;il  ('euti'al  ticket  [  A.     N(\  sir. 

(^.  \Vheu  you  came  hack,  how  did  you  come  back 
fi-om  Sail  Dieixo  .'' 
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A.  We  came  back  on  a  California  Central  Air- 
lines flight. 

Q.     From  whom  did  you  get  the  ticket? 

A.     From  California  Central  Airlines. 

Q.  Did  you  have  any  conversations  down  there 
when  you  bought  that  ticket? 

A.  Well,  just  the  normal  conversation  you  have 
when  you  pick  up  a  ticket,  yes,  sir,  questions  re- 
garding the  next  departure  time  of  the  flight. 

Q.  And  you  bought  a  ticket  from  San  Diego  to 
Burbank;  is  that  right?  A.     Yes,  sir. 

Q.  Did  you  tell  the  ticket  agent  you  were  going 
on  an  interstate  flight? 

A.     No,  sir,  we  didn't. 

Q.  Do  you  suppose  he  could  have  found  out  if 
i  you  had  not  told  him? 

The  Court:  Well,  that  is  speculation  now\  We 
j  have  not  [120]  got  time  to  speculate. 

Mr.  Ackerson:     I  apologize. 

The  Court:     Let's  get  the  facts. 

Ml*.  Ackerson:      I  apologize,  your  Honor. 

Q.  (By  Mr.  Ackerson) :  Now,  how  many  of 
these  documents  such  as  Exhibits  3  and  4,  in  other 
words,  these  billing  exhibits,  did  you  examine  out 
at  Curry's? 

A.     Just  the  ones  that  are  photostated. 

Q.     Were  there  others?  A.     No,  sir. 

Q.     Similar? 

A.     (Witness  shakes  head  negatively.) 

Q.  So  these  are  all  the  documents  of  this  type 
you  found  out  at  Curry's?  A.     Yes,  sir. 
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Q.     And  tliat  aeeounted  foT  tin*  transfei'  of  five  \ 

passeni^ei's.   Well,  the  reeord  will  speak   for  itself,  j 

Now,  Mr.  Chambers,  you  stated,  I  believe,  that  | 
y(Mi   did   see   a    Skyeoach    tiekc^t   oflfiee   si^   out    at 

Loekheed,  did  you?             A.     Yes,  sir.  i 

Q.     And  you  know,  I  ])elieve,  that  they  do  main-  i 

tain    an    office   and    telephone    out    there    rep:iilarly,  : 

(h)n't  \'()U?  I 

A.     There  is  a  mimbei*  listed  in  the  phone  book, 
yes,  sir.  T  am  aware  of  tliat.  [V21] 

Q.     ]    think    Stanley   7-2G2()   or  somethiufr:   isn't  | 

that  riuht !             A.     That  sounds  familiar.  j 

Q.     So   tliat   there   was   no   im])lieation    in    ycuir 

statement  tliat  thev  were  inaetiv(»  or  tlie  sioii  had  > 
been  left  there  by  mistake*  oi*  anything  of  the  soit, 
was  there?            A.     No,  sir. 

Mr.  Aekerson:     I   think  that  is  all,  youi*  ironci-.  , 

I 

Redirect  Kxamination  I 

\W    Mr.    Wri^ixht:  ' 

{}.     Ml*.   Ackei-son  Just  asked  you  about  a   Sky-  ' 

coach    ticket    office    at    Lockheed    Air    Terminal    at  ; 

Hui'bank.  1  think  1  j)]'eviously  had  ask(^d  you  about  i 

a  sign,  meaning  Skyeoach.  Were  you  n^fen'ing  in  \ 

answerinu"  his  (]uestion   to  an   officii   or  to   a   siirn?  | 

A.     A  si  mi.  I 

:\!r.  Wri-ht:      Tliat   is  all.  •! 
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Recross-Examination 
By  Mr.  Ackerson: 

Q.     Where  was  the  sign,  Mr.  Chambers? 

A.  It  is  over  a  ticket  counter  to  the  left  of  the 
entrance  as  yon  come  in  the  building;  at  Lockheed. 

Mr.  Ackerson :     That  is  all.  [122] 

Mr.  Wright:  I  have  no  further  questions  of  this 
witness. 

The  Court:     All  right.  You  may  step  down. 

(Witness  excused.) 
Mr.  Wright :     I  call  Robert  S.  Anis. 


ROBERT  S.  ANIS 
called  as  a  witness  by  and  on  behalf  of  the  plain- 
tiff, having  been  fii^t  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk:     Will  you  take  the  stand  and  state 
your  name,  please? 

Th(^  Witness :     Robert  S.  Anis. 

The  Clerk:     Will  you  spell  your  last  name? 

The  Witness:     A-n-i-s. 

The  Court:     Which  case  is  this  now? 

Ml'.  Wright:     P.S.A.,  your  Honor,  16754. 
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Direct  Examination 
By  Mr.  Wii^ht : 

Q.  Mr.  Aiiis,  were  you  lornierly  eiii|)luyr(l  hv 
the  defendant,  Pacific  Southwest  Airways? 

A.     Y(»s,  T  was.  ^ 

i}.     And   wiuMi  (lid  your  einployiiu'iit   with  them  \ 
commence?  A.     On  .March  9th,  19r)3.  [123]  \ 

The  Court:     1958? 

The  Witness :     Yes,  sir. 

Q.  (By  Mr.  Wri^lit)  :  And  in  what  capacity 
wcMT  you  em]doyed? 

A.     As  a  ticket  a.^'ent,  Operations  Aircnt. 

Q.     And    wh(»re    were    you    stati(med?  | 

A.     San  Die,2:o.  ; 

Q.     At  tli(^  ticket  counter  at  Lindherc^h  Field  in  ' 
San  Die^o?  A.     That  is  coi'i(»ct.  ^ 

Q.     And  will  yo^i  descrihe  what  yiMir  duties  were? 

A.     Primarily  my  duties  wvvq  to  st^ll  ticket^s  at 
the  counter,  manifest  flights,  handle  ceilain  opera-  | 
tion  proc(»dui'es;  also  p»t  the  fhuht.s  out  on  the  ram])  i 
from  the  vai-ious  i::at(^s  at  ljndherp:h  Field.  And,  of 
course,  to  take  reservations  by  teleplninr. 

Q.  And  for  appi'oximately  how  lonir  wert^  you 
entra.u*e(l  in  these  duties  for  {Southwest  I 

A.  I  was  I  tci'unnattMl  at  P.S.A.  <mi  A|)ril  i;>th 
nl'  this  \-cai'.  I 

(j).  ^^^n  mrntioiied  that  yon  also  (MiLTaiicd  in 
liandlin'j  i-eservafinn  r.-iJIs  that  came  in  to  the 
cnunter.  is  that   it  ?  A.      ^'es.  ^ii-. 
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Q.     Where  would  those  calls  come  from? 

A.  Various  ticket  agencies,  airline  agencies, 
located  [124]  within  the  San  Diego  area. 

Q.  Did  Pacific  Southwest  have  its  own  ticket 
office  in  any  other  location  in  that  area  other  than 
Lindbergh   Field? 

A.     No,  sir,  it  did  not. 

Q.  Are  you  able  to  recall  what  agencies  you  got 
calls  from  regarding  reservations  or  some  of  them? 

A.     In  general  I  can  name  some  of  them. 

Q.     Will  you  name  some? 

A.  I  received  telephone  calls  from  Skycoach, 
North  American,  now  defunct  Air  America,  certain 
agencies  known  as  Airline  Reservations,  which  is 
the  total  name  I  know  it  by,  various  travel  services 
in  and  around  San  Diego. 

Q.  Do  you  know^  of  your  own  knowledge  w^hether 
or  not  these  various  agencies  which  we  have  named 
were  issued  Pacific  Southwest  ticket  stock? 

A.  To  the  best  of  my  personal  knowledge  th(\v 
were. 

The  Court:  Excuse  me.  Will  you  read  the  last 
question  and  answ^er,  please? 

(The  record  was  read.) 

The  Court:     What  do  you  mean  by  ticket  stock? 

Mr.  Wright:  Tickets  of  Pacific  Southwest  Air- 
ways. 

The  Court:  You  mean  were  the  agents  given 
tickets  to  pass  out  over  thc^  counter? 
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Ml.    W'riL^ht:     To   sell,   that's   ricrht,   your   [12')] 

TI(»n<)r. 

The  ('(Milt  :      Is  that  your  understanding:? 

The  \\'itness:  That  is  my  understanding  of  the 
question.  i 

The    Coiii't  :     All    riulit.    ^\'oul(l    y^.u    keep    your    i 
voie^  uj)  ;i  little  hit  !  1  didn't  get  that  **tieket  stock." 

Ml-.  W'l-iuht:     All  ripht.  ' 

Q.     (By    Mi.    \Vri.c:ht)  :     Then    these    calls    that 
\v(']('  received  at  the  counter  at  the  reservations  offi< 
at    Lindberu:h   Field  were   for  the  purpose  of  con- 
fii-niin<^  space  on  a  Pacific  Southwest  flight?  ; 

A.  I  would  like  to  clarify  your  qu(^sti(Ui  just  a 
little.  Vou  say  '* confirming:  space.""  They  were  re- 
<|U(*sting  space  and  at  times  confinnimr  space  that 
had  been  previously  requested. 

The  Toin-t:     Well,  1  take  it  that  wlim  somel)ody 
wanted    a    ticket    they    would    <ro    into   one   of  these 
ticket    (»f[ices   and    ask    for   a    ticket    and    the   ticket 
a^^ciit  Would  call  you  up  to  s(M'  wlii^tlief  or  not  they     ^ 
could  uct  space  upon  a  cei-tain  flight   rc(|Ucsted  ? 

The  Witness:     That   is  coi-T'ect,  sir. 

The  Coui't  :      And  if  you  said  yes.  then  tluw  tilled 

in    the    tiekrt     .-md     ^dld     the    ticket     .-ind     eollrctcj]    tlie      I 

money  ^  * 

The  Witness  :  ^'es,  sil'.  » 
Tlh-  Court:     And  then  the  ticket  ncfc^nt  iTniitted 

the  money  to  y«ni  at  some  titne  later?  | 

The  Witness:     The  direct  accounting  between  the  j 

a.U'ency  .-ind   tin'  airline   1    ha\-e  nothini:"  to  do  [r2()]  | 

with.  ; 
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The  Court:  All  ri.o^ht.  But  they  did  sell  the  ticket 
and  deliver  it? 

The  Witness :     Yes,  sir. 

The  Court:  And  then  they  had  to  account  to  the 
comi)any  for  the  money  which  they  collected? 

The  Witness :  In  whatever  manner  they  collected 
it. 

The  Court:  Will  you  keep  your  voice  up?  The 
reporter  may  have  trouble  getting  it. 

Q.  (By  Mr.  Wright) :  In  those  cases  where 
space  was  requested  and  confirmed  did  you  or  other 
y)ersonnel  at  the  Pacific  Southwest  counter  at  Lind- 
b(»rgh  Field  have  to  make  out  any  tickets  for  those 
confirmed  reservations  ? 

A.     That  could  work  both  ways. 

Q.  I  will  limit  that  to  these  calls  that  came 
from  these  agencies,  not  from  .just  a  member  of 
the  ])ublic. 

A.  The  limitation  wouldn't  help  my  effective  an- 
swer. 

Q.     Go  ahead  and  explain  it. 

A.  Primarily  because  it  is  quite  ])ossibl(^  but 
rarely  so,  that  an  agent  may  be  short  of  stock, 
utilizing  therefor  an  exchange  order.  He  might  also 
have  a  late  passenger  call  and  have  directed  him  to 
come  directly  to  the  ticket  counter  to  get  the  ticket 
therc^  Ordinarily  and  under  ordinary  routine  cir- 
cumstances the  passenger  would  have  the  ticket 
from  the  agency. 

Q.     Do    you    know    of    your    own    knowledeoe 
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whotlior  those  [127]  ac^eiicies  also  sell  tickets  on 
otiiei"  airlines  oi-  also  sold  tiekets  on  other  airlin*  - 
than  Pacifie  Sontlnvest? 

A.     Ves,  sii",  I  do  know. 

Q.  Do  yon  know  what  other  tiekets  than  Pacific 
Sonthwest  they  sold? 

A.  I  have  been  |)resent  in  an  agency  office  when 
otlier  tickets  were  sold  on  California  Center  Air- 
lines and  \ai-ions  othei'  eari-iei's,  too. 

O.  Now,  when  these  calls  canic  in  from  varions 
ai^encies  confirming*  space,  was  there  any  record 
wherein  yon  confirmed  space?  Was  any  record  kept 
in  I^acific  Sonthwest 's  files  on  the  confiiTnation  of 
that  space  ? 

A.  Yes,  sir.  On  tlir  rescMvations  cards  within  the 
resei'vatioii  section  of  onr  office — of  th(Mr  office 
there — we  had  a  card  for  each  fiiaht  on  which  was 
])orti'aye(l  the  |)ictnre  of  the  lli.ixht  fi'(Hn  the  stand- 
|)oiiit  (d'  tlie  innnlxM-  of  passen.u:ei's,  destination  and 
agency  callini;:  in.  A  small  colnnm  was  ntilized  for 
that  ])nrj)ose  and  we  nsed  varions  codinirs.  initials 
of  agencii^s  and  other  aii'lint^s  to  desiirnate  the  ticket 
seller. 

(j).  ho  \(»ii  I'ecall  what  those*  codings  were  and 
what  they  I'epresented,  oi-  sonie  of  them? 

A.  Some  of  them  were  the  sarin^ — identical  to  the 
testimony  uiven  earlier  by  Mr.  (hamixTs:  SK(^  for 
Skycoach,  A. A.  for  Aii-  AmcM-ica.  when  th«\v  wei'e 
in  opeiation,  N.A.A.  U^v  \  lUS]  Noi'th  Amei'ican  Air- 
lines, et  cetera. 

(}.      And   yon   say  that   vi^lr  winihi   he  entei'ed   oti 
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the  i-eservation  card  when  space  was  confirmed  to 

that  agent?  A.     Yes,  sir. 

Q.  Did  these  various  agents  ])rovide  transporta- 
tion to  the  airport  or  to  Linbergh  Field  for  the 
passengers  to  whom  tliey  sold  tickets? 

A.     To  the  best  of  my  knowledge  they  did  not. 

Q.  Then  ])assengers  just  went  to  the  airport  in 
any  maimer  that  they  saw  fit? 

A.  Yes,  sir.  T  believe  in  San  Diego  it  is  pretty 
standard. 

Q.     With  th(Mr  baggage,  if  they  had  any? 

A.     Yes,  sir. 

Q.  And  will  you  describe  the  check-in  procedure 
at  the  ticket  counter  as  the  passengers  checked  in 
for  the  flight? 

A.  Yes.  A  passenger  would  step  to  the  ticket 
counter  and  there  is  a  previously  prepared  manifest 
form  at  the  ticket  counter  and  the  head  of  the  form 
designates  the  flight  number  and  general  informa- 
tion of  im])ortance  to  the  operations  personnel 
within  the  airline.  The  passenger  would  present  his 
ticket  and  at  the  same  time  we  w^ould  ask  the  name 
of  the  passengcM*,  check  the  name  and  ticket  against 
the  reservations  card,  and  if  he  was  a  confirmed 
passenger  on  that  card,  enter  him  on  the  manifest, 
check  in  his  baggage,  [129]  tell  him  what  time  and 
at  what  gate  we  were  dej)arting,  and  that  would  be 
the  complete  check-in  procedure. 

Q.  When  the  passenger  checked  in  at  the  counter 
with  his  baggage,  did  his  baggage  contain  anv  kind 
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of  a  bapTi^^a^e  ehock  on  it  at  all  before  P.S.A.  used 

tJieir  ba,ii:pip:e  cheeks  to  identify  the  bap:p:ap:e? 

A.  Usually,  no.  Fi-oni  a  |)artieular  a^^ency  there 
was  occasionally  a  personal  identification  which  was 
not  designated  necessarily  as  a  bap:^a.e:e  ta^,  but  it 
was  a  j)ersonal  identification  tap:  which  sometimes 
had  been  ])lace(l  on  the  baggage  prior  to  its  aiTJval 
at  the  ticket  counter.  i 

(}.  Was  tlu^re,  during  the  clieck-in  pi'ocedure  any 
segregation  or  sejjaration  of  baggage  according  t(» 
destination  ? 

The  Court:  Well,  now,  before  you  answer  that 
let's  find  what  yon  mean  by  '* destination."  They 
come  in  to  San  Diego,  come  to  Los  Angeles.  Do  you 
mean   Oakland,  San  Francisco,  points  East? 

Mi*.  Wright:  By  ''destination"  1  mean  the  points 
to  be  served  by  the  flight,  whethei*  it  he  Long  Beach, 
Burbank,  San  Fi'ancisco  or  Oakland.  fi 

The  Court:  Well,  if  they  presented  a  ticket 
fi'om  San  Diego  to  T.os  Angeles,  why  would  there 
be?  Well,  they  might  ])resent  a  ticket  from  San 
Diego  to  Oakland.  Assuming  that  th(\v  did  present 
a  ticket  showiim'  different  places  in  California,  was 
tliei'c  any  atfem})t   to  se^rtvirate  the  baggage?  [l-^O] 

The  Witness:  I  would  like  to  answei*  that  in  two 
parts,  if  1  may.  A  passeimri"  came  to  the  counte]-, 
g(H?ig  from  Sail  Micg^*  to  ()akland,  IVS.A.  .\s  an\" 
other  caiTJi  r  dcsiLMiated  its  ticket  and  bairgage 
checks  i>y  color  or  some  t'oiin  that  makes  it  easv 
for  a  fast  loading  and  uidoadinu,  consecpiently  it 
was  a   very  sin)j>le  task  to  tau*  the  baggage   foi-   its 
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proper  destination  with  a  green  tag  or  a  yc^Uow  tag 
for  Oakland  or  San  Francisco.  Tlie  se<^Te^ation  as 
such  wonld  hv  made  out  at  the  airphme  by  the 
porters  and  captains  handling  the  baggage,  if  there 
was  a  necessary  segr(\gation. 

The  Court:  Let  me  ask  this  witness  a  question. 
Assuming  that  a  passenger  went  into  a  ticket  agent 
in  order  to  buy  transportation  to  New  York  and  the 
ticket  agent  said,  ''Well,  now,  T  can  only  get  you 
transportation  from  Los  Angeles  to  New  York,  but 
T  can  ^e.\  you  transportation  from  here  to  Los 
Angeles.''  So  he  sells  him  a  ticket,  Los  Angeles  to 
New  York;  he  also  sells  him  a  ticket  Lindbergh 
Field  to  Los  Angeles.  And  a  man  comes  down  and 
presents  the  ticket,  Lindbergh  Field  to  Los  Angeles. 
Do  you  have  any  way  of  knowing  that  he  is  going 
on  to  New  York  from  Los  Angeles? 

The  Witness:  Yes,  sir,  under  certain  conditions 
I  do. 

The  Court:  Would  it  be  one  ticket  or  two 
tickets? 

The  Witness:  It  would  be  two  tickets  joined 
together  with  a  common  staple.  The  ticket,  the  inter- 
line form  ticket,  [131]  a  book  form  of  ticket  some- 
times used  by  some  agencies,  would  have  a  P.S.A. 
ticket  stapled  on  the  inside  of  it,  and  that  ticket  of 
course  would  be  removed  in  flight  by  the  person 
who  picks  up  the  tickets. 

The  Court:     Well,  then 

The  Witness:  I  w^ould  tag  the  baggag(»  only  to 
the  destination  of  the  P.S.A.  flidit. 
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The  Couvi:  Well,  now,  would  the  P.S.A.  ticket 
be  attached  to  the  entire  ticket:'  \V(.iild  it  he  just 
one  ticket  oi*  one  book  ? 

The  Witness:  It  wouhl  he  the  one  book  witli  a 
P.S.A.  ticket,  a  S(*i)arate  ticket  attached  by  staple 
to  the  inside  of  the  covei-  ot  the  other  ticket. 

The  Pourt:  All  I'i^iit.  When  tliey  presented  the 
ticket  to  you — would  they  liave  to  present  the  ticket 
to  you  ? 

Tlie  Witness:  They  would  present  the  whole 
thin^  usually. 

The  Coui't:     They  would  present  the  wh<^1e  thine: ? 

The   Witness:     Yes,   sir. 

The  Court:  And  then  you  would  know  that  the 
passenp:er's   destination   was   actually    New    Yorkf 

The  Witness:     Yes,  sir. 

Q.  (By  Mr.  Wiiuht):  Regardless  of  whether 
oi-  not  a  passen^-er  presented  a  ticket  which  was 
either  Nortli  America's  or  Skycoach  ticket  to  New 
York,  coupled  with  the  7\S.A.  ticket  [1:12]  between 
San  Die^'o  and  Los  Angeles  oi*  Ihn'bank.  you 
checked  them  in  for  the  tliirht  just  the  same  as  any 
other  jjasseni^ei'  as  loULi"  as  \\v  had  tlu*  I^.S.A. 
ticket  f 

A.  Yes,  sir,  and  as  lonu  as  we  had  a  continued 
resei'vat  ion. 

(}.  And  the  r.S.A.  ti«'ket  would  show  the  fare 
on  its  face,  wniild   it   not? 

A.      ^'es,  all   tickets  show   l'aT'(^  o]i  thi^  face. 

The  (\»urt  :     dust  a  mimuti'.  ^'ou  mean  iho  P.S.A. 
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ticket  would  sliow  tlic  fare  from  San  Diego  to  Los 

Angeles  ? 

The  Witness:  Yes,  sir,  only  foi*  the  P.S.A.  ])or- 
tion. 

Thv  Court:     Only  for  that  portion  of  it^ 

The  Witness:     (Nods  head  affirmatively.) 

Q.  (By  Mr.  Wright) :  And  the  other  ticket,  if 
the  ])assenger  had  another  ticket,  to  New  York  or 
^  liicago  would  also  sliow  the  fare  from  San  Diego, 
that  carrier's  fare,  from  San  Diego  to  New  York  or 
Chicago,  would  it  not? 

A.  It  would  show  a  fare,  which  was  the  fare  paid 
by  the  y)assenger  at  the  agency  in  San  Diego. 

Q.  When  you  say  the  fare  paid  by  the  passenger, 
you  mean  the  total  fare  paid  by  the  passenger  for 
the  two  tickets  w^ould  be  the  amount  entered  in  the 
transcontinental  ticket  ? 

A.  That  would  seem  to  be  the  apparent  total, 
but  I  would  have  to  refresh  my  knowledge  on  that 
])articular  item. 

Q.  Did  you  work  for  this  airline  ticket  agency 
at  one  time?  [133]  A.     No,  sir. 

Q.  Now,  did  these  ticket  agents  sometimes  issue 
their  own  exchange  orders  rather  than  Southwest 
tickets? 

A.  I  would  like  to  clarify  that.  I  have  seen  (^\- 
change  orders  and  handled  many  exchange  orders. 
Would  you  repeat  the  question,  ])h»ase? 

(Question  read.) 
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Q.     (By    Mr.    Wrio:ht):     I    will    withdraw    that 
qnostion  and  ask  you:  What  is  an  exchanc:o  order? 

A.  To  tlie  best  of  my  knowledge  an  exehanpe 
order  is  a  forni  utilized  between  the  airline  and  the 
selling:  acfoney  to  facilitate  the  handling:  of  a  pas- 
senp:er  when  tieket  stoek  is  slioi-t :  also  to  achieve  an 
immediate  payment  of*  coinmissio]!  at  the  time  of 
sale  of  tlie  tieket,  and  at  that  time  the  passenp:er 
would  j)ny  what  amounts  to  a  down  ])ayment  to  the 
ap:ent  selling  the  ticket.  The  a^ent  would  enter  the 
amount  lie  liad  leeeived  in  one  column  of  the  ex- 
chanue  ordei*,  the  ])alance  due  in  another  column, 
the  tick(»tinp:  auent  at  the  field  would  then  issue  n 
ticket  and  collect  the  balance  due  on  the  exchanu. 
order  at  the  San  Diego  counter  oi*  whatever  counter 
was  involved. 

Q.     Now,  1  sliow  yon  l^laintifif's  Exhibit  No.  2  and 
with     particular    ieferenc(*    to    the    lower    ]>ortion 
thereof  thc^^'  is  an  (^xchanirc  oi'dei'.  Wei-e  those  ex- 
chanjxe  orders  in  use  at  all  at  the  Lindbei'irh  Field    " 
ticket   office  of   Pacific   South w(\<t    [I'M]    Airways?    \ 

A.     ^'es,  sii',  an  cxchanue  oi-dci-  of  this  ty]>e  was 
in  use.  | 

(^.      And  wci'c  they  used   m  llic  niaTinei"  in  whicli 
yon  lia\'e  just  testified  oi'  for  some  other  })ur|)ose  i 

A.      No,  si]',  they  wci-c  used  m  thr  nianiiri-  whicli 
I  have  just  testified  to.  I  W(»uld  like  t<»  amplity  that,    j 
iiici<lentall\',  if  1    may. 

(}.      ^'^»u  may.  ■ 

A.      At  a  later  date  a  sliuhtly  diiiereni  loi-m  carry-    I 
iuL^  sliirhtU-  less  information  on  th(^  face  of  the  ex-    ' 
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change  order  was  utilized,  and  other  tlian  tliat   it 

was  the  same. 

Q.  Can  you  j)oint  out  what  the  diiference  is,  if 
you  can  recall  ? 

A.  Tt  is  a  litth'  difficult  now  offhand  to  recall, 
but  thei'e  was  some  sliglit  change  in  the  makeup 
of  the  face  of  the  exchange  order  itself. 

The  Court:  Is  there  such  a  thing  as  an  ex- 
change order  between  airplane  lines?  Can  one  air- 
plane lin(^  give  an  oi*der  to  another  for  a  ticket  I 

The  Witness:  It  is  my  understanding — is  the 
qu(»stion  addressed  to  me? 

The  Court:     Yes. 

The  Witness :  It  is  my  understanding  that  on  the 
basis  of  an  interline  agrc^ement  that  they  can  do 
that.  What  the  [135]  exchange  order  usage  was — 
what  use  was  made  of  exchange  orders  in  large  ac- 
counting procedures  between  the  airlines  with  which 
I  was  em])loyed  and  others,  I  have  no  knowledge. 

The  Court:  Well,  when  you  talk  about  exchange 
orders  you  are  really  referring  to  an  order  given 
by  the  agent  upon  the  line  for  the  sale  of  the  ticket  ? 

The  Witnc^ss :     That 's  correct. 

The  Court:  The  sale  has  been  made,  the  agency 
has  collected  pai-t  of  it,  the  person  goes  in  and 
presents  his  order  and  picks  up  the  ticket  and  pays 
the  balance? 

Th(»  Witness:     Yes,  sir. 

Tlu^  Court:  And  that  is  what  you  refer  to  as  an 
exchange  order? 

The  Witness:     Yes,  sir.   There  are  specific  exce])- 
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tions  to  it,  sucli  as  the  ])()ssil)ility  of  an  airent  hein^ 
out  of  stock  and  he  will  issue  an  exchange  order  in 
lieu  of  a  ticket  and  coll(H»t  the  full  amount. 

Tlie  Court:     I  see. 

The  Witness:  And  i-etuni  it  on  some  hitei-  biihrnr 
l)y  a  pi-evious  arrangement  with  the  company. 

Q.  (I^y  Ml'.  Wi-ight) :  N(»\v,  did  there  ever  come 
ill  youi-  expeiience  working  at  the  ticket  counter  at 
Lindbergli  Field  for  Pacific  Southwest  a  time  when 
a  flight  was  oversold? 

A.     You   mean   at   San   Diej^o? 

Q.     That's  right.  [136] 

A.  Yes,  sir,  we  have  had  occasion  to  have  fliirlits 
ovei-sold,  overbooked. 

Q.     Overbooked ! 

A.     That  would  be  the  designation. 

Q.  And  what  do  you  mean  by  overbooked  or 
oversold? 

A.  Through  possibly  a  lack  of  liaison  between 
pei*sons  on  duty  on  a  ])ai'ticula7'  shift  it  was  pos- 
sible to  overbook,  book  ukhu^  ))assengei's  than  tlie 
plane  could  legall\  cai'ry,  that  would  constitute 
o\  (M'bookinu. 

(j).  And  that  did  occur  (hn'iiiL:-  the  tiin.  \nii 
wei-e  workiim'  at   the  ticket   countiM-.' 

A.  \'es,  sir,  thei'e  ha\(»  Ikhmi  occasions  of  that 
nature. 

Q.  W'ci'c  you  alone  at  i\]('  c(Miiitcr  oi*  did  you 
Iia\('  other  agents  with  y(»u  ^ 

A.     Thcn^    w(M-c    usual  1\     othcu-    agents    woi-king 
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the    same    shift    and    we    rotated    the    counter    as 

seemed  feasible  to  liandle  the  people  coming  in. 

Q.  And  th(\se  instance's  where  you  were  over- 
booked, how  did  you  handle  the  situation? 

A.  If  everybody  showed  up  we  protected  space 
on  other  carriers.  I  don't  know  if  that  makes 
complete  sense,  Imt  we  would  go  on  a  first-come, 
first-served  l)asis  for  the  most  ])art.  I  would  say, 
first-come,  first-served  based  on  the  reservations 
that  were  there,  and  then  call  other  carriers  who 
had  flights  as  close  to  our  flight  time  as  possible, 
and  [137]  if  they  had  space  we  would  j)rotect  the 
passenger  on  that  carrier.  We  would  refund  the 
passenger's  ticket  if  we  could  not  carry  him  and 
send  him  over  to  the  other  coimter  down  in  the 
Terminal. 

Q.  Was  there  any  criteria?  Or  how  did  you 
determine  who  would  be  refunded  and  who  would 
be  checked  in  and  given  space  on  your  ship? 

A.  In  general  naturally  P.S.A.  was  in  business 
like  any  other  business  to  make  a  dollar.  In  gen- 
eral we  tried  to  protect  all  of  our  through 
passengers,  and  by  through  passengers,  I  mean 
passengers  from  San  Diego  to  San  Francisco  and 
Oakland.  However,  a  fair  sized  percentage  of 
passengers  on  certain  flights  were  passengers  going 
only  on  P.S.A.  as  far  as  Burbank.  We  would  ';\\- 
tem])t  to  protect  those  who  were  meeting  other 
flights  out  of  Burbank  if  we  possibly  could.  If 
protecting  space  out  of  San  Diego  could  be  ob- 
tained but  could  not  protect  the  passenger  further 
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on,  we  would  try  to  do  some  switching  even  if  it 
involved  disenssinir  it  with  all  passoncr^Ts  involved 
at  the  counter. 

Q.  Now,  you  referred  to  passengers  for  eon- 
neeting  flights.  What  kind  of  passenp^ers  would 
they  he? 

A.  As  I  mentioned  in  my  eailicr  testimony, 
agency  passengers  would  come  in  with  a  ticket 
form  and  another  P.S.A.  ticket  foini  sta])led  tn 
the  inside  of  it.  It  was  obvious  that  they  were 
c:oin^-  on  to  some  other  destination  other  than  [l-^S] 
the  Los  Angeles  area.  We  did  our  best  to  ])rotect 
those  people,  to  get  them  up  to  Burbank  in  time  t«» 
catch  the  other  flights. 

Q.     On  your  flight?  A.     Yes,  sir. 

Q.  Had  you  received  any  instructions  from 
any  superior  in  Pacific  Southwest  regarding:  the 
])olicy  on  who  should  be  refunded  and  who  should 
be  kept  on  Pacific  Southwest  flights  in  the  i^ycwt 
of  an  ovei'booking  I 

A.  Well,  yes  and  no,  in  that  when  I  joined  the 
company  1  was  informed  it  was  general  custom. 
Later  I  was  advised  by  tin*  local  station  manager 
that  in  spite  of  th(^  I'aet  that  Vou  se(\  there  was- - 
and  1  can  onl\'  sp(\'ik  of  the  time  (hn'iim'  whieli  1 
was  eni})l(>\'e(l  by  the  organization — a  statement  on 
the  face  ol*  the  ticket  which  is  common  to  mo^t 
tickets  and  most  caiTitM's  to  tlu»  etVect  that  the* 
airline  reserves  a  half  houi',  oi*  it  might  b(^  ^onu^ 
other  pcT'iod  of  time,  viixhi  of  rt»servation,  the  right 
to    resell    that    space   if  a    j)assenirer  does   not    show 
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up  in  time  to  check  in.  The  exercising  of  that 
right  was  left  to  the  agent's  discretion.  For  the 
most  part  it  was  general  practice,  as  I  was  advised 
shortly  after  I  was  em})loyed,  to  y)rotect  the  pas- 
sengers connecting  out  of  the  Burbank  area. 

Q.  Now,  when  you  use  the  term  ''protect"  there, 
do  you  uK^aii  keep  them  on  a  Pacific  Southwest  flight 
or  ])rotect  them  [139]  on  some  other  carrier  ? 

A.  No,  keep  them  on  Pacific  Southwest  Air- 
lines flight. 

Q.  When  you  testified  regarding  connecting 
flights  at  Burbank,  just  what  did  you  mean?  Do 
you  mean  connecting  flights  that  were  going  to 
continue  only  within  the  state  of  California  or 
flights  going  outside  the  state  of  California? 

A.  I  would  like  to  preface  my  answer  to  that 
l)y  saying  that  ''connecting"  is  perhaps  a  misnomer 
in  that  there  was  no  specific  connection  as  such; 
l)ut  passengers  held  tickets  on  other  flights  out  of 
Jjurbank  eastbound  to,  oh,  anywhere  from  Dallas 
to  Kansas  City,  Chicago  to  New  York. 

Q.  And  both  of  those  tickets  were  presented  at 
the  time  that  they  checked  into  the  flight? 

A.     In  many,  many  instances,  yes. 

Q.  Now,  do  you  have  any  knowledge — T  don't 
know  whether  I  asked  you  this  or  not  —  as  to 
whether  or  not  these  passengers  holding  these  two 
tickets  paid  the  agents  from  whom  they  bought 
them  the  total  of  the  fare  which  appears  on  the* 
face  on  the  Pacific  Southwest  Airwavs  tickets  dIus 
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the  total  of  the  fare  which  ap])eared  on  the  trans- 
continental ticket.^  Or  do  tli(y  just  pay  the  total 
amount  that  appears  on  the  transc<»!itin(^ntal 
ticket?  ' 

A.     I    cannot  answei-  that  because  tlie  passenp^er 
would   i)resent   ine   a   ticket.     1    winiJd    have   to  a- 
sunie,   and   it   would   be   only   an   assumption,   that    <; 
he    had   paid   for   it   to  g(^t   possession   [HO]   of   it 
inasmuch  as  it  is  the  practice  to  acc(^])t   full   pay- 
ment before  issuing-  the  ticket.  , 

Mr.   AVriu'ht:     T  liave  tk^   further  (piestions. 

Cross-Examination 
By  Mr.  (iardiner: 

Q.  Mr.  Anis,  you  testified  tliat  wliilc  you  wcir 
em])l()ved  by  Pacific  Soutliwest  at  tlie  landi)eri:h 
'J'erminal  that  you  received  many  calls  for  reserva- 
tions or  to  confii'm  ])revious  7*eservations  from 
ti'avcl  agencies.  Did  you  also  nM-eive  calls  I'miu  i 
indi\'iduals  who  would  call  up  and  ask  foi-  .*i  reser-  I 
ration?  A.     Oh,   yes,   sir,   yes,   sii*.  | 

Q.  And  would  you  rec(Mve  countcM*  calls,  pei*- 
sons  wh(>  cnnie  into  the  aii'port  T'fMjUt^stini:-  i-estM'va- 
tions?  A.     Oh,  y(»s.  I 

Q.      Which    catc<j:ory    would    you    say    constituted     ' 
the  larger  luimber  of  sales  <•!'  tick(^t^.  the  iiidivichinl 
])ei'S()ns  or  travc^l  airiMicies  i 

A.  i  would  make  a  nci'v  I'ou^li  estimate  fi-om 
this  position  (»r  .-i  ()5-I^')  br<";ik(l(iwn.  with  the  W 
bciiuj-  the  airencN'  side  of  the  pictui-e. 
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Q.  The  majority,  then,  were  from  individuals. 
Wlien  individuals  would  come  in  did  they  ever 
present  what  is  known  as  an  open  space  ticket  on 
Western  Airlines  or  United  [141]  Airlines  show- 
ing passage  from  San  Dieg'o  to  either  Burbank  or 
Long  Beach  or  San  Francisco? 

A.     Would  you  repeat  that,  please,  sir? 

Q.  Yes.  T  will  rej)hrase  it  slightly.  When  you 
were  on  counter  duty  did  you  ever  experience  an 
individual  coming  in  and  requesting  passage  to 
another  city  in  California  which  you  served  and 
ask  if  he  could  pay  for  such  space  with  an  open 
space  reservation  or  ticket  of  United  Airlines  (^r 
Western  Airlines? 

A.     T  have  had  a  rare  occasion  of  that  sort,  yes. 

Q.  And  what  would  your  reply  be  to  such  a 
request  ? 

A.  He  would  have  to  refund  his  ticket  he  had 
on  Western  Airlines  at  the  Western  Airlines  ticket 
counter  and  purchase  a  ticket  from  Pacific  South- 
west. 

Q.  In  other  words,  Pacific  Southwest  would  not 
ac('e])t  a  ticket  of  Western  Airlines  or  United  Air- 
lines for  transportation  on  P.S.A.? 

A.     No,  sir.    The  direct  answer  is  no. 

Q.  Would  Pacific  Southwest  accept  the  tickets 
of  any  other  air  carrier  for  travel  in  California? 

Mr.  Wright:     If  he  knows. 

Q.     (By  Mr.   Gardiner) :     If  you  know. 

A.  I  would  have  to  answer  that  to  the  best  of 
mv  knowledge  on  a  ticket-selling  basis,  no,  sir. 
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Q.  Tlic  passene:er's  name  does  not  appear  on  a 
Pacific  [142]  Southwest  Airline^  ticket,  does  it  .'' 

A.     No,  sir,  it  does  not. 

Q.  And  the  ticket  stock  to  wliicli  reference  lias 
been  made  is  a  different  ty))e  of  ticket  stock  tlian 
that  customai'ily  used  In"  citlin-  llie  major  trunk  line 
cari'iers  or  tlie  agencies? 

A.  That  is  true.  P.S.A.  uses  a  coupon-type 
ticket,  as  compared  to  the  usual  standard  interline 
foT-rTi  used  by  trunk  line  carriers. 

Q.  And  tliat  ticket — T  will  introduce  C()])ies  of 
those  later,  youi*  Honor — that  ticket  has  ])rinted 
on  it  the  destination  and  the  price  of  the  fare? 

A.     Yes,  sir,  and  the  tax. 

Q.  T\"licii  passen.u:ers  who  had  |)rocured  tickets 
fiom  a  ticket  agency  pi-esented  to  you  an  interline 
form  ticket  and  simultaneously  ])resented  a  T^.S.A. 
ticket,  did  the  intei'line  form  ticket  possess  any 
])articular  significance  to  you  as  a  P.S.A.  em- 
])loyee  ? 

A.  Yes,  sii*,  it  did,  in  a  minor  way.  inasmuch 
as  it  was  necessary  to  ])7'esent  the  interline  ticket. 
inasmuch  as  th(»  P.S.A.  ticket  was  sta])led  to  the 
inside  of  the*  fi'ont  coM>r.  Now,  on  oni'  manifest 
fiji'in,  on  the  \('i'y  left-hand  side*  of  the  manifest 
as  you  look  at  it.  you  would  designate  the  final 
agent  handlim:  the  ticket  and  you  could  designate 
it  \-ery  pi-opcrly  by  obsei'xing  the  total  form 
handed  you,  so  thei'e  could   be  no  nustak(\  [14!^] 

Q.  It  facilitated  identification  of  the  agent  who 
sold  the  P.S.A.  ticket?  A.     Yes,  sir. 
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Q.  T^it  your  fiist  knowledge  that  sueli  a  pas- 
sen<4ei-  possessing  an  interline*  form  ticket  was 
goini^-  to  go  on  an  intei'state  journey  oeeurred 
when  he  showed  it  at  the  P.S.A.  counter;  is  that 
correct? 

A.  In  many  instances,  and  I  would  sa\-  the 
inajority  of  instances,  yes.  There  would  })e  aii 
occasional  late  call  from  an  agency  asking  if  we 
could  possibly  get  space  because  they  had  to  meet 
such  and  such  a  flight  and  th(\v  had  somebody  at 
their  counter  and  so  on,  things  of  that  nature. 

Q.     That  w\as  the  rare  exception,  was  it  not? 

A.     As  comjjared  to  the  other  procedures,  yes. 

{}.  When  a  person  having  in  his  possession  an 
interline  ticket  which  indicated  that  he  was  ap- 
parently going  to  go  to  Chicago,  Kansas  City  or 
New  York,  would  you,  in  ])lacing  a  P.S.A.  baggage 
check  or  any  baggage  check  on  it,  check  it  to  sucli 
final  destination? 

A.     No,  to  the  final  P.S.A.  destination  only. 

Q.     And  no  further?  A.     And  no  further. 

Q.  Ml".  Anis,  counsel  for  the  Civil  Aeronautics 
Board  exhibit(»d  to  you  Plaintiff's  Exhi))it  2  \\\  this 
action.    Do  you  still  have  that  before  you  i  [144] 

A.     No,  si?',  I  (\n  not. 

(The    CI(M-k    handed    the    document    rd'ei'i'tMl 
to  to  the  witness.) 

The  Witness:  Thank  you. 
Mr.  Gardiner:  Thank  you. 
Q.     (By    Mr.    (lardiner):     I   direct  your  atten- 
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tion  to  flic  exchanij^e  order  f)ortion  of  that  Exhibit 
2  and  pai'tieularly  to  the  T'octaii^ular  block  or 
blocks  on  the  left-hand  side.  Would  you  explain 
the  meaning  that  the  initials  in  those  ))loeks  posses- 
to  you  as  a 

A.  You  are  speaking  of  SKC  over  Agent's 
Validation? 

Q.     Yes.  A.     Skycoacli. 

Q.  And  Skycoach  is  wliat  i  Ts  Skyeoaeh  an 
air^^'ucy,  if  you  know  .^ 

A.  It  is  to  my  knowled^^e  a  ticket  aironcy.  Tt 
is  also  more  tliaii  a  ticket  acfency  to  my  knowledire. 

Q.  And  would  you  maintain  on  this  manifest 
sheet  the  initials  of  tlie  company  whose  initials 
a])p('a7*  in  that  Agent's  Validation  box? 

A.     Would  you  ask  me  that  airain,  please? 

Q.     You  mentioned  a   few  inoments  ago  that  on 
yoUT"  manifest  sheet  you  placed  a  list — T  tliink  you      j 
called    it    the  final    aijfent    o]-   the  ai^'ent   who  would 
be  L:iv(^n   credit    foi-  that 

A.     That    is  the  au'cncy  by  initials,  sudi  n^   Sky 
coach,   [llo]  not  an  indixidual.  , 

Q.     Yes.     Is  it  youi*  understandinu  that  the  com-      i 
iTiission     for    the    sale    of    tlic     Paritic     Southw(\<t 
tickets    ]'cp]*ese?ite(l    by    this   exchan,u:«'    oi-dri-    would 
be   paid   to  the   Skycoadi   aLi'cncy  / 

A.  On  the  basis  of  the  p?-esentation  in  this 
exhibit,  \-es.  sir.  I  miixht  add,  if  I  may,  that  1 
have  no  knowleduc  of  the  nirninni:  of  the  tiirures 
in  the  n|)pcr  riu'ht-hand  coiiht  ..f  that  rvhibit.  oti 
1br    cxrban'je    ordc]'. 
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Q.     You  have  i-eferenee  to  the 


A.  59r)l-529,  and  th(»  H^^ures  at  an  aiiulc  he- 
\  neath  it.  I  lia\i'  no  Ivnowledfc^'e  of  the  nieanint;-  of 
those  figures. 

Q.  You  nimtioncd  a  minute  aij^o  tliat  upon  oc- 
( asion  a  flight  wouhl  ))e  o\eT'booked.  How  fre- 
quently Would  that  oeeur  in  your  experience.'^ 

A.  It  varied  with  the  traffic  itself,  of  course. 
Tliere  was  a  period  of  time  wlien  it  was  an  almost 
ni.t^htly  occurrence.  That  was  for  a  shoi't  ])eriod 
of  time,  and  then  of  course  on  heavy  we(^k  ends  it 
would  come  up  as^ain. 

Q.  Upon  such  occasions  when  you  called  other 
eari'iers  to  protect  some  of  the  overbooked  ])as- 
senp:ers,  you  were  doin^'  that  as  a  courtesy  to  those 
passengers  for  whom  you  did  not  have  space; 
correct?  A.     That  is  correct,  yes,  sir. 

Q.  Do  you  recall  which  of  the  other  carriers 
.  those  overbooked  ])asseno'ers  ultimately  procured 
passage  on  to  another  point  in  the  state?  [14(>] 

A.  Within  the  state?  Yes,  sir.  For  a  ])eriod 
of  time  when  our  schedule  was  stable,  California 
Central  Airlines  had  a  flii^ht  leaving*  shortly  after 
our  schedule  and  later  they  changed.  It  was  leav- 
ing shortly  before  our  late  schedule  and  we 
invari})ly  would  try  of  course  to  protect  our  par- 
ticular tlight  because  it  was  the  closet  to  the  P.kS.A. 
schedule  and  gave  us  a  chance  to  talk  to  the  pas- 
sengers at  a  time  when  we  could  still  hel])  them. 

Mr.  (fardiner:     No   t'ui-thci'  (juestions. 
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^^l^  AVi-iulit:  TIci-  testimony  is  goin^  to  be  t^en- 
oral  and  xeiy  slioi't.  youi-  TTonor.  Tt  will  probably 
affect  both. 

The  Court:     All  rinht.  ! 

Mr.  Keatin^e:  Tf  your  Honor  phase,  I  wonder  \ 
if  at  this  time  T  could  note  my  appearance  for  th(^  ] 
witness  Tillie  Gamble.  Richard  If.  Keatinc:c,  ) 
Keatinge,  Arnold  &  Zack.  j 

The  Court:  Your  appearance  may  be  [b')!] 
noted. 

Direct  Examination 
By  Mr.  Wright: 

Q.  Miss  Gamble,  are  you  emj)loyed  at  l^ockhced 
Air  Terminal  at  Burbank?  A.     That's  riirht. 

Q.     l^y  whom  are  you  employed  i 

A.     Currey  Air  Transpoi^t. 

Q.     That  is  a  large  irregular  carrier? 

A.     That's  right. 

Q.     Are  you  also  employed  by  (ii-eat   Lakes? 

A.     T  am 

(^.     And  that  is  a  laru'i^  irreuulai-  ean-icM*? 

A.     Yes,  sii-. 

Q.     Will    you   t(*ll    us  just    wliai    v<>ur  duties  are     , 
at  Lockheed  Air  Tei-minal  in  comiection  with  iho<r 
two  cai-riei-s,  })rietly  / 

A.      I    am   assistant    to   the   chitd'   j)il(tt.    1    do   \]\v.     ; 
ci-ew    scheduling,    flight     scheduling,    kecj)    all    the 
tlight    records. 

Th(>   Court:     or   what  ! 
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The  Witness:  Of  both  Ciirrey  Air  Transport 
and  Great  Lakes  Airlines. 

The  Court:     Both  of  them? 

The  Witness:     Yes,  sir. 

Q.  (By  Mr.  Wright):  During  1953  both 
Currey  Air  Transport  and  Great  Lakes  Airlines 
were  operating  DC-4  aircraft,  were  [152]  they  not? 

A.     Yes,  sir. 

Q.  Will  you  state  what  points  they  were  serv- 
ing in  the  United  States,  to  be  best  of  your  reeol- 
loetion? 

A.  Various  points.  They  served  Oakland; 
Kansas  City,  Missouri;  Chicago,  Illinois;  Phila- 
delphia, Pennsylvania;  New  York;  Newark;  and 
various  other  points,  dependent  upon  whei'e  they 
were  required  to  operate. 

Q.  Do  you  have  any  connection  at  all  with  the 
dispatching  of  flights? 

A.     Only  with  the  alerting  of  crews. 

Q.  Do  you  know  whether  or  not  Currey  and 
Great  Lakes  on  their  eastbound  flights — withdraw 
that. 

The  eastbound  flights  of  both  Currey  and  Great 
Lakes  originate  at  Burbank,  do  they  not,  as  far 
as  the  DC-4  aircraft  are  concerned? 

A.     Not  always. 

Q.     Sometimes  in  Oakland?  A.     Yes.  sir. 

Q.  Do  you  know  from  your  o\vn  personal  knowl- 
edge whether  or  not  those  carriers  also  trans])ort 
])ersons  vv'ho  come  u])  from  San  Di(\t>o  to  l>uv])ank  ! 


230  ( '/?•//  .1  cronaiitics  Board  vs. 


(Tcstiniuny  of  Til  lie  (lainble.;  "-; 

The   Court:     T    think   you   had   better   ehicidate.    , 

They  may  eonie  up  i)y  aut()ni()i)il(\  they  may  come 

•J 
111)  })\'  train.     What  do  \(»u  mean?    Thr\-  mav  come 

up  l)y  })()at,  oi-  they  may  even  walk.     Wliat  [15:)] 

do  you  mean  I  ; 

Mr.  Wright:  That  was  preliminary,  your  j 
Honor.     T  was  goin^  to  come  to  that. 

The  Court:  Tt  is  immaterial.  Su])posinc:  they 
walk  up  from  San  Die^^o,  what  difference  would 
it  make  as  far  as  this  case  is  concenied? 

Mr.   Wi'iuhf:      1    will   withdraw  that.  \ 

{}.      (P,y    Ml-.    Wriu-ht):     ^^iss    damhle,    d..    y(»u 
know  of  youi*  own  knowledo:e  whethei-  Currey  and 
Great  Lakes  on  their  eastbound  flights  orii^inatiuij:    j 
in  Burbank  carry  persons  who  are  transported  to    I 
Burbank    from    San   Diego    by    Califoiiiia    Central    1 
and  Pacific  Southwest?  j 

A.  Well,  T  caiTt  answer  that  (juestion.  The 
only  way  1  can  answer  that  question  is  to  say  that 
])assengers,  I  know,  are  su])])li('d  us  fi-oni  ditTerrnt 
agents  all  ovcm*  the  conntiy.  How  \\\v\  ai-rive  here 
1  can't  tell  you.  \ 

Q.  And  do  you  knnw  wlu^tluM'  oi'  Tiot  westbound  > 
])asseng<'i"s  ai'ri\inu"  in  liurbank  on  the  tlights  o'(  \ 
Currey  and  (Ireat  Lakes  are  transftuicd  to  Call-  i 
fornia   Centi-al  oi-   Pacific  Southwest  .''  I 

\.      Passcimci's  ai'rixing  arc  at  tinu\s  ti'ans|)orttnl 
by  both  of  those  cairicrs,  also  by  United  Airlines,    a 
by  W<*stern   Aii-lmes.  * 

(^.  It  is  j)i-actically  a  rt^uular  occui-rcnce  with 
each  fiight^  A.     No.  [154]  j 
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The  Court:     May  I  ask  this  witness  a  question  i 
Mr.  Wright:     Certainly,  your  Honor. 
The   Court:     Assuming-  that  a   passenger   comes 
in    from    the    East,    New    York,    Philadelphia,    or 
Chicago,  on  a  Currey  plane,  and  they  are  i^oing  to 
San   Diego,  do  you  have  anything  to  do  with  ar- 
ranging transportation  to  San  Diego,  what  plane 
they  go  on  and  when  they  go? 
The  Witness:     No,  sir. 

Q.  (By  Mr.  Wright) :  Miss  Gamble,  are  you 
familiar  with  the  manifest  used  by  Currey  Air 
Transport?  A.     Yes,  sir. 

Q.     I   show   you   Plaintiff's    Exhibit   No.    15    in 
16,754-HW,  and  ask  you  whether  or  not  that  is  a 
photostat  of  a  manifest  of  Currey  Air  Transport. 
A.     Yes,  sir,  it  is. 

Q.  Referring  to  page  3  of  this  Exhibit  15,  Miss 
Gamble,  at  the  bottom  of  the  page  there  is  an  Ex- 
change Order;  are  you  familiar  with  that  pai*- 
ticular  document? 

A.  No,  I  am  not.  I  have  nothing  to  do  with 
those  at  all. 

Q.  You  have  nothing  to  do  with  making  out  a 
transfer  manifest? 

A.  No;  and  I  have  nothing  to  do  with  tickets, 
either. 

Mr.  Wright:     That  is  all.     No  further  questions. 
The  Court :     Any  cross-examination  ?  [155] 
Mr.  Gardiner:     Do  you  wish  to  ])roccc(l    in   tlie 
same  order  as  yesterdav  ? 
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The  Coint :     ^>s.   As  this  is  a  general  witness,  I     i 

irnc'ss  you  can   profood  fii'st  and  tlicn  Contral   Air-     * 

lines  scrond. 

Mr.  Arkorson  :      I    liaxc  no  (jurstions. 

Cross-Exaniination 

J  Jy  M  V.  (rardiiier: 

Q.     Miss  Gamble,  does  Currey  Aii-  'I'lanspoii  eui 
rently  operate  any  flights   from   Burbank  to   San 
Die.s:o  ?  f 

A.     No,  sir,  not  very  often.    Once  in  a  while.  \ 

Q.     Do  they  operate  any  tliglits  from   Burbank 
to  Oakland  i  A.     Yes,  sir.  %j 

Q.     Ts  that  a  daily  fliuht  ?  t 

A.  Yes,  sir.  AVell — wrll,  1  ean't  say  that  it  is  a  '. 
daily  Hiu'ht,  sir.  If  we  have  passenuTrs  we  cany  - 
them  iij).  j 

Q.     The  two  carriers  For  whom  ynu  work  (obtain     ' 
])assen.e:(M*s  in  many   instanees,  do  tlx^y  not,   from  a 
ticket   au'eiicy  known  as   Skycoach  .''  t 

A.     Yes,  sir.  | 

Q.      Do   you    know    if   Skycoach    furnishes    ti'aus-     | 
|>ortali(»ii    from    IJurbank   to  ()akhnid    foi-   inconiiim 
passengers  from  tlie  l^ast  .'' 

A.      I   j)i"esum(^  they  do-   they 

The    Court:      Let  V    not    presume,     if   you    know. 
say   so;   il'  you   dou'l    know,   just    (h»n*t    .in-wci    tl 
(juestion.    Let's  not  [L'>b]  |)resunu\ 

The   \\'itne>s:      1   can't   sav,  sir. 


\ 
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Mr.  Gardiner:     I  believe  that  is  all,  your  Honor. 

The  Court:     May  this  witness  })e  excused? 

Mr.  Wright :  T  have  no  further  (juestions,  your 
Honor. 

The  Court:     You  may  be  excused. 

Mr.  Wright:     Call  Mr.  1^'itz  Hutcheson. 

FRITZ  HUTCHESOX 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  (examined  and  tes- 
tified as  follows: 

The  Clerk :     State  your  name,  please. 

The  Witness:     Fritz  Hutcheson. 

The  Clerk:     Spell  your  name,  please. 

The  Witness :     F-r-i-t-z  H-u-t-c-h-e-s-o-n. 

Direct  Examination 
By  Mr.  Wright: 

Q.  Mr.  Hutcheson,  are  you  connected  with  U.  S. 
Aircoach?  A.     Not  at  the  ])resent  time. 

Q.     During  1953  w^re  you  ?  A.     Yes,  sir. 

Q.     And  in  what  capacity? 

A.     President.  [157] 

Q.     And  will  you  st-ate  w^hat  U.  S.  Aircoach  is? 

A.  U.  S.  Aircoach  is  a  large  irregular  air  car- 
rier operating  under  Part  42  of  the  Civil  Aeronau- 
tics Board,  I  believe. 

The  Court :  Will  you  keep  your  voice  up,  please  ? 
Counsel  has  to  hear  you.  Mr.  Wright,  you  also  are 
speaking  rather  low. 

(The  answer  was  read  by  the  reporter.) 
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Q.     (1^-   ^\v.   Wiiirht):     Durintr  1953  did   U.  S.     l 
Ail-coach  liavc  space  at  the  Ijockhecd  Air  Terminal 
at  I>urhank  i  A.     Yes,  sir. 

(^.     A  ticket  counter  and  an  oitice  ? 

A.  Ticket  counter  didn't  i)elon^-  tu  U.  S.  Aii- 
eoach ;  it  belon.c:ed  to  an  agency. 

Q.  Hut  the  ticket  counter  was  used  by  V .  S.  Aii- 
eoach  ? 

A.  Tscd  by  r.  S.  Aircoacli  to  (lis])atc]i  ttisrhts, 
yes,  sir. 

Tlie  Coui*t:  Just  a  niiinite.  'llic  counter  was 
owiH^d  by  an  ac^ency? 

The  Witness:     Tt  was  o])erated  by  an  agency. 

The  Court:  Which  aizency  ?  Wliat  d<»  v.mi  Tneai^ 
ticket  agency  I 

'V\w  Witness:     Ticket  agency. 

Tlic  Court:     Which  a, i^ren cy  ? 

The  Witnc^ss:  Metro])olitan  1'ravel  Service.  It 
was  operated  by  three  different  airencies  durini:  the 
])eriod  of  1953,  sir.  [15S] 

The  Court:  You  only  useci  tlie  counter  tor  th(^ 
purj)ose  of  dis])atcliinu? 

Tile  Witness:      Dispatchiim  tb-iits. 

il  (IJy  Ml-.  Wrio-lit):  Aiui  will  you  tell  us  be- 
tween what  points  during*  1953  U.  S.  Aireoaeh  was 
nprrat  iim  i 

A.  T(»  the  l)cst  ol"  my  know  UmIl:!*  tlicy  opci-ated 
to  Dallas,  Oakland,  Okk-ihoina  Cit\,  Kansas  City, 
Chica-o,  Pittsbur-h.  IMiHaih'Iphia,  Ni^w  \ avk  City, 
Aliaini:  and  \\\r\\  pract  ic;ill\-  vwvv  other  citN'  in  the 
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United  States  on  military  Commercial   Air  Move- 
ment, that  is  C.A.M.,  CAM  movements. 

Q.  Outside  of  the  CAM  movements,  U.  S.  Air- 
eoaeh  o])erated  })oth  east  and  westbound  flights? 

A.     East  and  westbound  flights,  that's  right,  sir. 

Q.  Did  your  flights  originate  and  terminate  at 
Burbank  ?  A.     Not  all  of  them,  no,  sir. 

Q.  Referring  now  to  just  those  flights  which 
w(M*e  o})erating  transcontinentally,  east  and  west. 

A.  I  ])elieve  some  of  them  stai'tod  in  Oakland, 
and  some  of  them  in  Burbank. 

Q.     You  were  operating  what  typv  aircraft  i 

A.     We  operated  in  19,53  DC-4s,  C-4()s,  and  DC-3s. 

Q.  In  the  Southern  California  area  how  many 
ticket  offices  were  operated  by  U.  S.  Aircoach? 

A.     None,  sir. 

Q.  How  did  U.  S.  Aircoach  secure  its  [159] 
passengers  I 

A.  From  various  ticket  agencies,  independent 
ticket  agencies. 

Q.  And  did  you  put  out  your  ticket  stock,  issue 
your  ticket  stock  to  these  various  agencies? 

A.  Not  U.  S.  Aircoach  tickets,  no,  sir.  They 
operated  strictly  on  exchange  orders. 

Q.  Did  U.  S.  Aircoach  on  flights  originating  at 
Burbank,  westbound  flights  originating  at  Burbank, 
secure  any  passengers  from  Friedkin  Aeronautics, 
doing  business  as  Pacific  Southwest  Airlines? 

A.  If  we  operated  westbound  we  would  have 
been  out  over  the  ocean,  sir. 

Q.     East])ound. 
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A.     Would  you  repeat  the  (juestion,  please? 

Q.  On  easthouTid  Hidits  originating  at  Burhank, 
(lid  r.  S.  Aircoac'li  icceive  ])assen,u:ers  from  Fried- 
kin  Aci'onauties  or  Pacilie  Southwest  Airlines? 

Ml'.  Ackerson:  I  object  to  that  question  on  the 
ground  it  is  callinu-  f<u'  a  conclusion  that  is  almost 
h'.cal  in  foi-iii.  1  don't  mind  liini  askinc:  the  witness 
liow  lie  uot  liis  ])assen.c:ers,  if  any.  IJut  he  is  askin.ir 
a  question,  did  V.  S.  Aiicoaeh  ,u:et  passengei's  from 
Freidkin  ! 

I  assume  that  he  is  .ux)inu-  to  ask  the  same  (piestion 
from  my  clic^nt.  Tie  stated  he  u'ot  it  fi'om  tlie  ticket 
office. 

The  Court:      Friedkin  hasn't  ohjectcd.  [Uio] 

Mr.  (iardiner:  AVe  will  adopt  those  objections, 
your  Honor.  1  am  anxious  to  cx])edite  this  heariiur, 
and  1  don't  want  to  make  too  many  technical  ob- 
jections.   J^ut   I  auree  with  that  objection. 

The  Coui't:  Pei'liaps  you  had  better  reframe 
your  (juestion. 

Mr.  Wi'iu'ht:      1  will  withdi-aw  the  (luestion. 

The  Witness:      1  couldn't  an^wci"  it  anyway. 

(^).  (IJy  Mr.  Wri-ht):  Mi',  llutclie^oiu  1  .show 
you  Plaintiff's  Kxhibit  No.  IM.  which  consists  of 
two  |)au(^s,  and  ask  yon  wlntluM-  or  not  the  ti]*st  |)aut' 
thereof  is  a   T.  S.  Aircoach  manifest. 

A.     That    is  a    l'.   S.    Aircoacli   manifest,  y(»s,  sir. 

i).  And  with  reference  in  the  handwritten  por- 
tion in  the  l)o(ly,  was  that  madi'  by  one  of  your 
employees  i 
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A.  ^i'hat  wasn't  made  by  a  U.  S.  Aircoacli  cin- 
])loyee,  no,  sii-. 

Q.  Do  you  know  who  it  would  liave  iDeen  made 
by^ 

A.  It  was  made  by  one  of  the  a.^encies.  It  looks 
like — I  don't  recall  exactly  who  W.C.W.  is,  but  it 
would  be  one  of  the  agency  employees. 

Q.     Wouldn't  that  be  W.  C.  Wingate? 

A.     That  would  be  Wingate,  yes. 

Q.     Who  is  he  employed  by? 

A.  He  was  employed  by,  I  believe,  American 
Air  Bus. 

The  Coui*t:     American  what? 

The  Witness:  Air  Bus.  That  was  an  agency.  T 
believe  they  [161]  changed  their  name  to — I  don't 
recall  right  now,  but  I  know  they  changed  their 
name.  The  name  originally  was  American  Air  Bus, 
and  American  Airlines  objected,  and  they  changed 
their  name  to  Continental  Air  Bus,  or  something 
like  that. 

Q.  (By  Mr.  Wright) :  Can  you  by  reading  this 
handwritten  material  on  the  first  page  of  Exhibit 
21  tell  us  what  it  means  ? 

A.  It  says,  *^  Off  60  V  Flight  108  W.  Out  PSA 
Flight  No.  90  at  11:30  A.M.  BUR/SAN  WCW." 

Q.  Does  60  V  stand  for  ])artial  NC  designation 
of  aircraft ! 

The  Court:  1  am  sorry,  but  I  am  going  to  ask 
both  counsel  and  the  witness  to  sj>cak  uj).  I  am 
sitting  right  here  by  you,  and  1  am  satisfied  tliat 
counsel  cannot  hear  you,  and  even  the  reporter  can't 
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1)6  hearinc:  you.   T  think  ])()ssil)ly  you  ouirht  to  sp(\ak 

a  little  louder. 

Now,  let's  start  all  over  again. 

The  AVitness:  That  is  the  XC  nunii)er  of  one 
oT  (Kir  C4()  aii'craft. 

Q.  (j^-  Mr.  Wri.oht )  :  Docs  th(^  FLT  1()8W  rep- 
resent a  tliirht  luniiher  .^ 

A.  That  apparently  represents  a  tiic:ht  number 
of  r.  S.  AireoachV  ineominu*  tliuiit  from  tlie  P^ast. 

Q.  Witli  reference  to  the  next  notation  on  the 
front  pa,i;e  of  Exliil)it  21.  wliich  n])])eai-s  to  reefer  to 
PSA  Fli.u-ht  f)0,  can  you  tell  iw  what  that  [l^i'J] 
means  ! 

A.  Sir,  I  didn't  write  it.  I  assume  it  means 
what  it  says.    It  says.  Out  PSA  Flitrht  W. 

Q.      Ill  layman's  laive.iiage  what  would  that  mean  ? 

A.     dust  exactly  what  it  says.  Out  PSA  Fli.oht  90. 

Q.  Do  you  mean  that  those  ])assenp:ers  were  put 
on  hoai-d  a  PSA  iMfxhi  I 

A.  1  couldiTt  say  that  they  were,  hut  that  is 
what  the  manifest  says. 

The  (\>urt  :     PSA,  what  is  that  .>* 

The  Witness:     Pacific  Southwest. 

Q.      (liy    Mr.   Wri.cfht) :     Heferrim:-  to  paue  *J  id' 
Fxhihit   IM,  which  contains  an  e\cliani:(^  order,  a]*e 
\-ou   lamiliar  with  that    particular  type  ot*  t*x(diamre 
oi'der,  or   Were  you   duriiiLi"  the  operation   (d'   U.  S.   A 
Aircoach.''  A.      1   don't  l)elie\('   I   was,  sii-. 

(}.      \'(Hi   didn't    handle   any   of   the   ])aper   woi'k  / 

A.  1  didn't  haiidh'  any  (d'  the  j>aper  work  at  all. 
'I'hat   wasn  't  ni\   .joh. 
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Q.  IFave  you  ever  seen  this  tvjx'  of  cxcliaiii^'e 
order  i 

A.  T  have  seen  Pacific  Soutliwest  exchange 
urdcrs.    I  have  <('0\\  cvci-y  airline's  cxchan^'e  ordei-. 

Q.  Well,  that  cxchang'e  ordei',  docs  it  not  repre- 
sent an  order  for  the  trans])oi-tation  of  foiii'  pas- 
I   sens^ers  from  Burhank  to  San  Die^'o  ? 

A.  W'oiiUl  you  I'ephrase  that  (piestion,  [163] 
please? 

(J.  Does  tile  exehan,ii,'e  order,  wliicli  is  on  pa.^'e  2 
of  Plaintiff's  Exhibit  No.  21—1  will  chan^'e  that. 
Was  that  issued  to  provide  trans])ortation  for  four 
passen.o-ers  between  Burbank  and  San  Dieoo? 

A.  You  are  asking-  me  a  question  that  I  can't 
answer,    i  mean,  I  didn't  handle  the  paper  work. 

Q.  You  don't  know  whether  any  of  the  ])as- 
seng'ers  that  came  on  that  ])articular  Hijs^ht  w^re 
transpoi-ted  further  on   Pacific  Southwest? 

A.  T  wouldn't  have  the  slightest  idea  whether 
they  w^ere  or  not.    T  never  handh^l  such  thino-s. 

Q.     You  are  the  president 

A.     Of  U.  S.  Aircoach,  that's  right. 

Q.  J)o  you  know  whether  or  Tiot  incoming  pas- 
sengers from  westhound  flights  o|)erated  by  V .  S. 
Aircoach  wer(»  transferred  to  Pacific  Southwest  Air- 
ways ? 

A.  It  is  ni\-  undei'standing  they  wei'e  fransfei'i-ed 
on  the  first  airline  that  tliei'e  was  space  available, 
whetluu'  it  was  l*acifie  Southwest  or  ('aliloi-nia 
Central  oi*  Western  Aiilines,  Tnited  Aii'lines,  what- 
ever they  could  Hnd  space  on,  the  tirst  tli^lit  a\ail- 
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al)l(\  why.  tin  y  put  tlictii  (»n.    That  was  the  general   . 
procedure  that    I   know  alxmt. 

Q.     Tu  tliat  case  tlic  onward  transpoi'tation  w; 
paid  by  U.  8.  Aircoach,  was  it  not? 

Mr.  Gardiner:     I  ()])j(u*t  to  tliat  qnostion  a^  it-ad-    I 
inu*  and [1^>1] 

The    ("ouit:     You    are   assuming   something,    I" 
cause  supposing-  the*  destination  was  Los  Angeles,   ; 
why  wouhl   r.  S.  Aircoacli  pay  onward  ti'ansporta-   j 
tio]i  to  Seattle  or  to  Poii:land  oi*  to  Oakland  or  to    , 
San  Die^o  ? 

Now,  may  I  ask  tliis  witness  a  question? 

Mr.  Wri.i>ht :     ^'ou  may,  youi'  Honor. 

The   Court:     Tickets   on  youi-  linc^   usually   sold, 
if  it  came  to  Los  Angeles,  destination  Los  Anireles .' 

The  Witness:     Yes,  Jiurhank. 

The  Court:     Did  you  sell  any  tickets  destination 
Sail   Dieuo  .'' 

'l\\v  Witness:     The  au-eiiey  in  the  East  sold  San 
Diego  and  Oakland.  1 

The  CcMirt  :     When  a  passenger  eame  witli  a  tick 
sold  hy  an  au'cnt  tluit  called  foi"  San  Diego,  and  they 
disemhai'ked  here  in   Los  Anudes.  what  did  you  d" 
with  them  't 

Tlie  Witness:      We  terminated  the  tligiit   in    Lu! 
hank.     The    aizcncy    handlinu-    tjie    passengei-s    wei 
sup])ose(l  to  olT-space  them  on  whatever  carrier  the\ 
couhl  get  space  to  i^ct  them  th«"  fast(»st  transporta- 
tion.   They  were  put   ou  Inis.  they  ha\i'  h(MMi  put  on 
trains,  some  of  them  uo  h>    |ui\ate  autoniohih'. 

The  Court:     Do  1  uudei'staiid  this— is  this  a  fair 
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statement — that   when   you   ))rou^ht    in    passonp^ers 
from  the  East  tliat  were  to  ^o  ft)  San  Die^o,  that 
yon  turned  them  over  to  an  ac^ency?  [1^)'^>] 

Tlie  Witness:  No;  the  agency  handled  our 
flii>lits,  in  other  words,  IT.  S.  Aircoach  didn^t  handle 
the  tlig'hts  directly,  the  ae^ency  employees  handled 
our  Hit^hts  as  they  eanie  in  and  took  care  of  off- 
spaeinej  the  passengers,  just  like  any  ticket  counter 
w^ould.    It  is  handled  ))y  an  agency. 

The  Court :  All  right.  Supposing  an  agency  had 
sold  a  ticket  to  San  Diego,  and  the  passenger  came 
in  here  to  Burbank  and  disembarked,  what  did  you 
do  with  that  passenger? 

The  Witness :     They  would  make  arrangements. 

The  Coui-t:     The  agency? 

The  Witness:  Yes,  to  put  those  passengers  on 
the  tirst  available  tiight  that  they  could  get  to  San 
Diego,  the  fastest  form  of  transportation.  If  they 
were  going  to  Camp  Pendleton  and  were  destined 
for  San  Diego,  the  boys  w^ould  sometimes  request 
that  they  take  the  Santa  Fe  bus,  because  they  get 
there  faster,  rather  than  go  to  San  Diego  and  back. 
So  w^e  would  giv(^  them  bus  fare. 

The  Court:  Did  you  have  anything  to  do  with 
the  arranging  of  this  transportation  ? 

The  Witness:  I  didn't  have  anything  to  do  with 
the  arranging  of  it. 

The  Court:  Did  your  company  have  anything 
to  do  wdth  it  ? 

The  AVitness:  Only  by  instructions  to  the  agen- 
cies.   As  far  as  I  know  I  don't  think  tin*  com])any 
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itself,  r.  S.  Aircoach  operated  a  little  diltereiitly  | 
than  most  of  them.  [HJO]  V.  S.  Aireoach,  all  their  I 
liaiulliiiu'  of  their  tiiuhts,  and  so  forth,  was  generally  } 
done  by  an  agency,  it  wasn't  done  by  the  company  1 
itself,  under  contract.  The  agency  got  an  ovorrido  | 
on  all  ])assen.c^ers,  they  got  a  five  per  cent  oven-ide,  > 
that  is  why  they  liandled  all  their  Hiu-hts  for  them 
under  contract,  and  T.  S.  Airenach  themselves  j; 
usually  didn't  handle  them  themselves.  Wo  sepa- 
rated the  two. 

The    Court:     When    the    passen.i::er    disenil)arked 

i 
here  at   HuT'bank,  did  you   feel  your  resp()Tisii)ility    j 

was  over  !  \ 

The  Witness:     No.    It  was  u|)  to  the  agency  undt^r    j 
this  contract  to  tak(»  aiid  see  that  those  passentrei'S  \^ 
got  the  fastest  loini  of  tiansportation  and  the  fii*st    | 
available   form   of  trans])ortation   to  tluMi-  destina- 
tion   with    the    least    amount    of   delay.     Whichever    \ 
s])ace  was  a\ailai)le  that   is  the  oik^  that    they   had 
instructions   to    put    them   on.     In    other   words,    it 
would  make  no  difference  who  it  was,  wlu^ever  they 
could  u'et  the  fastest  form  of  tiansportation  from. 

The    Coui-t:     Suppose    a    passenirer   disembarked    j 
at  l>urbank,  li'oiiur  to  San  Diecfo,  and  they  were  put  * 
ujxui   a    Southwest    plan(\    who    j)aid    t'tn-   the    plai 
7)assage  i  \ 

The   Witiie-^^:     That    is  the  one   tliinu    I    can't      I     j 
don't  recall,  wlirtliei'  the  company  reimbu]s(»d  them 
l*or  it,  or  wlictliei'  the  agency  paid  it  and  then  it  was    I 
j-eimbursed   by   the  company.     MxiMitually   tin 
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atiri^*  carrier  would  reiinhurse.  But  wliether  they 
actually  paid — who  they  ])aid,  whether  they  i)aid 
tlie  [167]  a^-ency  for  it,  I  don't  remember.  I  be- 
lieve it  was  different  at  times,  because  we  changed 
operations  two  or  three  times  during  the  year.  We 
went  fi'oin  one  gc^neral  agent  to  another.  In  otlier 
words,  for  a  while  we  were  oi)erating — Safeway 
'  Air  Coach  was  handling  all  our  tlights,  and  then 
American  Air  I]us,  and  then  they  changed  the  name 
to  another  one.  J  just  don't  recall  exactly  who 
paid  for  the  passengers,  whether  we  i)aid  the  differ- 
ent carriers  direct  or  whether  it  was  paid  for  by 
th(»  agency,  and  then  they  billed  the  carrier  for  it. 
That  I  couldn't  answer.  I  couldn't  be  exact  on  it.  I 
wasn't  familiar  enough  with  the  accounting  pro- 
cedures on  that. 

Mr.  Wright:     May  this  be  marked  for  identifica- 
tion as  Plaintiff's  Exhi))it  No. 

The  Court:     It  will  be  23. 

The  Clerk:     Plaintiff's  Exhibit  23  for  identifica- 
tion.  That  is  in  '754? 

Mr.  Wright:     Yes. 

(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  23,  for  identification  in  case 
No.  16754.) 

Q.     (By  Mr.  Wright) :     Mr.  Huteheson,  do  you 
know  Mr.  Joe  Stout  that  w^orks  for  our  office? 
A.     Yes,  sir. 
Q.     Do  you  recall  an  occasion  in  October  of  1953 
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when   Mr.   Stout   came   to   yoin-  ofTicc   at    I^(jckhee(l 

Ai]-  1\'rminal  i  [1()8] 

A.     Mr.  Stout  came  to  our  office  <iuite  ol'tei.,  -i.. 
1  don't  remember  any  specific  instance. 

Q.     Vou  have  no  recollection  whatsoever  ol    M 
Stout  cominji^  to  your  office  in  October  of  195:^  and  ^ 
requesting'    j)ermission    to    examine    some    of   your 
records,  manifests?  | 

A.     ]\[r.  Stout  was  instructed  any  time  lie  came 
to  our  office  that  our  office  was  wide  open,  he  could 
go  into  our  records  at  any  time,  go  through  our 
records  at  his  leisure  and  do  whatt^vei-  he  wanted  i 
with  them.    I  doirt  remember  any  s])ccitic  instance. 

Q.     Mr.  Ilutcheson,   1  show  you    Plaiiilitf's    Kx- 
hibit  No.  23  for  identification. 

The   Court:     Have  you   shown   that   to   oj)j)osing 
counsel  ! 

Mr.  Wright:     No.    I  beg  your  ])ai'don. 

The  Court:     Don't  tiy  to  use  it  until  c(nuisel  has 
a  chance  to  look  at  it. 

Q.      {\W    Mi-.    Wright):      1    show    you    IMamtilf'sj 
l^xhibit    No.   2o    Tor   identification.    Mi'.    Hutcheson.  i 
It  pnr|)orts  to  be  a  photostatic  copy  ot  a  document, 
and   I  ask  yiMi  wlu^ther  or  not  you  are  familiar  with   ; 
that   |»ai'ti(Milar  rorni.  j 

A.      I    am   not    I'annliar  with   it,   no,  sir.     It    is  the  ! 
first  time   I   liaxc  seen  one  of  these  t'oi'Uis. 

(^).      The   name  of  yoni'  e(Mn|>any   is  mentioned,  is 
it   \\n\  i 

A.      It   has  been   written  in  at   the  to|).   I'.  ^.   Air- 

eoiicll. 
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Mr.  Wright:  I  request  that  this  document  be 
marked  for  [168-A]  identification  as  Plaintiif' s  P]x- 
hibit  No.  24  for  identification. 

The  Court :     24  for  identification. 

Mr.  Wright :     Consisting*  of  two  pages. 

The  Clerk :     24  for  identification. 

(Tlie  document  referred  to  was  marked 
Plaintiff's  p]xhibit  24,  for  identification,  in  case 
No.  16754-HW.) 

Q.  (J3y  Mr.  Wright) :  Now,  Mr.  Hutcheson,  I 
show  you  Plaintiff's  Exhibit  marked  No.  24  for 
identification,  consisting  of  two  sheets,  purporting 
to  be  photostatic  copies  of  various  documents,  and 
I  ask  you  to  examine  it.  Have  you  examined  both 
pages  of  the  exhibit,  Mr.  Hutcheson? 

A.     Yes,  sir. 

Q.  Are  you  al)le  to  tell  us  whether  or  not  those 
are  photostatic  copies  of  manifests  and  tickets  of 
U.  S.  Aircoach  I 

A.  They  appear  to  l)e.  Manifests  and  ticket 
stocks,  both,  original  fiight  coupons,  it  looks  like. 

Q.  Now,  with  reference  to  the  two  tickets  that 
appear  on  the  first  ])age,  can  you  tell  from  the  vali- 
dation stamp  where  that  ticket  was  sold,  or  those 
tickets  i 

A.  Not  irom  the  validation  stani]).  T  can  tell 
from  the  issued  exchange  order  where  they  were 
sold,  where  it  says,  ^^Issued  in  (exchange  for."  It 
apparently  was  sold  by  [1()9]  Skycoach  in  Philadel- 
phia on.  their  original  exchange  order. 
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Q.  Aiul  yoin-  ticket  calls  for  transportation  from 
Pliila(l('l])liia  to  San  Die^'o,  does  it  not?  j 

A.     Tliat's  right,  sir. 

g.     And  the  ticket 

Mr.  (lardincr:  Do  we  liaxc  the  answer  to  that 
hist  (juestion  ? 

'Die  Conit:     Head  the  (jnestion  and  the  answer.    I 

(The  ({uestion  and  answer  were  rc.-id   1)\-  the 
]-ej)oii^er.) 

Q.  (I>y  Mr.  ^^'ril2:ht)  :  And  yon  w(M'e  refeirir: 
in  yonr  answei'  to  the  ticket  marked  13-19.V24,  wor. 
you  not,  Mr.  Hutcheson?  ' 

A.      IMf)r)L>4  and  B-19r)23. 

Q.     Those  ])articnla]*  coupons  are  t1ii;ht  coupon>. 
arc  they  not,  that  are  ])icked  up  by  the  carriei*  (n-     ; 
ticket  a,i;'(Mit  at  tlic  time  the  passenger  boards  the ; 

A.     Not  these  two  particular  ones,  no.  * 

Q.     Which  are  these?  ' 

A.     These  ai'e  Ihe  oiu^s  that  ai-e  made  out   in  oui* 
accountinu'  office*  alter  the  fiiuiit    is  terminated  and     ^ 
Ave  make  out  the  V.  S.  Aii-  tliuiit  coupons.    The  ones 
that    were    picked    uj)    would    be    the    Skyeoach    ol 
]*hila(Iel])hia  exehaim'c  ordei-s.  { 

(j).      Ill  otliei'  woi'ds,  the  ])ass(Mm('i's  who  held  those 
two  coupons  wei'e  tlowii   t'l-om   lMiilad«'lphia  to   l^ur-     < 
l)ank    by    V.   S.    Aircoach    on   an   exchaime   oi'der  of    » 
Skyc(wich  i  [170] 

Mr.   (iardiTHU*:      1    object   \o  that    (piestion  as  as- 
smninp  sonK^thiiiir  not  in  evidence.    Tlu*  witness  has    ^ 
testified   thnt    thesc^   wei-e   made   up   aftei*   the   tliirht. 
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Counsers  question  referred  to  these  coupons  bein.^' 

held  by  the  passenger. 

The  Court:     Sustained. 

I  don't  think,  when  a  document  has  been  marked 
for  identification,  that  you  have  any  right  to  go 
into  the  document  except  for  the  purpose  of  laying 
the  foundation  for  it  to  he  admitted  into  evidence. 
And  then  when  you  get  it  into  evidence  you  can 
examine  as  to  the  docmnent.  But  until  you  get  it  in 
evidence  I  don't  think  you  can  examine  on  the  docu- 
ment. 

Q.  (By  Mr.  Wright) :  Mr.  Hutcheson,  refer- 
ring again  to  Mr.  Stout,  do  you  have  any  recollec- 
tion at  all  of  last  October  him  making  photostatic 
copies  of  some  of  your  records  ? 

A.  As  I  previously  stated,  Mr.  Stout  was  free 
to  come  into  our  office  any  time  and  make  photo- 
static copies  of  all  of  our  records.  I  don't  recall 
any  particular  time,  hc^cause  they  were  in  our  office 
quite  often. 

Q.  Have  you  seen  him  make  copies  in  your  of- 
fice? 

A.  I  didn't  see  him  make  the  copies,  but  they 
asked  me  if  they  could  take  records  with  them  and 
make  copies,  and  I  told  them,  '*Do  that,  and  bring 
the  machine  in  and  make  them  up."  But  T  never 
saw  them  actually  make  copies. 

Q.  Do  the  two  sheets  constituting  Plaintiff's 
Exhiint  [171]  No.  L^4,  for  idcMititication— do  they 
constitute  ])hotostatic  copies  of  records  of  U.  S. 
Aircoach?  A.     They  look  as  such,  yes. 
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Q.     You  are  not  sure? 

A.  They  look  exactly  like  U.  S.  Aircoaeh  rec- 
ords.   J  don't  see  how  they  could  be  anybody  else's. 

Mr.  Wright :     1  have  no  furthei-  questions. 

Cross-Examination 
By  Mr.  Gardiner: 

Q.  Mr.  Hutcheson,  your  carrier,  U .  S.  Aircoaeh, 
frequently  had  occasion  to  cany  onward  passengers 
who  came  into  the  State  from  eastei-n  cities  upon 
your  carrier  to  Oakland,  did  it  not  ? 

A.     Yes,  sir. 

Q.     Would  this  be  a  daily  occurrence? 

A.  Not  every  day,  but  for  a  long  while  we  did 
operate  our  own  flight  between  Burbank  and  Oak- 
land on  U.  S.  Aircoaeh. 

Q.  Would  you  say  that  was  as  frequent  as  five 
times  a  week? 

A.  Just  depending  on  the  luunber  of  trips  we 
had  coming  in  or  whether  some  other  carriers  had 
enough  j)assengers  for  us  to  carry.  It  was  strictly  a 
contract  basis.  It  wasn't  a  regular  occurrence.  If 
ihcre  were  passengers,  we  w^ent. 

Q.      ]\    there   wvvv   a\ailal)l('    passengei's   wlio   en 
tcicd  [172]  thi'ough  U.  S.  Aircoaeh  or  some  othei 
manner,  usually  one  ol*  tlu^  irreguhu*  carriers,  you 
Would A.      Set    u|>   a    flight. 

(j). ^^et    Uj)    a    flight    and    t  i'ansj)()i"t    tlimi    u> 

Oakland.''  A.     That's  right. 

(^.      W'lieu   that    aii'erat't    returned    h\)U\   Oakland 
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fi'estiniony  of  Vv\\v.  1  lutcheson.) 
wiMild  it  generally  also  carry  passengers  from  Oak- 
land to  Burbank  who  were  destined  eastbound  on 
your  llight,  or  sonic  other  irregular  carrier"? 

A.  Wliether  they  were  destined  on  oiii-  tiight  or 
any  other,  we  had  a  combination  of  eastbound  pas- 
sengers that  Would  corae  from  Oakland  to  J^uibank. 

(i.  When  you  relVircMl  to  looking  for  tlie  Hrst 
available  cai'i'ier  to  utilize,  other  tlian  youi*  own 
carrier.  Tor  passengers,  would  that  he  only  in  in- 
stances where  you  had  a  surplus  or  more  passengers 
than  you  could  carry  on  your  own  flight'? 

A.  Well,  in  times  when  we  couldn't  carry  all  the 
passeng(^rs  on  our  own  flight,  as  far  as  going  to 
Oakland  is  concerned,  then  we  would  put  them  on 
whatever  available  carrier  that  we  could  get  space 
on.  That  didn't  happen  very  often.  We  didn't  have 
that  many  passengers.  We  usually  had  to  take  them 
from  somebody  else  to  All  u])  oui'  ])lanes. 

(^.  The  occasions  U])on  which  you  would  transfer 
oi-  have  the  ticket  agent  make  arrangements  for  the 
onward  transportatioTi  [173]  for  other  passengei*s 
were  infrequent? 

A.     r  believe  yon  would  say  they  weie  infrequent. 

Q.  Your  company  did  not  receive  any  commis- 
sions from  the  sales  of  Pacific  Southwest  Airlines 
tickets,  did  it? 

A.  Sir,  that  is  an  accounting  problem  that  I 
couldn't    answei'. 

Q.  Then  you  did  not  tell  Mr.  Stout  on  any  oc- 
casion u]>oii  which  you  can  remember  that  that  was 
a  fact?  A.     That  we  received  a  commission? 
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Q.     Yes!  j 

A.     I  doirt  recall.    It  was  strictly  an  accounting  | 

problem.  j 

Q.    When  a  ])assenger  transfer  manifest  was  pic-  , 

pared,  would  it  be  done  before  or  after  the  arrival  i 

of   a   westbound   flight    from    an   eastern    point    in  , 

Burbank?  i 

A.     I  Ix^lieve  that  varied.    Our  stewardesses  had 

instructions  at  any  time  that   we  had  passengers  s 

going  from   Burbank  to   the  two  destined  points,  j 

which   was   usually   Oakland   and   San   Diego,   our  j 
stewardess  had  instructions  as  far  as  the  carrier 
was  concerned  to  pr(^x)are  a  separate  manifest  show- 
ing San  Diego  and  Oakland  passengers  on  separate 
manifests.  Now,  sometimes  they  did,  I  ])elieve,  and 

sometimes  they  dicbrt.   When  they  didn't,  I  believe  \ 
the  agency  in  Burbank  ])repared  the  manifest. 

Q.    When  the  stewardesses  prepared  those  mani- 
fests, would  [174]  they  ])lace  therein  tlu^  name  of  i 
any  carrier  on  which  such  i)assengers  were  going  to  j 
go  to  San  Diego  and  Oakland?  \ 
A.     They  w^ould  have  no  idea  what  they  were  U(v 

inu'  on.  I 

I 

Q.  That  cniild  not  he  (Ictci-tniiKMl  hy  \]]c  tlii^ht  . 
personnel? 

A.  That  was  never  detcM'miiHHl  by  the  flight  per-  ' 
soiincl.    They    didn't    have   the   slightest    id(»a. 

(^).      Did  any  of  the  piM'soiuicl   of  tlie   U.   S.    Air-  : 

coach    have   any    idea    what    speciflc   carrier   would  ; 

be  us(m1  \'()V  a  s])(M*ilic  flight  f  ^ 


Friedkin  Aeronautics,  Inc.,  Etc.  251 

(Testimony  of  Fritz  Hutehesoii.) 

A.     None  whatsoever. 

The  Court:     May  I  ask  a  question? 

The  Witness:     Yes. 

The  Court:  When  was  it  determined,  then, 
wliicli  carrier  was  to  cany  the  passenger  to  San 
Diego? 

Tlie  Witness :  Our  procedure  was  this :  The  cap- 
tain would  call  from  his  last  stopping  point,  and 
he  would  say,  *'I  have  so  many  San  Diego  passen- 
gers, I  have  so  many  Oakland  passengers."  He 
would  call  our  flight  operations.  From  that  our 
fligiit  operations  would  notify  the  counter  and  tell 
tliem  that  we  have,  say,  15  passengers  going  to  Oak- 
land, two  passengers  to  San  Diego.  Then  it  would 
l)e  11  j)  to  them — they  knew  what  time  the  airplane 
would  arrive,  it  would  be  up  to  them  to  secure 
transportation  or  notify  operations  that  there  were 
enough  passengers  to  make  the  Oakland  flight,  and 
he  would  run  the  DC-3.  At  that  time  they  would 
decide — they  would  immediately  [175]  start  trying 
to  find  out  who  had  the  first  flight  going  to  either 
destination,  if  they  were  going  to  put  them  on  an- 
other carrier  other  than  our  own.  Most  of  the 
times  we  handled  them  ourselves.  Immediately 
when  the  flight  came  on  we  had  our  plane  sitting 
on  the  ground  waiting  to  take  those  passengers  on 
with  the  smaller  aircraft. 

The  Court :  When  you  put  them  on  another  line, 
then  your  policy  was  to  use  the  first  available 
flight? 
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The  Witness:  The  first  available  flight  tliat  we 
could  get  the  passengers  out  on. 

Mr.  CJardiner:     Js  that  all,  your  Honor? 

The  Court:     Yes. 

Q.  (By  Mr.  Gardiner) :  When  you  referred,  in 
the  last  answer,  to  ])utting  them  on  another  line, 
you  liad  reference,  did  you  not,  to  the  ticket  agency 
placing  them 

A.  The  ticket  agency  would  make  arrangements 
for  putting  them  on  another  carrier. 

Q.  And  would  it  be  a  correct  statement  to  state 
that  the  late  time  in  determining  which  carrier  was 
to  be  used  was  based  upon  the  variances  in  weather, 
both  transcontinentallv  and  weather  both  north 
and  south,  which  would  affect  the  estimated  time 
of  arrival  of  your  flight,  as  well  as  coastwise? 

A.  As  well  as  incoming  and  as  well  as  the  flight 
going  north  or  south.  [176] 

Q.  So  for  practical  purposes,  which  carrier  you 
Avished  to  use  could  not  be  determined? 

A.  They  couldn't  until  about  an  hour  before  the 
flight  arrived,  or  opc^-ations  would  check  the 
weather  and  And  out  wh(»re  the  air])lane  was  situ- 
ated, in  other  words,  how  close  it  was  to  Hurbank, 
through  C.  A.  control,  and  from  that  they  would 
judge  what  time  tlu^  plane  would  arrive,  and  that 
would  be  the  tinu^  they  would  make  arrangements 
for  'tT'ans])()i"tation  loi*  Uk^  |)nssengers. 

Mr.  (lardinei-:      I  liavi^  no  further  questions. 

Tlu^  Coiirl:     Any  (piestions? 
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Mr.  Ackerson:  I  don't  believe  I  have  any  right 
to  question  this  witness,  your  Honor. 

Mr.  Wright :     I  have  a  couple  more,  your  Honor. 

Redirect  Examination 
By  Mr.  Wright: 

Q.  In  answer  to  Mr.  Gardiner's  question,  Mr. 
Hutcheson,  I  believe  you  stated  that  the  agency 
people  at  Burbank  would,  upon  notification,  start 
making  arrangements  for  the  first  available  onward 
transportation  of  incoming  passengers  ? 

A.     That  was  the  usual  procedure,  sir. 

Q.     And  what  agency  were  you  referring  to? 

A.  Well,  during  the  year  of  1953  there  w^as  Safe- 
way Aircoach,  American  Air  Bus,  Interstate  Air 
Bus,  Metropolitan.  [177]  T  belic^ve  those  arc  the 
different  carriers  that  operated  during  that  period 
of  time. 

The  Court:  I  understand  that  there  was  only 
one  agency  at  a  time? 

The  Witness:  Only  one  agency  at  a  time,  yes, 
sir,  but  different  ones  handled  those  flights  at  dif- 
ferent times. 

Q.  (By  Mr.  Wright) :  Those  agencies  repre- 
sented IT.  S.  Aircoach? 

Mr.  Gardiner:  T  believe  that  is  callinii,'  for  a  con- 
clusion. 

The  Court:     Sustained. 

Q.  (By  Mr.  Wright) :  Did  U.  S.  Aircoach  have 
any  agreement  with  any  agent  located  at  Oakland 
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Air  Toi'minal?  A.     I  believe 


The  Court:  Counsel,  evirlontly  they  had  an 
a.e:reement  of  some  kind. 

Do  they  have  any  written  agreement  ? 

The  Witness:  T  believe  that  V.  S.  Aiicoacli  lias 
about  50  or  60  agreements  on  hie  with  the  Civil 
Aeronautics  Board,  sir. 

The  Court:     That  is  written  agreements? 

The  Witness :  Yes,  and  a  lot  of  them  are  verbal, 
too. 

Q.  (By  Mr.  Wright) :  Did  it  have  such  agree- 
ments with  the  agencies  that  you  just  named? 

A.  As  best  as  my  recollection  is  concerned,  I  be- 
lieve [178]  that  each  agency  had  a  written  agree- 
ment with  U.  8.  Aircoach.  I  am  (juit(^  sui-c  they 
did.  I  couldn't  say  exactly  sun^  wliicli  ones  did  and  '^ 
w^hich  didn't,  but  1  believe  as  well  as  possible  my 
instructions  were  that  the  Operations  file  agree-  | 
mcnts  with  all  carriers  and  agencies  that  we  did  do 
business  with.  I 

^Vhether  they  did  or  not  I  couldn't  say. 

i}.  I  furthci"  understood  your  testimony,  m  re])ly 
1<)  Ml',  (lardiner,  that  your  ca])tain  at  his  last  stop 
before  I^url)ank  would  notify  your  flight  operations 
(h'partuHMit  of  the  number  oi*  passengers  that  would 
need  onward  transportation? 

A.      lie   would  generally   notify  either  mysi^lf  or 
\\\v  chief  pilot,  o]-  whoevei-  haj)])ened  to  he  in  opera-    w 
ti(»ns,  he  would   notify  them  as  to  how  many   ])as- 
sengers    they    had — wc^ll,    sometimes    it    wasn't    the 
flight  captain,  sometimes  it  would  b(^  the  agent  in 
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Kansas  City,  that  was  usually  the  point  that  they 
would  call  from.   After  the  i)lane  had  left  the  a.^'ent 
would  call. 

Q.     You  say  that  sometimes  you  received  calls'? 

A.     1  received  calls. 

Q.  When  you  received  such  a  call  what  did 
you  do? 

A.  I  usually  went  back  to  sleep  for  a  while.  Tt 
is  pretty  early  in  the  morning.  But  about  7:00  or 
8:00  o'clock  in  the  morning*  I  would  call  the  counter 
and  tell  them  how  many  incoming  passengers  there 
were  to  be  off-s])aced,  or  I  [179]  would  call  Mr. 
Blackwell  and  tell  him,  because  he  usually  handled 
them. 

Q.     Who  was  Mr.  Blackwell? 

A.  He  is  an  agent  that  also  handled  the  DC-3 
shuttle  flight  that  we  had  to  Oakland,  he  handled 
the  space  on  that. 

Q.  You  instructed  people  at  the  counter  to  ar- 
range  the   onward  transportation? 

A.     They  had  standing  instructions. 

Q.  Did  these  agents  also  represent  other  air 
carriers  or  air  lines? 

A.     Oh,  yes,  they  sold  tickets  on  all  the  air  lines. 

Q.  Do  you  know  whether  they  sold  Pacific 
Southwest  tickets? 

The  Court:     Of  your  own  knowledge  i 

The  Witness:  I  assume  they  did.  They  sold  all 
the  air  lines. 

The  Court:  The  question  is  do  you  know,  not 
what  you  assume. 


1 
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The    Witness:     I    am    positive    they    have    sold 
tickets  on  Pacific  Southwest  and  all  the  air  lines. 

Q.     (By  Mr.  Wright) :     ^Vnd  California  Central? 

A.     Yes,   and  all   the   rest   of  them,   so   far  as   T     j 
know. 

Mr.  Wrioiit:     4'hat  is  all. 

Mr.  Oardiru^r:     Nothing  further. 

The  Cou]-t:     May  this  witness  he  excused?  [180] 

Mr.  Gardiner:     Yes. 

The  Court :     You  may  be  excused. 

AVe  will  ]iow  take  a  recess  until  10  mimites  after 
eleven. 

(Recess  taken.) 

The  Court:     Call  your  next  witness. 

Mr.  Wright:     I  will  call  Dorothy  Laumeister. 

DOROTHY  LAUMEISTER 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  dnly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk:     Will  you  state  your  name? 

The  Witness:     Dorothy  Laiuneister. 

Direct  Examination 
By  Mr.  Wright: 

(j).      Miss     Launieistei-,    were    yoii     I'ornierly     em- 
])loye(l  by  Pacific  Southwest?  A.     Yes.  T  was. 

(^).      W'beii  w(M'e  you  first  employed  I 
A.    June  23,  1953. 
(^.      In  what  (•ay>acity? 
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A.     I  was  employed  as  a  reservationist. 

Tlie  Court:     As  a  what? 

The  Witness :     Reservationist. 

Q.  (By  Mr.  Wriglit) :  At  what  office  of  Pacific 
Southwest  [181]  did  you  work? 

A.     At  the  Oakland  office. 

Q.     That  was  in  June  of  '53? 

A.     That  is  correct. 

(^.  Su))sequently  did  you  Avork  at  another  office 
of  Pacific  Southwest? 

A.     Yes,  sir,  T  worked  at  San  Francisco. 

Q.     Where  were  these  offices  located? 

A.  The  Oakland  office  was  at  the  Oakland  air- 
poi't,  and  th(^  San  Francisco  office  was  at  the  San 
Francisco  airport. 

Q.  At  that  time  do  you  know  whether  or  not 
Pacific  Southwest  had  any  ticket  offices  in  down- 
town Oakland  or  downtown  San  Francisco? 

A.  Not  in  dowmtown  Oakland,  but  in  San  Fran- 
cisco they  have  a  ticket  office  downtown  at  277  Post. 

Q.     Is  that  the  office  you  were  employed  in? 

A.     No,  sir;  I  was  employed  at  the  field. 

Q.  At  the  Oakland  office  in  June  of  1953  will 
you  tell  us  briefly  what  your  duties  were? 

A.  Well,  mainly  my  duties  were  taking  reserva- 
tions over  the  phone,  mainly,  working  at  the  counter, 
selling  tickets,  using  the  teletype  machine  for  send- 
ing and  receiving  messages;  and  I  also  made  up  a 
bank. 

Q.     You  referred  to  the  teletype  macliine;  wliat 
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were  the  other  stations  that  you  could  eommuuieate 
with  by  the  use  [IS'J]  of  the  teletype  maehiiie  at 
Oakland  ^  j 

A.  1  eould  eomniunieate  with  San  Francisco, 
field,  Burl)ank,  and  then  when  Lon^r  Beach  was 
added  to  our  stops  1  communicated  with  Lone; 
Beach,  and  San  Diego. 

Q.     Will  you  describe  for  us  what  tlie  j)rocedure  ^ 
was  on  handling  reservations,  which  you  say  you 
received  over  the  })hone?    From  whom  did  you  re- 
ceive them,  and  what  were  you  duties  in  connection 
with  them  ? 

A.  Well,  we  received  calls  from  various  agents, 
from  the  other  lines  that  were  located  there  in  the 
Iniilding  at  which  we  w^ere  located  in  Oakland,  and 
from  private  parties.  ■ 

Q.  When  you  refer  to  the  other  agents,  do  you 
mean  independent  ticket  agents?  I 

A.     Some  of  them  were  indeix'ndent  ticket  auent-. 

Q.  Do  you  remembei*  the  uainiN  of  any  of  these  , 
agencies  i 

A.     Well,     Skycoach,    North     Auk  ricaii,     Ti-ans 
ocean  Aii'lines,    lUu'kc^ley  Ti'a\('l,    Hon    TT-axcl,   and    i 
there  was  also  Sky  Tickets. 

Q.  Did  these  agencies  that  you  have  just  nanird 
have  Pacific  Southwest  ticket  stock/ 

A.  Y(^s,  sir,  tlicy  did.  ilowcxiM* — 1  will  (diaim't*  '\ 
that.  1  don't  belicNc  that  North  AnKM-icaii  Aii'lines  ' 
cairicd  our  sto(dv  at  the  Held:  the  au'ents  downtown  ' 
carried  them.    Nor  Skycoa(di  at  th(*  tiidd.  ; 

(.).      When    \(>u    I'eceived   a   call    lor  a    I'csei'vation    I 
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Iroin,  for  instance,  North  American,  1  believe  you 
said,  was  that  for  [183]  the  i)iirjjose  of  requesting: 
s]iace  or  confirmins:  space,  or  what   was  the   pur- 
pose of  it? 

A.  Yes,  sir,  they  w^ould  call  in  to  the  office  either 
(•\er  the  inter-airport  phone,  or  we  may  receive  a 
call  from  downtown,  even  San  Francisco,  request- 
iii.u"  a  certain  number  of  seats  to  ))e  blocked  for  tlu^ir 
passengers. 

Q.  And  if  the  space  was  available  you  confirmed 
the  request?  A.     Yes,  sir. 

Q.  Did  you  have  to  do  any  ticketing  in  connec- 
tion with  those  passengers? 

A.     Yes,  sir,  we  did. 

Q.     Will  you  tell  just  what  you  did? 

A.  Well,  after  blocking  the  space  and  having  a 
confirmation  from  the  airline  that  w^as  requesting 
the  space,  we  would  prepare  our  manifest  and  hold 
that  many  seats  for  them,  and  then  the  passengers 
were  checked  in  at  our  counter  and  we  issued  tickets 
from  Oakland  to  Burbank  or  San  Diego,  whichever 
the  destination  was,  to  these  passengers. 

We  did  not  issue  the  tickets  directly  to  them. 
They  were  held  on  the  manifest,  the  ticket  numl>ers 
placed  opposite  their  names,  and  then  the  tick(^ts 
were  given  to  the  stewardess. 

Q.  Was  that  the  regular  procedure  in  every  in- 
stance? Didn't  the  passengers  ever  receive  their 
ticket? 

A.  Unless  they  were  ])aying  for  a  ])ortio]i  of 
their  ticket.  [184]    In  most  instances  it  would  be 
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tho  tickets  by  the  other  airline  were  paid  to  iJui- 
hank,  and   then   if  the   passeni^or  wanted  to  go  to 
San   J)ie<i(>  tliey    would    jjui-fliasc   tlnMr  own   ticket 
between  Bur))ank  and  Sau  J)ie<;o. 

Q.  Did  you  ever  have  any  requests  from  North 
AnicT'ican  or  Skyeoaeli  for  space  for  passeni^ei's  con- 
nectin.i^-  with  otlici-  ilii;lits  at   niuhaid^  / 

A.     Yes,  sir,  I  believe^  we  did. 

The  Court:  Keep  your  voice  uj),  please.  Counsel 
can't  hear  you,  and  they  are  entitled  to  hear. 

Q.  (J3y  Ml*.  Wrio'ht) :  Goinc:  back  to  your  j)re- 
vious  answer,  tlic  payment  for  tickets,  I  don't  think 
I  quite  understood  it.  You  said  somethinc:  about 
when  they  are  i)ayinc:  for  their  own  transportation. 

A.  Their  own  transportation — if  they  wished  to 
^o  beyond  Huibauk,  I  am  s])eakin,c:  riu'ht  now  of 
what  I  ha\«'  in  mind  is  Ti'ansoccan  who  terminate 
their  tliuiit  in  Uurbauk,  and  ii'the  passene:er  wished 
to  ,l;'o  on  to  San  DicL^o  from  Uuibank,  tliey  would 
have  to  pui'chasc  their  own  ticket  from  Hurbaidv  to 
San  Dieu'o. 

{}.  And  the  Trans(»eean  Mights  that  you  ai'e  i*e- 
fei'rini;-  to  wouhl  oiiuinate  when*  ^ 

A.  Some  of  the  tliuiits  oi-iuinated  in  Honolulu, 
some  oC  the  tliulits  also  originated  as  far  as  Japan 
and  ( in;nn,  I  loiiohihi.  [b^'>] 

(j).  Ill  conneetion  with  those  tliuhts  did  you  izet 
re(juests  lor  space   (rom  Transocean  ! 

A.      ^  «'^,  sir,  we  would. 

(^).  Thai  Would  l»e  m  ad\anee  ol  the  arrnai  of 
the  llmht  !  A.      ^'<'s,  sir,  that's  ri-ht. 
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The  Coiu-t:     May  I  ask  a  (|uestio!i  ? 

When  you  would  ix^'i  a  recjuest  from  Transoeean 
or  from  Tnited,  oi*  any  other  airline,  for  space, 
cither  from  Burbank  to  San  Diego  or  from  Oak- 
land to  Hurhaidv,  would  you  have  any  information 
as  to  where  the  passeng*er  originated? 

The  Witness:  No,  not  any  direct  infoiTnation, 
no,  sir. 

The  Court:     No  direct  inlormation  / 

The  Witness:     No. 

Q.  (I>y  Mr.  Wrio^ht) :  Did  you  have  anythiuir 
to  do  with  collections  on  ticket  sales  made  in  Oak- 
land and  San  Francisco?  A.     Yes,  sir. 

Q.  Will  you  tell  us  what  you  did  in  that  con- 
nection? 

A.  After  the  passengers  had  checked  in  to  the 
counter  we  knew  the  exact  amount  of  people  who 
were  going,  how  many  full  fares,  how  many  half 
fares,  we  would  make  out,  first  of  all,  a  tax  form 
showing  that  Transoeean,  North  American,  whoever 
has  blocked  the  space,  will  pay  the  tax,  and  then  we 
make  out  an  exchange  order  showing  how  many 
])assengers,  full-fare  passengers,  how  many  half- 
fare  passengers,  were  on  tlu^  [1^^6]  flight,  the  flight 
luunber,  the  date  and  the  destination,  and  then  w(* 
would  bill  or  take  that  directly  to  the  air  lines  that 
had  requested  it,  and  ihcy  would,  in  turn,  give  us 
a  check. 

Q.  By  exchange  order  do  you  refer  to  the  tyi)e 
of  document  which  is  marked  *' Exchange  Order" 
on  this  Exhibit  No.  2? 
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A.     Yes,  sir,  that  is  what  we  used. 

The  Court:  I  am  sorry.  Money  talks,  hut  money 
is  not  talkiiit;  vci-y  loud.  Will  you  si)eak  out,  please? 

The  Witness:      1   am  soiiy.  The  answer  wn<  yes. 

1^he  Court:     All  ri^ht. 

Q.  (By  Ml*.  Wright):  You  say  in  conneetion 
with  these  passengers  this  exchange  order  would  Kt- 
made  out  aftci'  the  passengers  had  heen  cheeked  in? 

A.     As  a  rule,  sii*. 

Q.  What  tickets  w^ould  the  passengers  present  at 
the  time  they  checked  in? 

A.  The  only  times  tliat  I  can  rememhei*  having 
other  tickets  presented  wcie  from  Transocean  pas- 
sengers. Those  tickets  were  brought  to  us  so  that  we 
could  ^v\  the  names  and  the  weight  of  their  baggage. 

Q.  And  these  people  whom  you  just  deserib(»d 
as  checking  in,  the  space  requested  and  confirmed 
to  Xoi'th  American,  they  i)resent(Ml  no  tickets? 

A.     No,  sir,  they  did  not.  [187] 

Q.  Did  you  have  sotnc^  nicaii^  «•!  idtMitifyiiiL: 
them? 

A.  \'t's,  they  would  have — usually  have  their 
tickets,  but  we  did  not  ha\('  to  validate  them  or  add 
anNtliinir  to  tlicni. 

(j).     \\'<»uhl  they  ha\('  a  Pacific  Southwest  ticket? 

A.      N(K  sii*,  they  would  not. 

(^).      Wli;it  kind  of  ticket  would  they  have? 

A.  They  woidd  have  their  ticket  from  the  air 
line  (HI  which  tlu\v  were  going  frc^m  Hurbank  to  the 
Kast. 

Q.      \\^\\    nie;ni    if    tlii^    spaee    was    re(iuest(Ml    and 
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confirmed  by  North  American,  the  passengers  would 

present  a  North  American  ticket  ? 

A.     For  the  various  flights,  yes. 

Q.  Which  would  show  Oakland  or  San  Fran- 
cisco as  the  origination? 

A.  I  couldn't  answer  that.  I  never  examined  one 
that  closely,  sir. 

The  Court :     May  I  ask  a  question  ? 

Do  you  know  of  your  own  knowledge — now,  I 
don't  want  you  testify  as  to  what  you  presume  or 
what  you  think — but  do  you  know  of  your  own 
knowledge  where  a  ticket  has  })een  sold  to  a  pas- 
senger* going  East  from  Burbank  to  the  eastc^'U 
destination,  and  then  the  airplane  company  has  pur- 
chased from  Pacific  Southwest  a  ticket  from  Oak- 
land to  Burbank,  do  you  know  that  of  your  own 
knowledge  ? 

The  Witness:  Will  you  say  that  again,  [188] 
])lease? 

The  Court:  Can  you  read  it,  please?  Maybe  I 
didn't  say  it  very  clearly. 

(The  question  was  read  by  the  reporter.) 

The  Witness :  When  they  request  the  space,  they 
l)urchase  the  ticket,  because  they  give  us  the  check 
for  the  ticket. 

The  Court:  When  they  purchase  the  space,  do 
they  tell  you  that  this  is  a  part  of  a  flight  to  the 
East? 

The  Witness:     Not  in  those  words,  no. 

The  Court:     What  do  thev  tell  vouf 
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Tho  Witness:  They  call  up  and  say  that  th(>y 
want  so  many  seats  to  Burbank. 

Tho  Coni-t:     Tliat  is  all  they  tell  you? 

The  Witness:     Yes. 

The  Court :  And  then  whm  the  passenger  shows 
up,  does  the  passenger  show  you  the  ticket  that  lie 
has  got  for  the  eastern  tliulit,  oi*  lie  just  says,  **.M\- 
name  is  So-and-So  and  1  have  a  leseivation  here  to 
Burbank'^? 

The  Witness:  It  is  handled  in  vai'ious  ways.  We 
have  i)eople  go  to  ticket  their  eastern  flight  and  then 
come  to  Paeifie  Southwest  to  check  in  on  our  tlight 
to  l>url)ank.  And  also  we  hav(^  received  the  names  of 
th(^  ])assengers  from  the  other  airline,  and  the  peo- 
])le  would  cheek  in  at  our  counter  just  to  get  their 
gate  passes. 

The  Court :  Let  me  ask  you,  as  an  ordinary  thing 
did  you  know  that  thesc^  passengers  from  other  air 
lines,  that  is,  from  [189]  Oakland,  Lroinir  fi-om  Oak- 
land to  Burbank,  w(^re  startinu-  on  a  trip  East — 
would  you  know  that? 

The  Witness:     Yes,  I  would  know  it. 

1'he  (\)uit  :     As  a  general  luK^  I 

Thr  Witness:     Yes,  I  would. 

The  Coui't:  And  the  trip  I'rom  Oakland  to  l^ur- 
bank  was  only  the  lirst  st(»])  of  this  t]M]vf 

Tile  Witness:     Yes,  thatV  right. 

{,}.  iWy  Mr.  Wright):  In  connection  with  this 
spare  that  was  pui'chased  by  thi^se  other  air  lines. 
Juid   vou  excr   received  anv  instruetions  from  vour 
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company  as  to  any  policy  with  regard  to  that  pro- 
cedure"? 

A.  Well,  we  were  requested  to  accept  these 
r(»servations  and  blocking  of  space  for  the  air  lines, 
to  co-operate  with  them. 

Q.  Do  you  know  from  whom  those  instructions 
came  ? 

A.     They  came  from  thc^  main  office  in  San  Diego. 

Q.  In  connection  with  the  teletype  that  you  men- 
tioTu^d,  did  you  ever  get  any  inquiries  on  that  tele- 
type from  San  Diego  regarding  the  amount  of  space: 
sold  on  any  particular  flights? 

A.     Would  we  get  any  what,  sir? 

Q.  An  inquiry  from  San  Diego — that  was  the 
main  office,  wasn't  it?  A.     Yes.  [190] 

Q.     regarding  the  space  sold  or  available  on 

any  of  these  pai"ticular  flights? 

A.     Yes,  sir,  we  would. 

Q.  Did  you  ever  receive  over  the  teletype  any 
instructions  regarding  blocking  out  any  space  for 
these  flights?  A.     In  what  respect? 

Q.  For  a  particular  group  or  for  any  particular 
purpose  that  was  handled  through  San  Diego  rather 
than  directly  to  your  office? 

A.     There  have  been  occasions  when  we  have. 

Q.  Have  there  been  any  occasions  when  flights 
were  delayed  to  accommodate  any  of  these  agencies 
or  other  air  lines? 

A.     Yes,  sir,  there  have  been  occasions. 

Q.     Would  those  delays  be  your  responsibility  or 
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did  you  roroive  instmctions  specifically  with  regard 

to  each  such  instance  from  some  other  source? 

A.  We  would  have  to  receive  instructions  from 
some  other  source. 

Q.     And  wlier(»  would  that  come  from? 

A.  That  would  come  from  San  Diego,  from  one 
of  the  dispatchers. 

Q.     And  that  would  be  by  teletype? 

A.     Yes,  sir. 

Q.  Do  you  recall  any  particuhu'  instances  when 
that  [191]  occurred.^ 

A.  1  recall  one,  the  Transocean  Airlines,  where 
the  flight  w^as  delayed  30  minutes,  because  the  flight 
from  Honolulu  was  delayed  and  did  not  arrive  on 
time. 

Q.  And  your  instnictions  to  hold  came  from  San 
Diego  by  teletype?  A.     Yes,  sir. 

Q.     Are  you  ])resently  e]n])loyed? 

A.     Yes,  sir,  I  am. 

Q.     By  whom? 

A.     Airline  Hesci'vations  in  San  Diego. 

Q.  And  for  how  long  hav(^  you  been  employed  by 
Airline  Reservations? 

A.     Since  the  2Sth  of  June. 

(^.     And  what  is  Aii'line  R(\^(M'vations? 

A.      It  is  a  ticki^t  agency. 

{}.      Ill  what  (•a]>acity  are  ynu  employed  th(M'e  ' 

A.      1  am  th(»  ticket  agent. 

Q.  \\'!ir]'(>  i<  Aii'liTic  R('s.'i\atit)]is  located  in  San 
Diego? 
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A.  It  is  located  on  the  Plaza,  341  Plaza,  in  the 
Western  Union  office. 

Q.  Is  it  a  separate  office  from  the  Western 
Union  office  *? 

A.  Yes.  It  is  more  or  less  of  a  corner  of  the  lobby 
in  the  Western  Union  office.  [192] 

Q.  And  you  are  presently  selling  tickets  for  air 
lines?  A.     Yes,  sir. 

Q.  And  for  what  air  lines  are  you  now  selling 
tickets? 

A.  We  handle  tickets  for  North  American  Air- 
lines, for  Skycoach,  for  Transocean  Airlines,  for 
California  Central,  and  for  Pacific  Southwest. 

The  Court :  Now,  may  I  ask  this  witness  a  ques- 
tion? 

Supposing  the  customer  comes  into  your  office 
and  wants  a  ticket  to  New  York,  the  flight  origi- 
nates from  Burbank,  and  you  call  up  Pacific  South- 
west for  a  reservation  from  San  Diego  to  Burbank, 
what  do  you  tell  Pacific  Southwest? 

The  Witness :  I  request  a  space  from  San  Diego 
to  Burbank. 

The  Court :  Do  you  tell  Pacific  Southwest,  *'This 
is  a  ])assenger  that  is  going  to  New  York''? 

The  Witness:     No,  as  a  rule  I  don't,  sir. 

The  Court:  Just  that  you  want  space  from  San 
Diego  to  Burbank? 

The  Witness :     Yes,  that  is  correct. 

Q.  (By  Mr.  Wright) :  Do  you  have  any  idea 
what  the  average  volume  of  ticket  sales  is  at  the 
Airline  Reservations  office  where  vou  are  now  em- 


268  Civil  Aeronautics  Board  vs, 

(Testimony  of  Dorothy  Launieister.) 
ployed?  A.     No,  sir,  I  don't  know. 

The  Coui't:     You  sell  several,  don't  yon? 

The  Witness :     Oh,  yes. 

Q.  (By  Mr.  Wright):  When  a  pei-sun  eonies 
into  the  office  [193]  in  San  Diego  where  you  are 
presently  employed  and  buys  a  ticket  or  buys  trans- 
portation from  San  Diego  to  New  York  City,  what 
procedure  do  you  do?  How  do  you  handle  that 
I'cquest?  How  do  you  ticket?  ■ 

A.     When  they  request  a   space,  of  course  tliey  I 
immediately  want  to  know  wliat  time  they  will  d»^ 
part  San  Diego,  and  we  tell  them  that  they  will  1 
departing  either  6:15  or  6:35,  then  we  request  tl 
space  from  Skycoach  or  North  American,  wherev. 
the  (h'stination  is  of  the  passenger  and  wliieh  lii 
they   are   booked    on,   and    tlie   space   from   Pacific    ; 
Southwest  or  Calirornia  Central,  then  we  make  out  a    1 
ticket  via  North  American  or  Skycoach,  and  tlie  ticket 
reads  from  Durbank  to  the  destination,  but  the  far.     i 
(|Uoted  is  tlie  fan^  from  San  Diego  to  the  destina- 
tion. We  then  issue  another  ticket  either  on  Pacific 
Southwest  or  California  Central  and  we  ask  th(Mn 
to  check  in  at  tlic  couTiter  30  minut(\s  before  fliirht 
time,  they  will   iro  to    I'.iii-hank  and   change  phmes, 
check  in  at  the  Skycoacii  counter  for  thiMr  passage 
East. 

'I'he  Conit:     Now  may  T  ask  a  (Question? 

N'oii  issne  two  tickets'? 

'rhe  Witness:     Thai's  right. 

Tiie  Court:      Now,  do  you  ])ut  the  second  ticket —    j 
do  you  attach  the  second  ticket  to  the  fii*st  ticket?       \ 
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The  Witness :     We  do  not  at  that  ofifice,  sir. 

The  Court :     You  don't  paste  it  on  i  [194] 

The  Witness:     No.  We  put  it  in  a  sei)arate  folder. 

The  Court:     In  a  separate  folder'? 

The  Witness:     Yes,  sir. 

Q.  (By  Ml*.  Wrii^'ht)  :  Are  the  tickets  always 
placed  in  separate  folders? 

A.  Unless  we  don't  have  a  Pacific  Southwest  or 
a  California  Central  folder. 

Q.  And  when  you  don't  have  one  or  the  other, 
th(*n  what  do  you  do? 

A.     It  is  placed  in  the  same  envelope. 

Q.  What  does  the  passenger  pay  in  the  way  of 
fare? 

A.  His  fare  is  from  San  Diego,  the  fares  fo:- 
Skycoach,  especially,  are  from  San  Diego  to  their 
destination  in  the  East. 

Q.  That  is  the  total  amount  that  is  paid  by  the 
passenger?  A.     That  is  correct. 

Q.     The  Skycoach  fare  plus  tax?  A.     Yes. 

Q.  The  passenger  does  not,  then,  pay  a  separate 
fare  for  the  Pacific  Southwest  or  Central  ticket? 

A.     No,  sir,  he  does  not. 

Q.  Do  you  know  what  commission  basis  Airline 
T^eservations  works  onf 

A.  They  have  a  commission  from  Pacific  South- 
west and  [195]  Califoi'nia  Central,  also  commission 
from  North  American  and  from  Skycoach. 

Q.  Do  you  recall  offluind  what  the  Skycoach  fare 
is  from  San  Diego  to  New  York? 

A.     r  believe  it  is  $108.90. 
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Q.     Does  that  include  the  tax? 

A.     That  includes  the  tax,  yes. 

Q.     That  would  be  a  one-way  ticket? 

A.     One-way  ticket. 

Q.  That  is  the  amount  that  you  would  collect 
from  file  ])erson  l)uying  a  one-way  ticket  from  San 
Diego  to  New  York?  A.     Yes,  that  is  correct. 

Q.  How  much  of  th(^  $108.90  is  remitted  by  Air- 
line Res(^rvations  to  Skycoach? 

J  will  withdraw  that  question. 

'i'he  Court:  I  assume  that  you  remit  to  Sky- 
coach  its  part  of  the  ticket,  and  to  Pacific  Southwest 
its  part  of  the  ticket,  and  you  retain  your  commis- 
sion? 

The  Witness:  We  retain  the  commission  from 
each. 

The    Court:     You    retain   the   commission    froi 
each  ? 

The  Witnc^ss:  Yes,  sir.  Thei'c  arc  individual  re- 
j)()rts  sent  to  each  air  line. 

Q.  (By  Mr.  Wright):  In  reporting  the  sale  (»f 
that  ticket,  that  Skycoach  ticket,  on  your  sales  re- 
])(nt,  is  your  sales  report  made  daily  or  [19()] 
weekly?  A.     Tt  is  made  wtM'kly. 

Q.  In  that  sales  report  what  would  you  show,  if 
anythiiii;',  in  eoiiiieetion  with  the  San  Dii^g'^  to  l^ur- 
bank  fare? 

A.  I  ean'l  aiiswei-  tliat.  I  haven't  done  (Plough 
of  the  bookk(M^ping  theic  to  know  how  that  is  lian- 
dled. 
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Q.  In  any  event,  there  is  no  separate  fare  paid 
by  the  passenger?  A.     By  the  passenger,  no. 

Mr.  Wright:     I  have  no  further  questions. 

The  Court:     Cross-examine. 

Cross-Examination 
By  Mr.  Gardiner: 

Q.  Miss  l^aumeister,  you  were  testifying  as  to 
working  for  Pacific  Southwest  in  San  Francisco  and 
Oakland;  while  employed  there  I  presume  you  be- 
came familiar  with  which  of  the  irregular  carriers 
had  flights  from  Burbank  to  either  of  those  air- 
ports? A.     Yes,  sir. 

Q.  Did  any  of  them  have  flights  to  San  Fran- 
cisco Airport?  A.     No,  they  did  not. 

Q.  Do  you  know  now  through  your  previous  em- 
ployment whether  any  of  those  irregular  carriers 
have  flights  from  San  Francisco  to  Burbank  ?  [197] 

A.  I  don't  believe  any  of  the  irregular  carriers 
go  to  San  Francisco. 

Q.     They  all  go  to  Oakland?  A.     Yes,  sir. 

Q.  You  spoke  of  the  term  blocking  out  space, 
when  you  were  an  agent  for  Pacific  Southwest;  will 
you  explain  that  somewhat  technical  term  for  us? 

A.  They  would  call  and  say  that  they  w^anted  19 
seats  held,  that  is  just  taking  a  figure,  we  would  hold 
19  seats  out  of  our  space  that  we  were  holding  at 
Oakland,  and  would  not  book  any  passengers  in  that 
space.  We  would  hold  that  space  for  the  air  line 
that  requested  it,  and  they  w^ould  give  us  the  names 
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for  tliose  s])ares  that  wo  held.  I  am  speaking  of  :. 

rcsfTvation  card. 

Q.     In  other  words,  the  blocking  off  is  the  makiir 
of  a  reservation?  A.     Yes,  it  is. 

Q.     You  would  reserve  19  seats? 

A.     That  is  correot. 

Q.  When  you  say  you  did  that  for  the  air  line, 
did  you  mean  the  air  line  or  the  agency? 

A.  AV(»  received  those  requests  from  the  air  line 
there  in  Oakland.  They  had  theii*  offiees  th(M'e. 

Q.     Which  air  line  is  that  ? 

A.  North  American,  Transocean,  or  Sky- 
coach.  [198] 

Q.  By  North  American,  do  you  know  the  full 
name  of  that  organization? 

A.     North  American  Airlines. 

Q.  Could  it  hv  North  AnuM'ican  Airlines  Ticket 
Agency  ? 

A.  No.  We  hehi  it  undiM*  North  American  Aii- 
lines. 

(^.  Do  you  know  if  tluM'c  ai'e  two  companies  In- 
that  TiauH^?  A.     T  don't  know,  sir. 

i).  ll.'i\('  you  any  information  as  to  the  namc^s 
of  the  (•()ni])anies  operating  Hights  on  wliich  North 
Aniciiean  Airlines  Ticket  Agency  sends  passengers? 

Ml-.  Wright:  I  object  to  tliat,  if  it  please  the 
Court.  That  is  assuming  {'ixvis  not  in  evi(h^n(»e. 

Tlic  ( 'onit  :     The  (jucstion  is  do  you  know. 

Slic  may  answer  it  yc^s  or  no. 

The  Witness:     No,  1  don't,  sir. 

Q.     (By   Mr.  (Jardincr):     Vou  ai'i*  not    familiar 
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witli  that*?  A.     No,  sir. 

Q.  All  you  recall  is  that  you  would  receive  re- 
quests for  space  from  North  American? 

A.  From  the  North  American  Airlines  at  the 
airport. 

Q.     Which  airport?  A.     Oakland  Airport. 

Q.  Would  you  receive  requests  from  their  city 
ticket  office?  [199]  A.     Yes,  we  would. 

Q.  And  going  back,  again,  to  the  reservation  or 
])locking  off,  if  a  business  concern  in  San  Francisco 
with  whom  you  had  done  business  in  the  past  would 
call  up  and  ask  for,  say,  eight  seats  or  ten  seats, 
would  you  similarly  reserve  them  for  them? 

A.  If  it  was  a  private  party  we  would  reserve 
them.  We  would  need  their  names.  And  also,  in 
order  to  hold  them  until  flight  time  they  would  have 
to  pick  up  their  ticket  before  time. 

Q.  But,  as  I  stated  in  my  question,  if  you  knew 
the  party  you  would  hold  it  for  them  a  reasonable 
length  of  time?  A.    Yes. 

Q.  And  if  an  individual  called  up  and  said,  ^'I 
would  like  to  go  to  Burbank,"  or  ^^Long  Beach," 
you  would  block  off  or  make  a  reservation  for  that 
passenger? 

A.     Would  you  repeat  that,  please? 

Mr.  Gardiner:     Would  you  read  the  question? 

(Question  read  by  the  reporter.) 

The  Witness :  We  would  make  a  reservation  for 
them. 

Q.     (By   Mr.   Gardiner) :     You   mentioned   that 
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tickets  were  not  in  wW  instances  given  to — withdraw 
that. 

'i  lie  N(»rlh  American  Company  to  whieh  you  were 
referring  would  also  purchase  tickets,  would  it  not. 
U)v  })assengers  who  wished  to  go  to  San  Diego  froi 
Oakland  t.r  San   Francisco?  [200] 

A.     Tliey  would  pui(*hase  tickets.  ? 

Q.     Would   they  make  a  reservation  for  passer 
geis  who  wished  to  make  a  tli^ht? 

A.     From  \\\v  agencies  downtown  they  would,  yes.    , 

Q.     In  other  woi-ds,  North  American  sold  tick(»t< 

on  Pacific  Southwest  at  tliat  time 

"1 
A.     Their  agency,  yes.  \ 

Q.     for  persons  who  were  engaged  in  purely    I 

inti'astate  flights'?  A.     Yes. 

Q.     And  they  did  a  considerahle  ann^unt  of  husi-    \ 
ncss  on  that  hasis,  did  they  not! 

A.     We  did  not  receive  too  many  requests  from 
North    American   from   the   do\\mtown   Oakland   or    \ 
San    l-'raiuMsco  office   for  individual  space.    Most   of    ] 
the  rccjucsts  came  IVom  the  various  travel  hureaus.    ! 

q.     At    that   time    PSA    had   a   (hnvntown   tick<'t 
office  in  San   b'lancisco,  did  they  nott  I 

A.      Ill  San   l-'rancisco,  yes.  | 

(^).     \'(.ii  r<  I'crrcd  to  Transocean;  do  you  know  tli. 
full  name  n\'  that  c(»mpan\-  .''  A.     The  full  name  '    ] 

{}.     ( )!*  Transocean. 

A.     T?-ansocean  is  the  only  way  that  I  kiiow  them    \ 

liy. 

(^.     With   respect   to  your  testimony  that  tickets 
w«"rc  Ui)\  [2<n]  always  given  directly  to  i)asaengei*s   ] 
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for  whom  space  had  been  reserved  by  North  Ameri- 
can, was  that  because  the  tickets  liad  not  been  i)aid 
for? 

A.  They  wcic  not  given  to  the  passengers  be- 
cause they  were  given  to  the  stewardess.  Their  pas- 
sage— Transocean  on  the  ticket  shows  from  the  orig- 
ination, which  would  ])e  Honohihi,  or  Wake,  to 
Burbank,  and  they  w^ould  come  to  our  office  and  we 
would  issue  a  ticket  number  to  them,  and  they 
would  never  see  tlie  ticket,  the  ])assenger  would 
never  see  the  ticket. 

Q.  Was  the  reason  for  that  because  there  w^as  a 
sizeable  number  of  them  and  it  simplified  things  to 
give  them  directly  to  the  stewardess? 

A.  I  don't  know  about  that,  sir.  I  know  that  the 
practice  w^as  to  keep  the  tickets — like  from  my 
drawer  T  would  issue  so  many  tickets  for  the  amount 
of  people,  the  ticket  number  w^as  placed  opposite 
their  names  on  the  manifest,  and  the  tickets  held 
and  given  to  the  stewardess. 

Q.  The  ticket  was  given  to  the  stewardess  for 
each  passenger?         A.     They  were  all  together,  sir. 

Q.  But  if  there  were  ten  passengers  she  w^ould 
have  ten  individual  tickets?  A.     Yes. 

Q.     And  those  were  PSA  tickets?  [202] 

A.     Yes,  sir. 

Q.  I  believe  you  testified  that  when  an  agency 
re(|uested — withdraw  that. 

i  believ(»  you  stated  that  Skycoach,  after  they 
made  reservations,  had  requested  a  number  of 
reservations,   and   the   passengers  had   been  trans- 
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ported,  you  would  deliver  to  Skycoach  an  exebange 

order  of  the  type  shown  you?  A.     Yes,  sir. 

Q.  Was  tliat  used  as  a  l)illini;  device  or  methoci 
to  indicate  to  Skycoacli  the  amount  of  money  owed 
to  PSA? 

A.  Yes,  it  was,  sir.  We  would  make  two  copies; 
one  was  i-etaiiuMl  ))y  Skycoach,  the  othei*  was  put 
into  my  cash  re])ort,  if  the  tickets  came  out  of  my 
drawer,  ahmg  with  tlie  clieck,  and  sent  down  to  be 
hanked. 

Q.  Those  two  copies  would  therein-  i^ive  ea(*h 
office  a  record  of  the  payments  A.     Yes,  sir. 

Q.  You  mentioned  that  Noi'th  American  also 
sold  some  tickets  on  Pacific  Southwest  Airlines  to 
passengei^s  who  were  only  going  to  Burbank  ? 

A.     From  Hie  agents  downtown,  yes. 

Q.  Would  the  agent  indicate  whether  or  not  the 
passenger  was  going  any  furtlier  than  Burbank  ? 

A.     As  a  rule,  no. 

Q.  1'h(^n  there  was  no  way  of  your  telling  wlicn 
a  ticket  ['J03]  agency  called  u})  and  asked  for  space 
ii>  IJurbank  whether  or  not  the  ])assenger  was  going 
on  to  Long  Beach  or  was  going  to  make  a  stopover 
and  go  on  to  San  Diego,  oi*  \w  might  go  Kast,  or  in 
a?i\-  (»tli('r  dir(M'tion'f 

A.  W'rll,  there  wiM-e  stopovers,  yes.  They  would 
sa\  where  tlu^y  were  stop])ing  over. 

(^>.      P>ut  if  th(»  ticket  was  only  to  Burbankt 

A.      ir  tlie  ticket  was  only  to  Hurl)ank,  no. 

(^).  You  spok(^  of  a  North  American  Airlines 
ticket  form.  You  (hm't  happen  to  have  one  of  those 
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with  you,  do  you  i  A.     No,  sir,  i  do  not,  sir. 

Q.  Are  you  familiar  witli  the  form,  the  interliiit- 
form  i 

A.  Pretty  niucli  so.  I  have  not  sold  as  many 
North  Amrrican  tickets  as  I  have  Skycoaeli.  I  am 
much  ni(H*c  fannhar'  with  the  Skycoacli  ticket. 

(j).  is  it  correct  that  that  North  American  ticket 
loirn  is  i,M\'eii  to  th(»  passeiii^er  and  is  used  by  him 
to  jjrocure  a  tli,uiit  coupon  when  he  arrives  at  Jjiir- 
})ank'f 

A.  N'cs,  wc  ,t;ive  them  the  ticket,  and  they  ai'e  to 
present  that  at  the  ticket  coimtei'  in  l>ui'l)ank,  and 
that  is  theii-  tlii^ht,  theii-  ticket  to  their  destinati(m. 

(^.  That  same  ticket  is  used  to  carry  them  to 
their  (h^stination  I 

A.     ^'es,  it  is  a  i-e^ular  ticket  form. 

{).  Are  you  aware  of  any  document  entitled 
Kli.<;ht  Coupon  [l^^U]  issued  on  North  American 
stock  f  A.     1  don't  (juite  know  what  you  mean. 

(^.  ^'()U  mentioned  the  Fare  of  Skycoach,  Miss 
Laimieister,  tioni  San  Die^o  to  New  York,  and  I 
helieve  \'ou  (juoted  the  fi^^ire  of  approximately  $1()S 
one  \\a\';  do  \(>u  know  what  tlie  fare  char.i^ed  hy 
Skycoach  is  tor  a  one-way  ticket  from  Burl  tank  to 
New  Yorkr 

A.  No,  1  don't,  sir.  All  ol'  our  fares  are  from  San 
Die^-o.  They  do  liave  a  breakdown,  but  I  liavenT  had 
an  occasion  to  use  it. 

(^.  The  fare  t'l'om  IhuTank  to  New  \'oi"k  wouhl 
be  h)wiM'  than — as  a  I'esult  of  that  breakdown — tli.".]i 
from  San  Dies^o? 
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A.  I  assunio  it  would,  sir.  I  don't  know.  T  can't 
say  for  sure. 

Q.  Does  Skycoaeh  liave  wliat  they  call  excursion 
Hiirhts?  A.     Yes,  they  do. 

Q.  Are  those  excursion  Hi<^hts  ^ood  for  passage 
from  New  York  to  Burbank — ^to  San  Diego,  or  only 
to  Burbank? 

A.  Those  excursion  flights,  the  fare  is  quottd 
from  San  Diego.  However,  they  ])urchase — they 
must  pay  extra  for  the  fare  from  San  Diep:o  to 
Burbank  on  an  excursion. 

Q.  And  that  extra  annmnt  v.nuld  be  the  amount 
of  the  carriei-  used  selected  by  the  airent  to  take  that 
y)erson  from  San  Diego  to  Burbank  ? 

A.  Yes.  However,  as  T  say,  the  fare  that  we  quote 
and  [205]  tlie  fare  that  I  liave  is  the  fare  from  San 
Diego  to  New  York,  and  return.  It  is  unod  only  on 
a  round  tri]). 

Q.  But  to  get  up  to  Bni'bank  th(\v  have  to  pay  an 
additional  amount? 

A.     There  is  an  additional  fare. 

Mr.  Oai'diner:     No  furtlier  questions. 

The  Coui't:     Any  otlx'r  (piestions? 

Mr.  Ackerson :  ^'oni*  Hoiioi*.  this  youm;-  lady 
didn't  testify  about  my  eli(>ut  at  all.  1  doiTt  think  I 
can  cross-examine  hei-. 


1 


l\<'(li  Vi^i'i  l\\;nuinat  ioii 
Bv  Ml.  W'rmht  : 

Q.      Ill    understood  youi'  answcu's  to  Ml*.  Gardi- 
nei's  questions,  you  say  that  the  passenger  does  pay 
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an  additional  fare  when  he  buys  a  round-trip  exeuT'- 

sion  ticket '?  A.     Excursion  tickets,  yes. 

Q.  And  that  is  the  lowest  fare  that  is  available, 
is  it  not?  A.     Yes,  sir,  that  is  correct. 

Q.  I  think  you  testified  previously  that  Airline 
Reservations,  where  you  are  presently  employed, 
also  sells  California  Central  tickets? 

A.     Yes,  sir. 

The  Court :  That  is  not  proper  redirect.  You  are 
goin^  into  something  that  wasn't  opened  up  at  all 
on  cross-examination.  [206] 

Mr.  Wright:  I  agree  with  that,  but  I  want  to  use 
this  witness  for  testimony  in  connection  with  Cali- 
fornia Central.  That  is  one  of  the  reasons  that  I 
waited. 

Mr.  Ackerson:  I  tliink  the  attempt  comes  be- 
latedly. 

The  Court :     Well,  he  might  have  been  misled. 

Mr.  Ackerson:  It  is  all  right,  your  Honor.  I 
won't  object. 

The  Court:     All  right. 

Mr.  Wright:  I  thought  that  was  the  procedure 
we  were  following  yesterday. 

The  Court:     The  answer  was  yes? 

The  Witness:     Yes. 

Q.  (By  Mr.  Wright) :  Is  there  any  difference 
in  the  procedure  that  you  would  handle  in  ticketing 
a  Skycoach  passenger  on  a  California  Central  flight 
between  San  Diego  and  Burbank  than  the  procedure 
you    have    already    testified    to    regai'ding    l^acific 
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Southwest  ?  A.     No ;  tlie  procedure  is  the  same. 

Q.     There  aic  two  tickets  issued? 

A.     Yes,  sii-. 

Q.  What  instructions  regarding  checking  in  do 
you  give  the  passenger  at  the  time  you  ticket  them  ? 

A.  We  advise  them  to  go — if  it  is  on  California 
Central,  to  chcH'k  in  at  the  California  Central  Air- 
lines ticket  [207]  counter,  ])assenger  service  counter, 
at  Lindbergh  Field,  30  minutes  prior  to  tlight  time. 

Q.     Tliat  is  after  you  liave  confii-med  the  space? 

A.     Yes,  that  is  after  confinnation. 

Q.     These  tickets  are  bein^'  sold  every  day? 

A.     Yes,  sir. 

Mr.  Wright:     That  is  all. 

Mr.  Ackerson :     No  questions. 

The  Court:     May  this  witness  be  excused? 

Mr.  Wright:     Yes. 

Mr.  Ackerson :     Yes. 

The  Court:  May  I  inquire  how  many  nioi-e  wit- 
nc^sses  you  have  ? 

Mr.  Wright:     Your  Honor,  1  still  have  livt'  Kit. 

The  Coui-t :     \\'ell,  they  grew  overnight. 

Mr.  Wi-ight  :      Yes,  they  did. 

The  ('ourt:  Wi^ll,  then,  we  had  better  eonie  i)aek 
at  1  :30. 

Ml'.  Ackerson  :  It'vour  I  bnioi' pl(\-is(\  I  wonder  if 
there  is  \\\\\  clianee  at  all  of  getting  throuirh  today. 

The  Court  :  I  (l(»n't  kn(»\v.  ^'nur  guess  is  as  good 
as  mine. 

Mr.  Ackei'son:  I  (l«»n't  se»^  h(»w  we  eaii  conceiv- 
ablv  \iv\  tlu'ouirli. 
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The  Court :  We  Avill  come  back  at  1 :30  and  find 
out.  Court  will  stand  at  recess  now  until  1:30 
o'clock. 

(Whereupon  at  12:00  o'clock  noon  a  recess 
was  taken  until  1:30  o'clock  p.m.  of  the  same 
day.)  [208] 

Friday,  July  23, 1954, 1 :30  P.M. 

The  Court:    Call  your  next  witness. 
Mr.  Wright:     Stephen  C.  Russell. 

STEPHEN  C.  RUSSELL 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and  tes- 
tified as  follows: 

The  Clerk :     State  your  name. 
The  Witness:    Stephen  C.  Russell. 
The  Clerk:     S-t-e-p-h-e-n ? 
The  Witness :     Yes. 

Direct  Examination 
By  Mr.  Wright: 

Q.  Mr.  Russell,  were  you  formerly  in  the  employ 
of  Pacific  Southw^est?  A.     Yes,  sir,  I  was. 

Q.     And  in  \vhat  capacity  ? 

A.     As  copilot  and  captain. 

Q.  When  did  you  commence  your  emplo\^nent 
with  Pacific  Southwest? 

A.  With  the  Airlines,  approximately  eluly  14  of 
1951. 
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Q.  And  were  you  in  tlieir  em])l()y  for  a  period 
durin.ij:  195:]?  [200]  A.     Yes,  sir,  T  was. 

Q.     In  what  (•a])acity  at  that  time? 

A.     As  ca))tain,  flight  captain. 

Q.  What  I'oute  or  routes  of  Pacific  Southwest 
did  you  ()])orate  as  a  captain? 

A.  From  San  Diego  to  San  Francisco,  Oakland, 
and  the  intermediate  stops,  namely.  Long  Beach  and 
Burbank. 

Q.  Can  you  tell  us  how  the  dispatching  is  han- 
dled for  Pacific  Southwest,  or  was,  at  least,  during 
the  time  that  you  were  ca])tain  in  '53? 

A.  Well,  it  was  the  captain's  responsibility  to 
check  the  weather,  and  of  course  the  number  of  pas- 
sengers, in  order  to  determine  gas  load  and  so  forth, 
to  check  the  I'outinu-  that  he  desired,  and  sec  if  it 
coincided  with  the  dispatcher  on  duty:  and  after  th<^ 
aii*j)lane  was  fuel(Hl  and  loadtMl  with  passengers  and 
baggage,  to  check  and  see  it*  the  wcii^hts,  baggage, 
and  so  foiih  coiTcsixJiKlcd  to  what  was  on  the  weiirht 
balance,  and  hn\('  the  (lis})atcli  siuiicd  by  the  dis- 
patch(M*  captniu,  and  tlint  was  it,  yon  were  un  your 
way. 

Q.      Was  the  dispatching  done  at  each  station  ! 

A.  The  dispateliinu-  was  priniai'ily  doin*  at  San 
Diego.  Hitwever,  (lis])atehinu-  was  relaN'ed  up  and 
down  thr  entii'c  ronte  that  Pacitie  Southwest  tly,  by 
teletyjM'  rnaeliine. 

Q.  Dui'ing  the  pei'iod  in  1!)5!^  when  you  W(M'(»  a 
cnptain,  did  yon  have  any  additional  duties,  other 
than  c(»ninian(l  of*  the  [1^10]  aircraft  during  fliirht  ? 
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A.  AVell,  yes,  soit  of.  It  was  the  company  policy 
of  public  relations  with  the  i)assengers. 

Q.  Do  you  mean  to  make  announcements  to  the 
j)assengers? 

A.  Yes,  sir,  we  would  make  announcements  per- 
taiuinu-  to  weather,  the  route  we  were  flying,  alti- 
tude, any  ])oints  of  interest,  time  of  departure, 
where  the  j)assengers  may  claim  their  luggage,  and 
so  forth  and  so  on. 

Q.  Did  you  as  a  c*a])tain  or  as  an  em])loyee  of 
Pacific  Southw(»st  have  any  duties  in  connection  with 
baggage?  A.     Yes,  sir. 

Q.     What  w^ere  those  duties? 

A.  Duties  of  the  pilots,  according  to  company 
policy,  was  to  segregate  and  store  baggage^  on  the 
aiiplane  itself,  in  order  that  there  may  be  an  exi)e- 
(lient  method  of  relieving  the  load  at  your  destina- 
tion or  at  the  ])articular  passenger's  destination. 

Q.  On  the  flights  which  you  captained,  and 
which  stopped  at  Burbank,  was  there  any  special 
method  of  handling  the  baggage? 

A.  Well,  there  was  in  one  sense.  In  Burbank  and 
Oakland.  However,  the  other  stops  were  about  the 
same.  For  instance,  San  Diego,  Long  Beach  and  San 
Francisco.  But  Oakland  and  Burbank  is  where  we 
had  our  transfer  of  transcontinental  luggage,  which 
wasn't  exactly  normal  as  far  as  we  were  [211]  con- 
cerned in  handling  the  luggage. 

Q.     How  was  that  handled? 

The  Court :     May  I  ask  a  question  ? 

What  do  you  mean  by  transcontinental  luggage? 
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The  WitiK^ss:  Your  Honoi*,  ])asseuprei*s  holding 
Iu.c:^ap:('  that  was  .2:ointr  on  from  P)U]-baTik  to  ])oints 
east,  or  fi-oin  Oakhuul  points  west. 

The  Court  :  The  ba^ga.ii^e  was  maikrd,  w.is  it.  as 
it  went  on  tlie  j)lane? 

The  Witness:  Yes,  sir,  it  would  hav('  to  he, 
otherwise  we  wouldn't  know  when^  it  irot  off. 

The  Coui't  :     ITow  was  it  markrd  ! 

The  A\'itiit'ss:  Well,  as  an  exain])l(\  Pacific 
Southw(»st  had  a  ticket  oi*  a  ba^^ti^a^e  claim  chi^ck 
and  identitication  tap:,  which  the  ])assen^(u*  retained 
a  portion  thei-eof  in  order  to  claim  the  bairiranc  at 
the  destination,  and  each  ticket  was  of  a  dilTerent 
color  and  had  the  designation  oi-  abbreviation  of  the 
particular  station.  As  aii  exa]u])le,  Lone:  Beach  i 
would  be  LGB,  which  in  air  line  langua,2:e  is  Loin::  j 
Beach.  I 

The  Court  :     TTow  did  you  niai'k  your  ti'ansconti-    | 
nental  ba.u:ga.u'e?  i 

The  WitiH^ss:     Well,  transcontinental  bairprage  we    ] 
would — as  an  <'xaiu])le,  at  times  there  would  be  two    j 
bap:ft*a.G:e  tajjfs,  thcrc^  would  b(^  one  on  th(U*e  from  tlu^ 
transcontinental   air  line  oi"  t  r;ni<<MT:nnc   [-TJ]   air 
line 

Mr.  Gardiner:      1  would  likt^  to  movt*  that  the  wit- 
ness'   answer    be    stricken    as    not    i'(»sponsiv(».    The     I 
question   was   liow   did    lie   mark    it    oi*  liow   did   the 
carrier  maik  it  !  \ 

The    (^)urt:      How    did     vou    mark     it  ^    Was    it     i 


marke(l  with  diff(M*eTit  colonMl  ta^s  f 
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The  Witness:  Your  Honoi*,  T  didn't  mark  it,  if 
tliat  is  the  question. 

The  Court :     Do  you  know  liow  it  was  marked  ? 

The  Witness:  Yes,  that  is  what  I  am  trying^  to 
relate. 

The  Court:  Was  it  marked  with  different  col- 
ored tags  ? 

The  Witness:  Yes,  sir,  it  was  marked  with  dif- 
ferent tags. 

The  Court:    Transcontinental  had  a  different  tag? 

The  Witness :     On  most  occasions,  yes. 

The  Court :  Where  were  the  transcontinental  tags 
put  on?  Were  they  put  on  by  Pacific  Southwest? 

The  Witness:  No,  sir.  If  the  passenger  was  go- 
ing from  the  west  to  east,  then  on  90  per  cent  of  the 
occasions  we  w^ere  the  only  one  that  had  a  baggage 
tag  on  the  baggage  until  it  amved  at  the  point  of 
transfer,  which  in  that  case  would  be  Burbank.  How- 
(^ver,  on  westernbound  flights  the  baggage  got  off  the 
transcontinental,  or — that's  right,  the  transcontinen- 
tal airplane  would  naturally  have  the  baggage  tag  on 
it  from  the  transcontinental  airplane,  so  therefore 
on  many  occasions  we  wouldn't  have  to  put  one  of 
our  tags  on  it. 

The  Court:  I  understood  from  other  witnesses 
that  assuming  [213]  that  a  ])assenger  came  in  from 
the  East  to  Burbank,  that  the  passenger  would  be 
unloaded,  the  baggage  would  be  unloaded,  and  it 
would  have  to  be  claimed  by  the  passenger.  Now, 
wouldn't  the  tags  come  off  at  that  time? 
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The    Witness:     No,   sir,   that    isn't   exaetly   true, 


yon  see. 


riie  (  oint:      Well,  do  you  know  wliat  the  i)roee- 
(lure  was  t 

Th(»  Witness:     Y(»s,  sir,  J  eei'tainly  do. 

The  Coui't :     What  was  the  procedure  ! 

The  Witness:     I  handled  it  every  day. 

Tlie  Conil:     What  was  the  procedure?  j 

The  Witness:     There  were  two  pi-oeedures.  No.  1    * 
was  tliat  on  occasions  the  })assenger  would,  as  an    * 
example,  a  hy])otlietical  exam])]e,  a  passenger  coming    « 
in  from  Chieauo  that  was  destined  for  San  Diego,  he    ; 
would  an'i\  e  Hui'hank,  get  off  tlie  airplane,  claim  his    j 
luggage,  check  into  Pacific  Southwest,  hoard  our  air-    { 
plane.  Pacific  Southwest  with  our  claim  eheck  and    ^ 
baggage  tag,  you  see,  and  then  go  on  to  San  Diegn 
and  then  reclaim  his  baggage  wlien  we  airivtHl  at 
San  Diego.  However,  the  other  coui-se  tliat  we  used, 
and  we  used  to  use  it  (|uite  a  hit  u|)  until  late  '53,     \ 
w  Inch  for  some  reas(Hi  it  was  changed,  how(»ver  when     ' 
we  wci'e  in  a  big  hurry  and  behind  schedule,  and    \ 
liad  a   lot  of  ti'anscontiiuMital  ])assengers,  therefore     ' 
tlie  |)e(>|)le  would  come  liuhl  otT  the  ti*anseontiiuMital 
ail-plane  without  goin<;'  through  a  L:at(\  and  right  on 
to  our  aii'ci'at't,  you  see,  in  othei"  words,  what  we  call 
field  transfer,  [-14]  and  the  hagLiage  would  he  (i(»]i 
tli<'  same  way,  therefore  the   jioiier  would   take  the      ! 
baggage  off  the  t  lanscontinental   airplan(\  and   t!i' 
one    throwing    down    would    holln-.    "San     nieuo." 
**()akland,"  "San   Diego,"  ^'Oakland,"  you  see,  or    J 
**  Iturhaid^."    Therefor(>  the  ])oi'ter  that   [X<^t  all  the     : 
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San  Diego  baggage  would  bring  it  directly  to  our 
ail-craft  and  hand  it  up  to  us  and  we  stowed  it  in 
the  air])lane  itself. 

The  Court :     He  didn 't  retag  it,  then? 

The  Witness:  No,  didn't  have  to,  because  it  had 
a  tag  on  it  already  from  the  transcontinental  carrier. 

The  Court:  Was  that  a  r(\gular  custom,  to  field- 
load  from  one  plane  to  the  other? 

The  Witness:  Only  when  we  were  in  a  hurry  or 
behind   schedule. 

The  (\)urt:  Was  that  something  that  was  done 
ill  frequently? 

The  Witness:  Yes,  sir,  I  would  say  so,  depend- 
ing on  the  situation. 

The  Court:  But  the  ordinary  procedure  was  for 
the  ])assenger  to  disembark,  claim  his  baggage,  and 
go  over  to  the  Pacific  Southwest  and  recheck  the 
baggage  ? 

Th(»  Witness:  Now,  there  again  there  anses 
something  else.  Because  up  until  late  '53  they  very 
seldom  claimed  their  luggage,  w^e  advocated  they 
didn't  to  expedite  the  transfer,  and  upon  arrival 
in  Burbank,  as  an  example,  if  we  were  transferring 
])assengers  from  our  airplane  to  a  [215]  transcon- 
tinental air])lane,  we  would  advise  them  in  our 
little  farewell  speech,  after  thanking  them  for  rid- 
i!ig  with  us,  that  they  would  transfer  from  our 
air])lane  to  North  American,  or  Skycoach,  whoever 
the  other  carrier  may  be,  wt  would  know  prior  \o 
landing,  you  see,  and  advise  them  of  that,  and  not 
to  worry  about  their  luggage,  that  their  luggage 
would  be  automatically  taken  care  of. 
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That  was  f)art  of  our  duties. 

Tlic  Court:     Tliat  ])oliey  was  changed,  was  it? 

The  Witness:     Yes,  in  tlic  lattcn*  i)art  of  T)3. 

Tlie  Cc^nrt:,    So  that  the  passeiiGfer  liad  to  pi«k 
up  his  own  higpca^e? 

The    Witness:     Actually    we    wer<'    told    it    was    i 
changed,  hut    I    imagine — well,    [   won't  iniae:ine,    I 
won't  assume  oi-  iina^rine  anythiim'. 

The  Conit:      I  inumine  yon  can  fly,  hut  T  am  i 
certain. 

Tlie  Witnesss  T  will  only  state  what  I  know,  and  ' 
T  k]U)w  that  u]>  until,  I  would  say  approximately  | 
Octoher  or  Xovemhei-  of  '53,  that  was  done  eon-  I 
stantly.  However,  after  that  I  had  no  knowledge  j 
as  to  the  exactness.  i 

The  Court:  That  was  done  constantly — what  do  j 
you  mean  hy  that?  ^ 

Tlie  Witness:     What  wt»  weit^  talkimr  ahout. 

^rhe  Court:     Tell  me. 

The  Witness:  The  ti-ansfer  of  ha2:2:a2:e,  sir,  [-!♦)]  , 
without  the  j)assenc:(M'  ti'ansf(M*rinir  it  himself.  ' 

The  CiHirt:  Who  would  ti'nnsirr  \\w  hairsraire —  | 
the  incoming  tliuht  ?  i 

The  Witness:      Well,  as  an  example,  at    Hurhank    ' 
the\    ha\('  nliat  tlicy  call  a  poller  j)ool.  The  neai'est 
of    iny    i("e(»llect ioii    and    imderstandiTic:    is    that    it 
works  out  of  a  pool,  and  w  henexei-  an  airplane  eomes    j 
in    the    lliiiht    is    ann(»nneed    and    tin*    porters    tlmt    ! 
:ii"en't  workitin"  come  <»ut  and  take  eare  of  tliat  par- 
ticular airplane.   Now,  on  oui'  side.    Pacific  South-    ' 
west's  side,  \hv  porters  would  hand  tln^  hairirap'  up 
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to  the  pilots,  ^vhi('ll  were  up  in  the  air}>h\ne  at  the 
time,  and  they  stowed  the  ha,i>gai;e  as  tliey  wanted 
it,  you  see,  in  order  to  expedite  unloading,  again. 

Q.  (By  Mr.  Wriglit)  :  On  northbound  flights 
from  San  Diego  to  Burbank,  was  there  any  eom- 
])any  policy  with  regard  to  announcement  to  the 
])assengers  after  landing  or  just  befoi-e  landing,  be- 
foT-e  deplaning? 

A.  Yes,  sir,  we  made  our  farewell  speech  to  the 
])assengers  and  advised  them  where  they  could  get 
their  luggage,  and  there,  again,  up  until  about  No- 
vember of  '53,  we  used  to  announce  that  those  that 
were  transferring  on  to  easernbound  flights,  w^hei'e 
th(y  would  contact  their  n^xi — or  make  their  next 
arrangements  to  transfer,  which  would  be  what- 
ever counter  they  wTre  supposed  to  report  to. 

Q.  And  you  say  that  that  announcement  was 
made  according  [217]  to  a  company  policy? 

A.     It  w^as  made  by  company  request,  yes,  sir. 

Q.  Who  made  the  request  or  gave  you  the  in- 
structions to  make  that  announcement? 

A.  Mr.  Friedkin,  Mr.  Leonard,  Mr.  Andrews,  Mr. 
Wood,  several,  at  open  pilot  meetings. 

Q.     Tt  w^as  made  at  07)en  pilot  meetings? 

A.  Yes,  sir.  As  a  matter  of  fact,  I  got  repri- 
manded for  not  doing  it,  so  I  know  vc^ry  wc^ll. 

Q.  Just  answ^er  the  questions.  Did  you  at  one  time 
also  work  for  an  organization  known  as  Airlines 
Tickets,  Inc.?  A.     Yes,  sir,  T  did. 

Q.     Wherc^  is  thnt  located? 
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A.  Well,  T  (loirt  know  if  tliev  are  still  in  ex- 
istenee  or  not;  however,  at  the  time  T  worked  for 
them  r  took  my  sehoolinp  at  707  Broadway,  here 
in  I.os  An^^elcs,  South  Broadway,  I  believe,  and  th(»ir 
oflfiee  in  San  I)ie<;o  was  at  1044  Fourth. 

Q.  Wh(»n  w(»re  you  working  for  that  oi-ganiza- 
tion  ?  ' 

A.  Ill  l!)r)0,  T)!,  I  Ix'licve.  ]*rior  to  going  with  j 
Paeifie  Southwest  Airlines. 

Mr.  (laidiner:     Your  Honor,  it  seems  to  me  that  j 
employment  that  fai*  back  is  so  far  i(»moved  from 
the  issues  in  this  case.  ] 

Mr.  Wiiglit:  T  am  not  u'oing  to  pursue  it  any 
fui'ther. 

The  Court:  I  haven't  any  (juestion  yet.  If  the 
question  is  too  i-c^niotc  you  can  ( object  to  it.  [21 S]       I 

Mr.  Wright:  I  tliouL^lit  that  employment  was  i 
more  recent.    I  am  not  ^oinu*  to  pni'^ue  it.  Judtie.         | 

TheConi-t:     All  right.  j 

Q.  (By  Ml".  W'light):  IIav(^  you  (Hi  any  tlights  j 
on  wliicli  \-ou  wci'e  caj)tain  Ixmmi  diverted  from  Bur-  j 
bani<,  Lockheed  Air  Terminal,  to  somi^  otluM'  an--  I 
port    in  :\   non-scheduled  stop? 

A.      I  (l(>n't  nudei'stand  your  (jUestion,  sir.  j 

(j).  ()n  ;in\  IliLihts  that  you  had  which  normally  { 
W(Hild  stop  ;it  Bnrl»;ink.  }ia\e  you  i-eceived  ordei*S  to  ! 
di\eit    th;it    flight    io  sonic  other  airport? 

A.      ^'e^,  sir,   1   h;ive. 

(^).  Do  ymi  recall  ;in\  specitic  oeension  wlien  that 
ha|>pene(|  i 

The  ('oiirt:      I    assum(»   when    Burhank    is    fomred 
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in,  and  i^iirhank  does  i^ct  fo^^ired  in  sonictinios,  that 
tlirv  would  be  divei-tod  to  some  othci-  airtirld.  That 
is  true,  isn't  it? 

Tlie  Witness:      Will,   1    ha\c  a  ease 

Tlir  Coiiit  :  llurhaiik  dues  get  fog.ti^ed  in,  doesn't 
it? 

I  hr  W'itiirss:     Yes,  sir. 

Tile  Court:  \\']i("n  it  is  fogged  in  you  caiTt  land 
and  you  have  to  he  diNcrtcd  to  some  otlici-  aii-- 
field  .' 

Tlir  Witness :  Ifowevei-,  on  one  oeeasion  I  was 
di\('i"trd    hy    dispatch 

Mr.  (lardincr:  I  would  like  to  inoNc  that  the  wit- 
ness' answci-  he  stricken  as  not  responsive.   [21f)] 

Tlie  ('oui't  :  I  would  suu,ii:est  that  the  witness  not 
vohmteci-  anythinu'  and  just  ans\v(M-  tlic  (|uestions. 

Q.  (By  Ml'.  Wright)  :  Were  thei-c  any  instances 
when  the  tliglit  of  which  you  were  captain  was  di- 
verted f'oi-  tlic  puT'posc  of  nKH'tincT  tlie  coTincctins: 
caTTier  ? 

A.     Not  while  I  was  captain,  no,  sii*. 

(,).     Co-pilot?  A.     Yes,  sir. 

(}.      I  )o  yon   recall  ahout   when  that  occurred? 

A.  The  last  one  that  I  can  renieml)er  was  De- 
cemhcu-  of  MJ. 

Q.     Can  you  tell  us  what  ]iaj)pencd  '. 

A.  As  I  recall  it,  I  made  a  notation  in  my  log 
book,  I  usually  did  when  tluu-e  was  anythinu'  ir- 
regulai',  and  T  judged  tliat  as  ii-reuulai-,  we  wei-e 
sent  to  l^iluHhiie  in  preference  to  lUirhank,  hecause 
we  were  sup])osed  to  meet  fliglits  at  Pahndah^  that 
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prior  to  that  eoukhrt  get  into  Bnrbank.  However, 

at  our  arrival  time  at  I>UTl)ank  we  eould  have  gotten 

in,  the  weatlier  Jiad   lilted,  but  these  other  planes 

with  eoimeetine:  passengers  were  at  Palmdale,  and 

therefore  we  had  to  land  at  Palmdale  to  make  our 

transfer. 

Q.     Did  you  i-eeeive  these  instnietions  in  fliirht ! 

A.     In  that  particuhu*  case,  yes,  sir,  hy  areonau- 
tical  radio. 

Q.     What  is  aeronautical  radio?  [220] 

A.     To  th(^  best  of  my  knowledge*  that  is  a  eom- 
pany  radio. 

Q.     For  in-tli^ht  coninuuiications  ? 

A.     Yes,  sir. 

Mr.  Wright:     1  have  no  further  questions. 

Mr.  (rardiner:     No  (juestions. 

The  Court:     No  questions? 

Mr.  Gardiner:     No,  your  Honor,  no  cross-exami- 
nation. 

The  Court :     You  my  step  down. 

May  the  captain  ho  excused  ! 

Ml-.  Wright:     H(>  may 

Mr.  (lardiner:     Wo  will  not  require  him. 

The  Court:     All  riuht :  he  may  be  excused. 

Mr.   Wriuhl:     Vi\\\    Mr.   Stout. 
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called  as  a  witness  by  and  on  behalf  of  the  plain- 
tiff, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk :     State  your  name,  please. 
The  Witness:     Joseph  W.   Stout,  Jr. 

Direct  Examination 
By  Mr.  Wright : 

Q.     Mr.  Stout,  you  are  employed  by  the  plaintiff? 

A.     Yes.  [221] 

Q.     In  what  capacity? 

A.     Air  transport  examiner. 

Q.     Briefly,  what  are  your  duties? 

A.  Conduct  investigations  to  determine  whether 
persons  engaging  in  air  transportation  are  comply- 
ing with  the  Civil  Aeronautics  Act. 

Q.  In  the  course  of  your  duties  did  you  have 
occasion  in  September  and  October  of  1953,  to  in- 
vestigate the  operations  of  California  Central  Air- 
lines? A.     T  did. 

Q.  In  the  course  of  that  investigation  did  you 
visit  the  Lockheed  Air  Terminal  at  Burbank? 

A.     Yes. 

Q.  Did  you  visit  the  offices  of  any  carriers  at 
Lockheed  Air  Terminal  in  Burbank? 

A.    Yes. 

Q.  Do  you  recall  whetlier  you  visited  the  offices 
of  North  American  at  Lockheed  Air  Terminal,  Bur- 
bank? A.     I  did. 

Q.     When  was  that? 
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A.     DiiTiii.o  Oc'tolKT  of  vjry,]. 

Q.  On  that  occasion  did  you  oxaniiTie  any  of  th. 
records  of  North  American  ?  A.     1  did.  i 

Q.     And  in  the  course  of  that  examination  did  yon     ' 
make  [222]  photostatic  copies  of  some  of  the  rec- 
ords of  North  Am'^rican  ?  A.I  did.  • 

Mr.  Wri^'ht:  May  this  document  b(^  marked  for 
identification  as  Plaintiff's  Exhibit 

The    Court:     Is   this   for   Central? 

Mr.  Wri.c:ht:     Yes. 

The  Court :     That  will  be  6. 

The  Clerk:     No.  6  foi-  identification. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  6,  for  identification,  in  case 
No.  16755.) 

Q.  (By  Mr.  Wright):  Mr.  Stout,  will  you  tell 
us  if  there  are  any  pai-ticulai*  records  of  Nortli 
American's  that  you  examinc^d  in  tlie  course  of  your 
investigation  I  A.     Yes. 

Q.     AVhat  were  they? 

A.  They  were  the  passengei'  manifests  on  the 
Xoi'tli  American  east-west  ti'aiiscontinental  fiiixhts, 
the  passenuci*  tickets  used  on  those  Hights,  the  trans- 
fer tiiaiiifests  fi'om  those  flights  to  (M)ntinniim"  car- 
riers at  Ihirhaiik,  cei-tnin  re(|nests  foi'  cliecks  in  ]")ay- 
ment  for  the  contiimiiig  t  raiisjxn'tat  i(»n  fi-om  Bur- 
bardx,  certnin   h'dger  cards,  and  that   is  about   it. 

Q.  Did  you  (examine  these  (h)cuments  {)V  that 
paiticulai-  u:r<»np  of  documents  for  ;i  certain  |)eriod 
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of  time?  Covering*  what  period  did  you  make  the 

examination?  [223] 

A.     August,  September  and  October,  1953. 

Q.     Did  you  make  photostatic  copies  of  some  of 
I  those  documents?  A.     I  did. 

Q.  T  show  you  Plaintiff's  Exhibit  marked  No.  6 
for  identification,  which  purports  to  be  photostatic 
copy  of  certain  documents  and  ask  you  whether  or 
Tiot  it  was  made  by  you?  A.     It  was. 

Q.     And  where  was  it  made? 

A.  At  Lockheed  Air  Terminal  in  the  office  of 
North  American  Airlines. 

Q.  Does  it  constitute  a  fair  and  accurate  repro- 
duction  of  the  original  documents? 

A.     It  does. 

Mr.  Wright:  I  offer  Exhibit  No.  6  for  identi- 
fication in  evidence. 

The  Court :     It  may  be  received  in  evidence. 

The  Clerk:     Exhibits. 

(The  document,  marked  Plaintiff's  Exhibit  6 
for  identification,  in  case  No.  16755,  was  re- 
ceived in  evidence.) 

Q.  (By  Mr.  Wright) :  Mr.  Stout,  I  ask  you  to 
examine  Plaintiff's  Exhibit  No.  6,  and  if  you  can, 
tell  us  what  the  original  documents  of  which  that  is 
a  photostat  consisted  of?  [224] 

A.  This  document  is  a  transfer  manifest  list- 
ing the  passengers  who  arrived  Burbank  on  North 
American  Airlines  flight  600  on  October  1,  1953,  and 
were  transferred  at  Burbank  to  California  Central 
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flic"lit    534    for    contiiiniTic:    transportation    to    San  '| 

Dic^o.  j 

Mr.   Ackerson :     J  I"  your    Uoiior   pl'/asc,   T    don't  i 

like  to  disrupt  this,  and  T  realize  this  may  be  slif^rhtly  | 

out  of  turn,  but  I  see  nothing  on  that  document  that  l 

says  it  was  transferred  to  California  Central.  Maybe  f 
they  were,  but  that  is  tlie  danger  of  tliis  ty])e  of 

testimcniy.   In  other  words,  letting  a  witness  tell  what  J 

a  document  should  state.  The  document  doesn't  state  ^ 

that  as  T  read  it.  ! 

The  Court:     Well,  the  document  is  the  best  evi-  ' 

(l(MU'e  of  what  it  contains.   Let  mc^  see  it,  please.  ] 

There  is  a  notation  on  the  top  of  it  that  says, 

''From  Cal.  Central."  | 

Mr.  Ackerson:     That  is  not  the  California  Cen-  i 

tral  fnanifest,  as  I  understand  it.  ' 

The    Court:     Lett's   ask   the   witness.   Maybe*   the  | 
witness  can  read  better  than  T  can. 

What  does  it  say?  i 

The  Witness:     It  says  ^'Froni  Cal.  Central."  ' 

Th(^   Coui-t:     T   thought  you   tc^stificnl   that    tlu^se  i 

were  passengers  tliat  were  transferred  \(^  ('al.  Cen-  ^ 

tral.  I 

The  AVitiiess:     'V\va\  is  right,  they  were.  ['J2r>]  \ 

TIk*  Court  :      IIov  do  you  get  "traTisferi'iHl"  whi^n  " 

it  says  "  Fioni"  I 

I 

Tile  Witness:      1  didn't  s(»(^  that  wi'itttMi  tliei-e.  ])ut  j 

1  think  I  can  rxplain  it  il'you  like.  | 

Tile  Court:      >\'liat   is  your  explanation? 

The    Witness:     This   document    was   exanuned    m 
tlie  office  of  \orth  AuKM'iean  Aii*lin(»s,  and  it  was  at- 
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tached  to  the  various  accountin"^  records  concerning 
pa^Tuent  by  Nortli  American  Airlin(»s  to  California 
Central  for  this  particular  flight.  So  I  would  assume, 
if  you  want  an  assumption 

The  Court:  I  don't  want  you  to  assume.  I  want 
to  find  out  what  the  facts  are. 

Did  you  write  this  '^From  Cal.  Central"  on  here? 

The  Witness:     No,  sir,  that  is  not  mine. 

The  Court:     That  is  not  your  writing? 

The  Witness:     No,  sir. 

The  Court:  That  was  on  there  when  you  got  it 
from  the  files  of  the  company? 

The  Witness:     Yes,  sir. 

The  Court:  I  think  the  objection  is  good.  The 
document  speaks  for  itself  and  it  says,  ^^From  Cal. 
Central,"  and  I  don't  know  why  the  witness  should 
be  allowed  to  testify  that  these  passengers  went  to 
Cal.  Central.  The  objection  is  good.  The  answer  of 
the  witness  relative  to  passengers  being  transferred 
to  Cal.  Central  is  stricken  from  the  record.  [226] 

T  would  suggest  to  the  witness,  if  the  witness  is 
going  to  testify  as  to  these  documents,  testify  what 
the  documents  say,  not  what  the  witness  thinks  they 
say. 

Q.  (By  Mr.  Wright) :  With  further  reference, 
Mr.  Stout,  to  Plaintiff's  Exhibit  No.  6,  and  that 
])()rtion  of  it  which  includes  a  document  called  an 
Exchange  Order,  I  believe,  can  you  tell  us  in  the 
space  '*From"  the  initials  '^BUR"  and  in  the  space 
*^T0"  the  initials  '^  SAN  "—can  you  tell  us  what  the 
BUR  and  the  SAN  stand  for? 
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A.     Those  arc  aii-   line  codes.    Bl'R  stands   f< 
Burbank,  and  the  SAN  stands  for  San  Diego. 

Q.  With  further  ref(»renee  to  the  Exehanire  ' 
Oi'dei',  .111(1  following  the  letters  SAX  in  the  next  ! 
block  apixar  the  lcttei*s  C^A — ran  you  tell  u<  what  j 
they  stand  for?  ' 

A.     It  is  a  code  used  for  California  Central  Aii 
lines.  f 

Mr.    Ackerson :     If    \(>ur    TToikh-    please,    I    will     I 
object  to  that  as  a  conclusion.  T1h»  record  speak- 
foi-  itself.  Tli(»re  is  ikj  evidence  her(%  your  Honor. 
that  we  ever  heard  of  this.  T  am  not  saying  that  w- 
didn't,  you  understaTid.  but  this  type  of  testinion 
is  something'  that  is  awfully  hard  to  object  to  r- 
is  insidious. 

The  Court:     Tlu^y  have  doeunieiits  here  that  use 
symbols.  Tli(\v  don't  mean  a  thini:   in  the  world  to 
me.  Somebody  has  uot  to  ex])lain  them.  That  is  why     i 
T  said  the  othei-  dav  that    if    1    had   to  decide  this 
mattei*   upon    the   atfidavits   on    tile    [-127"|    1    \\. -n'd     i 
liave  to  decide   against   the   ( iovei'iunent,   because    I     , 
couldn't  understand  th(*  allidavits.  I  mean  I  (M.uldn't 
understand    the    exiiibits. 

Do  you  know^  of  your  own  knijwledue  that  tho>. 
symb(»ls    repi-escnt    Califoi'uia    Central    Airlines?        ^ 

Tlir  Witness:     That   is  industry  knowledire,  ytnir 
Honor.  I 

The  (onrt  :     All  riulit.  The  objection  is  overruled.     < 

1S\\\    Wright:      May    this    be    marked     foi*    identi- 
fication as  PlaintitT's  Exhibit  No.  7f  > 


Friedkin  Aeronautics,  Inc.,  Etc.  299 

(lYvstiiiiony  of  Joseph  W.  Stout,  Jr.) 

Th(»  Court:  It  niay  he  marked  as  Ivxliihh  No.  7, 
California  Central  Airlines  Kxliihit. 

M'he  Clerk:     No.  7  Tor  identifieation. 

(Tlie  doeunient  referred  to  was  marked  Plain- 
tiflfV  Exhihit  Xo.  7.  for  identifieation,  on  ease 
No.  l()7r)5-HW.) 

Q.  (By  Mr.  Wri.^ht) :  Mr.  8tout,  T  show  you 
Plaintiff's  Exhihit  marked  No.  7  for  identifieation, 
wliicli  |)U]-])orts  to  he  a  pliotostatie  copy  of  a  doeu- 
nient, and  ask  you  whc^lu^r  or  not  it  was  made  hy 
you  !  A.     It  was. 

Q.     Where? 

A.  In  tlie  office  of  North  American  Airlines  at 
Lockheed  Air  Terminal. 

Q.  Is  it  a  fair  and  accurate  representation  of 
th(M)riginal?  [228]  A.     It  is. 

Mr.  Wrio-ht :  I  offer  Plaintiff's  Exliihit  No.  7,  for 
in(h'ntification,  in  evidence. 

Tlie   Court:     It   may  he   received    in    evidenee. 

The  Clerk:     Exhibit  7. 

(The  document,  marked  Plaintiff's  Exhibit  7, 
for  identification,  in  case  No.  16755-HW,  was 
received  in  evidence.) 

Q.  (P>y  Mr.  AVriolit) :  Mr.  Stout,  I  ask  you  if 
you  can  tell  us  what  Exhibit  7  is? 

A.  Yes,  it  is  a  ])assen^er  manifest  of  Noi-th 
American  Airlines  flight  from  New  York  to  Hur- 
bank,  which  depaHed  New  York  Sej)tember  3(\ 
1953. 
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Q.     Do  some  of  the  names  wiiidi  apjjear  on  Ex- 
hibit 7  also  aj)pear  on  Kxhibit  6? 

A.     Yes. 

Mr.  Aekerson  :     There,  a.i;ain — 1  have  no  ohjcetion 
to  liim  |)ointin.i2^  tliem  out  as  a  matter  of  expedience. 

The  Court:     This  calls  for  a  yes  or  no  answer, 
and  the  ol)jection  is  overruled.  The  answer  is,  yes. 

The  Witness :     Yes. 

The  Court:     Now  you  can  identify  the  names. 

Q.     (By   Mr.    Wright)  :     Can    you    identify   the 
names  ? 

A.     0-r-t-h,  there  ai'c  two  names.  Mr.  and  Mrs. 
Orth,  0-r-t-h.  [229]  i 

The  Court :     May  I  ask,  what  doi^s  DC  A  mean  ?       f 

The  Witness:     Where  is  that,  your  Honor?  ^ 

The  Court:     Here  (indicating')-  * 

The  Witness :     DCA  st<ands  for  Washinuton.  P.  ( \    j 
Tt  is  the  air  line  code.  i 

The  (  ourt:     So  this  on  Exhibit  6.  **Erom  DCA"    " 
means  Washinc^ton,  D.  C? 

The  Witness:     Yes. 

The  Court:     ^^To  SAN'^  means   San   Dieiro? 

The  Witness :     Yes. 

The  Court:  Now,  on  Exhibit  ()  you  have  here  a 
passenj^er  manifest  Lii\inu-  thrcM*  names.  Hefore  you 
tool;  the  pietiii'e  or  photostat  of  this  [)assem!:er  | 
manifest  \'ou  i)Ia(*e(l  on  it  two  foi'ins  fi'oni  Noi'th 
AiiH'ric.in  Airlines,  oiu^  Exehauire  Order — 1  don't 
know  what  the  other  foi'ni  is.  How  do  yon  know  that 
the  two  forms  that  you  |)lae<Ml  on  top  of  this  inani 
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fost  b(»for(^  you  took  the  picture  applies  to  the  mani- 
fest? 

The  Witness:  WvU,  tliey  were  attaclied  to  the 
billing-  doeumeut  suppoi-tinc:  the  pa\TTient  ))y  North 
American  to  California  Central  for  the  continuing 
trans])ortation   of  the^se   ])asseno^ers. 

Th(»  Court:  You  found  these  two  slips  in  the 
files? 

The  Witness :     Yes,  sir. 

The  Court:     Of  what  company? 

The  Witness:     North  American  Airlines. 

The  Court:  You  found  the  passenger  manifest  in 
the  [230]  files  of  wdiat  company? 

The  Witness:     North  American  Airlines. 

The  Court:  Did  you  find  in  the  files  of  North 
American  any  evidence  that  these  three  fares  were 
paid  by  North  American? 

The  Witness:     Yes,  sir. 

The  Court:     All  right,  Mr.  Wright. 

Mr.  Ackerson:  If  your  Honor  please,  1  can't  see 
right  now^  where  these  records,  accounting  records 
of  North  American,  have  had  a  sufficient  foundation 
laid  to  show  they  have  any  bearing  whatever  on 
Cal.  Central.  They  are  hearsay. 

The  Court:  F  think  the  facts  in  this  case  are 
resolving  the  problem  to  a  rather  simple  question, 
and  that  is  if  a  passenger  starts  his  travel  from 
Washington  or  New  York  or  Philadel])hia,  and  goes 
down  to  a  ticket  agent  and  buys  a  ticket  to  San 
Diego  and  comes  west  on  a  carrier  that  is  authorized 
to  carry  passengers  across  State  lines,  briims  the 
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passengers  to  California,  tlie  j)assen^ei-s  are  disein- 
bai'ked  and  u'et  on  a  ])lane  that  only  operates  iii  Cali- 
fornia, whether  or  not  that  passenger  is  in,  as  far 
as  the  California  eonipanv  is  eoneerned,  interstate 
travel. 

Mr.  Aekerson:  I  ag'ree  with  that.  1  think  that  is 
one  of  the  qnestions  involved. 

The  Conrt :  That  is  your  ])i()l)leni,  and  tliat  is  tlie 
only  problem  we  have*  here  as  far  as  T  know.  [231] 

Assuming,  although  ihv  evidenee  may  not  estab- 
lish the  facts,  assuming  that  an  agent  in  San  Diego 
sells  a  ticket  to  New  York  or  Chicago  or  Philadel- 
phia, or  Washingfon,  on  United,  United  starts  a 
trip  fi'om  Burbank,  and  assuming  that  the  agent  at 
the  same  time  sells  a  ticket  on  Pacific  Southwest 
or  California  Central  lines,  from  San  Diego  to  Bur- 
bank,  assuming  it  is  ])laced  in  the  same  (Mivelo])e  and 
delivered  to  the  |)assenger,  is  that  in  itself  enough  to 
bring  the  local  lin(\  th(»  local  agtMicy,  within  the 
Fedei'al  statute  i-egulating  air  traffic? 

It  is  a  very  sim])le  (jU(\stion. 

Mr.  Ackei'soii :      I  agree  with  you. 

1'he  Court:  I  don't  know  what  the  answer  is,  I 
don't  know  what  the  eoni'ts  have  said.  I  suppose  th(^ 
courts  have  said  sotnething  about  this  matttu'. 

Ml-.  Aekerson:  \'ou  will  not  find  it  in  any  of  t.lie 
briefs,  your  Ilonoi',  if  th(\\'  hav(\ 

The  ('ourt:  That  is  the  exidenec^  so  far.  and  all 
you  :\rr  doing  now  is  (Mu-i'ol)oi'atini:  tlu^  t(^stim<»ny  of 
oth'-r  witnesses.  I  don't  know  whethei-  there  is  iroiuG: 
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to  be  any  denial  of  the  facts  that  have  been  pre- 
sented to  the  court. 

Mr.  Wright.  That  is  correct,  your  Honor,  and 
wliile  T  disagree  with  Mr.  Ackerson's  statement 
about  whether  there  is  any  law  in  the  briefs,  or 
not 

Tlie  Court:  He  didn't  say  any  law;  he  said  what 
the  [232]  courts  have  said,  cases.  It  may  be  that  this 
is  a  question  of  legislation  and  not  a  question  for  the 
('ourts,  that  if  Congress  w^ants  to  place  these  lines 
who  only  travel  within  the  State  boundary  under 
Federal  regulations.  Congress  can  very  easily  do  so. 
Jiut  it  is  not  for  the  courts  to  legislate. 

Mr.  Wright :     That  is  correct. 

The  Court:  Courts  can  only  interpret  the  laws 
already  passed  by  Congress. 

Mr.  Wright:     That  is  correct. 

The  Court :  Now,  whether  or  not  lines  that  oper- 
ate exclusively  within  a  State,  who  ])ick  up  passen- 
gers after  they  have  been  disembai'ked  by  a  national 
carrier,  whether  they  come  within  the  Act,  I  don't 
know. 

I  know  you  say  they  do.  But  that  is  your  o])inion. 
That  is  not  conclusive. 

Mr.  Wright:  Perhaps  if  we  can  agree  on  tlu^ 
facts  we  can  just  argue  the  law  and  end  this  ])re- 
liminary  hearing. 

The  Court:  This  has  tni-ned  out  to  b(»  more  than 
a  i)reliminary  hearing,  because  I  think  you  are  mak- 
ing your  case  in  chief,  because  when  the  time  comes 
to  hear  the  matter  upon  its  merits,  T  assume  that 
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you   won't   be   abh'   to    produce    much    more   testi- 
mony  than  you  haxc  at  this  Iiearing,  except  maybe    | 
to  aecumuh\te  some  more  testimony. 
Mr.  Wri.oht :     That  may  be  so.  [233] 

The    Coui't:     So    if   thei*e    is   an    objection,    it    is     i 

) 
over  I'U  led.  } 

1 
Mr.   Wri^'ht:     1    rc^quest   that   tliesc   three   docu- 
ments be   marked   for   identification   as   Ph\intiflf's     ; 
Exhibit  8. 

'Hie  ChMk:     No.  8  foi-  identification. 
Tlie  Court:     S  for  identification. 

(Tlie  document  referred  to  was  marked  PKain- 
tif("V  Kxliihit  No.  8,  for  identification,  in  case 
No.  16755-HW.) 

Tlic  (A)Ui*t:  I  miulit  say,  in  furtherance  of  my 
remarks  a  moment  a^o,  there  is  nothing  in  the  case 
so  fai'  to  indicate  tliat  (MtluM'  one  of  tlic  defendants 
liavc  (h)nc  anytliin<i:  cxc(»pt  to  ])ick  up  and  transport 
j)assen.uers  that  may  be  makina-  a  tiip  outside  the 
State  of  California.  Tliat  is  the  only  offiMise  they 
ha\'e  hern  <j:uilty  of,  1  assum(\ 

Afr.  Wright:     That  is  the  issue. 

(^).  (Hy  Mr.  AVright):  Mr.  Stout,  1  shew  you 
VlaintiffV  !].\liil»it  marked  No.  8  for  identification, 

wlilrh  |tur|>orts  to  he  tlll'ee  sheets  of  photostatic 
cojues  ol"  (joemuents.  and  ask  vitu  whether  or  not 
those   ph(»tostats   were   made   l)y   you  .' 

A.     The\-  \\('r(\ 

< )       And  w  hei'c  were  the\    made  / 
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A.  Ill  tlie  office  of  North  American  Airlines  at 
Lockheed  Air  Terminal. 

Q.  Are  they  fair  and  accurate  representations 
of  the  [234]  ori.^inal  ?  A.     Yes,  sir. 

Mr.  AVri^lit:  I  offer  Exhibit  S  for  identification 
in  evidence. 

The  Court:     It  may  be  received  in  evidence. 

The  Clerk :     Exhibit  8. 

(The  document,  marked  Plaintiff's  Exhibit 
8,  for  identification,  in  case  No.  16755-HW, 
was  received  in  evidence.) 

Q.  (By  Mr.  Wrii^ht)  :  Now,  Mr.  Stout,  while  T 
have  had  these  exhibits  6,  7  and  8,  marked  6,  7  and 
8  separately,  are  you  able  to  state  whether  or  not 
they  constituted  one  complete  set  of  documents  as 
you  found  them  in  the  files  of  North  American? 

A.     Yes,  sir. 

Q.  Exhibit  8,  particularly  the  first  sheet  thereof, 
is  what? 

A.  It  is  a  passenger  manifest  of  a  North  Ameri- 
can fli.2:ht  o])erating  from  Washington,  D.  C,  to  Bur- 
bank  on  September  30,  1953. 

Q.  Is  that  a  part  of  the  same  manifest  of  which 
Exhibit  7  is  one  sh(»et?  A.     Yes. 

Q.  Now,  will  you  tell  us  what  the  usual  method 
is  in  making  u])  a  manifest  as  to  how  many  sheets, 
rather  than  just  [235]  listing  the  passengers  as  they 
come  in  or  alphabetically  on  one  sheet,  what  is  the 
usual  way 

Mr.   Ackerson :     Just   a    moment.   I   takc^   it   this 
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question,  Mr.   Wri^lit,  relates  to  ^^enci'al   nietliods' 

Mr.  Wrio-lit:     Tliat's  riulit. 

The  Witness:     The  required  i)rueedure  calls   for     ' 
th(^  ])reparation  of  a  manifest  at  each  station,  inelud- 
inc^  the  originating',  plus  the   intermediate  station     { 
\vh(n'e  ])assengers  are  en])laned  or  de])laned  during:     1 
the  course  of  a  fliglit  progressing  from  tlie  ori.jrin  to 
tlie  destination  of  the  tlight,  terminal  of  the  fliirht. 

Q.     (By  Mr.  Wright):     Tn  other  words 

The  Court :  Just  a  minute.  Assume  that  you  start 
at  Washington  and  you  fix  up  a  manifest,  and  you 
go  over  to  Thieago  and  you  lose  two  ])assengers,  do 
you  fix  up  a  new  manifest  for  the  remaining;  eiuht  ? 

The  Witness:  The  manifest  made  would  sliow 
the  through  ])assengers,  which  would  be  adjusted  to 
account  for  the  two  who  had  de])lan(Kl  at  Cliieago, 
plus  the  listing  of  all  ])assengei's  hoarded  at  Cliicasi'o 
for  that  flight. 

The  Court:  Well,  do  you  use  your  original  sheet, 
your  original  manifest,  or  do  you  have  to  reco]\v 
the  eight  that  are  still  going  on? 

The  WitiK^ss:  No,  you  don't  relist  the  passc^ngcrs 
that  oi'iginated  (*ast  of  Chicago;  you  show  those 
])asseng(n's  as  [2:>()]  tlij-ongh  passeimiM's,  and  thcii 
you  list  only  the  ])assengers  who  hoai'd  at  (  hicago. 

The  ('oni't:     That  is,  you  make  a  new  nianif(\st  t 

The    Witness:      ^'es,    sii*. 

The    Court:      h'oi*   the    Chiea-jo    |);issenge]'S  ? 

'Hie  Witness:     Yes,  sir. 

().  (  r»y  Mr.  Wiight):  KNM\M'ring  to  Kxhihit  7, 
which    \'oii    ha\'e    ali'eadx"    identitied    as    a    manifest. 
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that  shows  passeii<^ers  between  wliat  ])oint  of  origin 

and  what  destination? 

A.  Originating-  at  New  York,  destined  to  Bur- 
hank. 

Q.  With  reference  to  Exliibit  (i,  that  manifest 
lists  passengers  between  what  ])oints? 

A.     This  is  a  transfer  manifest. 

Q.     I  beg  your  pardon.    Withdraw  the  question. 

With  reference,  again,  to  the  first  page  of  Ex- 
hibit 8,  that  lists  passengers  originating  where  and 
destined  to  what  point  ? 

A.  In  Washington,  1).  C,  destined  to  various 
])oints  west  of  Washington. 

Q.  With  reference  to  the  second  page,  does  that 
indicate  the  origination  and  destination  of  the  pas- 
sengers listed  on  the  second  page  of  Exhibit  8? 

A.  Yes,  that  shows  the  passengers  boarded  at 
Chicago  for  points  west  of  Chicago. 

Q.  Do  any  of  the  passengers  that  appeal*  on  7 
and  8  also  [237]  apT)ear  on  Exhibit  6? 

A.     No. 

]\Ir.  Wright :  T  request  that  these  two  documents 
be  marked  for  identification  as  Exhibit  9. 

The  Couri:  They  may  be  marked  as  Plaintiff's 
Exhibit  9. 

The  Clerk:     9  for  identification. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  9,  for  identification,  in  case  No. 
167r)5-HW.) 

Q.  (By  Mr.  Wright):  T  show  you  Plaintiff's 
Exhibit  marked  for  identification  No.  9,  which  pur- 
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ports  to  bo  two  j)ages  of  ])hotostats,  and  ask  you     ] 
whetluM-  or  not  those  pliotostats  were  made  by  you?     | 

A.     They  were.  i 

Q.     Wliere  were  thev  made? 

A.     Tliev  were  made  in  the  office  of  North  Ameri-     i 
can  Airlines.  ' 

Q.  Are  tliey  fair  and  accurate  representations 
of  tlie  originals?  A.     Tliey  are.  ; 

Mr.  Wright:     i  offer  Exhibit  f).  for  identification,     i 
in  evidence. 

The  Court:     It  may  be  received  in  evidence. 

(The  document  marked  Ph\intiflf's  Exliibit  9,  I 
for  identification,  in  case  No.  167'"^.")-H\V.  was  , 
received  in  evidence.)   [238] 

Q.     (By  Mr.  Wri^'ht)  :     Now,  with  reference  t(^    I 
Exhibit  9.  Mr.  Stout,  will  you  state  what  Exhilut 
9  is? 

A.     The  first  sheet  of  Exhibit  9  is  tlie  ])assenc:er 
manifests  fi*om  Nortli  AnKU-ic^auV  fli^lit  'JOl.  whicli     \ 
was  p7-(»paT"ed — wliicli  sliows  the  passcimci's  ])oard(^d 
at  Kansas  City  i'ov  points  west  of  Kansas  City. 

Q.     Pa.oe2? 

A.  Pi\^o  2  is  a  ti'ansfer  manifest  fi-om  tliis  tliulit 
showincc  thf^  passen^(»rs  who  wrr(^  ti*ansf(M*red  at 
l^ui-bank  fo]*  contimiiuu'  ti"niisj)«)rtatio]i  io  Snu 
7)icp:o. 

(}.  Now,  can  you  I'mm  an  rxaiuiuatiou  of  K\- 
liibits  (\.  7.  S  and  !)  state  whether  the  manifest^  tliat 
are  in  th(>se  exhil)its  p(M"tain  to  the  samc^  tliizlit  ! 

A.      Well,    7    p(M-tains    in    tliuht    (iOO,    and    S    also 
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p(^rtaiiis  to  fliu'lit   f)()0,   and   Exhibit   9   pertains   to 

liight  201. 

Q.     Two  separate  flights? 

A.  That's  right,  two  flights  that  teiininated  at 
Burbank  on  October  1st. 

Q.  I  didn't  eateh  the  last  part  of  your  answer. 
You  say  two  flights  that  terminated  the  same  day? 

A.  These  documents  include  passenger  manifests 
of  two  North  American  iiights  which  terminated  at 
Bui-bank  on  October  1st,  1953;  and  they  also  in- 
chide  the  transfer  manifest  from  these  flights  to 
the  continuing  carrier  at  Burbank. 

Q.  Is  Exhibit  6  one  of  the  transfer  [239]  mani- 
fests? A.     That's  right. 

Q.  And  which  exhibit  contains  the  other  transfer 
mainfest? 

A.     Exhibit  9,  the  second  sheet. 

Q.  Do  the  transfer  manifests  indicate  whether  or 
not  these  passengers  from  these  two  flights  w^ere 
transferred  to  a  single  flight  for  onward  transporta- 
tion? 

A.  They  both  show  that  the  passengers  were 
transferred  to  a  flight  of  California  Central  to  San 
Diego. 

Mr.  Ackei'son :  Just  a  moment.  Your  Honor,  I 
move  that  ])e  stricken:  I  don't  see  wh(M'e  tliat  sliows 
at  all.  It  is  a  conclusion. 

The  Court:     Will  you  show  me  that? 

The  Witness:     Yes,  sir. 

The  Court:     Speak  u])  loud  so  they  can  hear  you. 

The  Witness :     In  this  document  here.  Exhibit  9, 
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the  second  sheet,  the  l(»tters  CCA  are  shown  on  the    j 

transfer  manifest,  which  T  pi'eviously  mentioned  as    ^ 

beinp:  tlie  code  for  California  Cential  Airlines.  And     i 

on  this  Exhibit  6  this  sheet  shows  here  Burbank  to    | 

San  Diecro,  CCA,  California  Central  Airlines,  Cali-    ^ 

foT'Tiia. 

Ml'.  Ackcrsoii :  And  \\w\v  is  a  ])laee  marked  there  . 
by  North  American  ?  " 

The  Witness :     Yes.  i 

Mr.  Aekerson:     All   ri^ht.   [240] 

The  Court:     The  same  names  on  the  manifests? 

The  Witness:  No,  sir.  This  includes  passemrers 
transferred  from  flight  201,  and  then  these*  are  thi-ee 
])assenu'ei*s  wlio  came  From  Xortli  Amerirnn  flit^ht 
600. 

The  Coui't:     What  is  ihv  passenc:er's  name? 

Tlic  Witness:  Well,  mi  tliis  one  it  is  Robbins  ] 
and  Mr.  and  Mi-s.  Ortli,  and  the  otliei*  one  is  Winins  j 
and  Lane.  There  iwv  several  otiier  names  there. 

Tile  C(nnt:     Objection  oveiM'uled. 

Mr.  Ackei'S(m:  I  will  tiy  to  exj)edite  this  and 
<-ease  makinu"  that  t>]>e  of  ol)Jection. 

Mr.  Wriirlit  :      I   i-eciiiest  that  tliis  i^xliibit  consist-     ! 
inu    ol'   se\-en    pau'es    he    marked    as    PlaintifT's   K\- 
hibit  No.  10  for  identification. 

'Vhv  (^>Ul•t:  It  may  be  marked  Plaintiflf's  Ex- 
hibit   10  for  idintilication. 

T\\v  deik:      10. 

(The  (jocmnent  refeiTed  to  was  mai'ked  IMain- 
tilTV  Exhibit  No.  \(\  tor  identiticatio]i.  in  ease 
No.  lf)7r)r)-inV.) 


I 
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Q.  (By  Mr.  Wright):  Mr.  Stout,  I  sliow  you 
Phxiiitiff's  Exhibit  No.  10  for  identification,  which 
])urj)()rts  to  be  seven  slieets  of  photostatic  copies  of 
documents  and  ask  you  wliether  or  not  the  y)li()tostats 
were  made  by  you? 

A.     Yes,  sir,  tliey  were.  [241] 

Q.     And  where  were  tliey  made? 

A.  In  tlie  office  of  North  American  Airlines  at 
Lockheed  Aii-  Terminal. 

Q.  And  are  they  fair  and  accurate  representa- 
tions of  the  oiiginalsf  A.     They  are. 

Mr.  Wright:  I  offer  Plaintiff's  Exhibit  marked 
No.  10  for  identification  in  evidence. 

The  Court :     It  may  be  received  in  evidence. 

(The  document  marked  Plaintiff's  Exhibit  10, 
for  identification,  in  case  No.  16755-HW,  was 
received  in  evidence.) 

Q.  (By  Mr.  Wright):  Now,  Mr.  Stout,  with 
reference  to  Exhibit  10,  and  particularly  the  first 
])age  thereof,  will  you  tell  us  what  that  document 
is? 

A.  The  first  page  is  the  passenger  manifests  of 
the  North  American  iVirlines  flight  600  originating 
in  New  York,  Se])tember  9,  1953,  listing  tlic  pas- 
sengers going  from  New  York  to  Burbank,  plus  two 
])assengers  going  from  New  York  to  San  Diego. 

Q.  Can  you  tell  us  wliat  page  2  of  Exhibit 
10  is? 

A.  Page  2  is  a  passenger  manifest  of  tliis  same 
flight  listing  the  passengers  who  boarded  at  Dallas 
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for  transportation  to  Bur])ank  and  San  Diepco. 

(^.  Wit!)  reference  to  tliese  two  pages,  is  there  a 
code  or  [242]  symbol  used  to  indir.itc  the  destina- 
tion of  the  passengers? 

A.  ^'o;  in  Hie  destination  colunni,  the  **SAN"  is 
a  code  for  San  Diego,  on  both  sheets. 

Q.  AVill  you  tell  us  what  ])age  3  of  Exliibit 
10  is? 

A.  Page  3  is  a  passenger  manifest  of  North 
American  flight  201  listing  passengers  transj)orted 
on  this  flight  from  New  Yoi-k  to  Burbank  and  San 
Diego. 

Q.     T^ige  4  of  Exhibit  10  is  what? 

A.     Page  4  is  the  manifest,  passenger  manifest  of     | 
this  same  flight  201   listing  passengei's  boarding  at 
Chicago  for  Oakland  and  San  Diego. 

Q.     Now,  will  you  tell  us  wliat  j)age  5  is?  i 

A.     i^ige  5  is  the  transfer  manifi^st  of  ])assengers      j 
from   flight    f)00,    previously   mentioned,   who   were     i 
transf(']r(Ml  at  Murbank  to  another  carrier  for  trans- 
])o]'tation — continuing  tra!is])07'tation  to  San  Dieiro. 

Q.  AVhat  are  the  other  documents  that  appear  on 
])age  5? 

A.     Tlicy  ai'c  th(^  passcimer  coupons  of  tlic  tlirc* 
passengers — passengei'  cou|)otis  of  the  tickets  of  tlie 
llii'ee  |)assengei-s  who  traveliMl    fi'oi]i   points  east  of      ^ 
llurbaiik    to    l»iirl>aiik    on    North    Aniei-ican    Airline 
flight  (iOO  and  were  t I'ansfei-red  at   l>ui'l>ank  f(»r  con-      j 
ti?iuing  t]'ans|)oi'tation  to  San  Diego. 

Q.  Do  tliose  cou]>ons  show  i)y  aii-  line  syml)ols  llic 
oi'iirination  and  destination  of  tlie  ])ass(Migers  ^ 

i 
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A.     They  do.  [243] 

Q.  Now,  I  ask  yoii  what  the  documents  tliat  a])- 
])ear  on  page  6  of  Exhibit  10  consist  of? 

A.  This  document  lists  the  names  of  the  passen- 
gers who  were  transferred  from  North  American 
to  California  Central  for  coiitimiiii^-  transportation 
to  vSan  Diego. 

Q.  Wliat  ai'e  tlie  other  documents  tliat  appear  on 
])age  G? 

A.  Those  are  the  tickets  covering  the  transporta- 
tion of  these  passengers  from  points  east  of  Burbank 
tln-ough  to  the  final  destination  of  Snn  Diego. 

Q.    What  is  page  7? 

A.  7  is  a  copy  of  a  request  for  check  supporting 
the  payment  of  the  continuing  transportation  of  the 
seven  passengers  to  California  Central. 

Q.  Does  Exhibit  10,  consisting  of  seven  pages, 
constitute  the  complete  set  of  documents  which  you 
examined  in  the  office  of  North  American  in  con- 
nection with  this  particular  flight?  A.     Yes. 

Q.  Did  you  make  photostatic  copies  of  all  of  the 
manifests  and  tickets  that  you  examined  in  the 
office  of  North  American?  A.     No,  sir. 

Q.  Approximately  how  many  photostats  did  you 
make  of  records  similar  to  Exhibit  10?  [244] 

A.     Approximately  50. 

Q.  In  addition  to  Exhibit  10  there  are  further 
sets  of  similar  documents,  are  there  not,  made  by 
you  in  the  office  of  North  American,  which  are  ex- 
hibits to  your  affidavit  filed  in  this  proceeding? 

A.     That  is  correct. 
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Q.  Diiniig  the  coui-se  of  your  iuvesti^atiijn  did 
you  have  occasion  to  observe  the  arrival  and  depar- 
ture of  any  of  the  flights  of  North  American  or  Cali- 
fornia Central?  A.     I  did. 

Q.  Do  you  recall  whether  or  not  you  observed 
flights  of  North  American  on  October-  1,  1953,  at 
Lockheed  Air  TeiTninal? 

A.  Yes,  sir,  I  observed  th(»  arrival  of  North 
American's  flight  201  and  flight  600  on  that  date. 

Q.     Will  you  tell  us  what  you  observed  ? 

A.  Well,  these  two  flights  arrived  at  Burbank  at 
ap])roximately  10:00  a.m.,  and  the  passengers  des- 
tined to  San  Diego  checked  in  at  the  North  Ameri- 
can Airlines  ticket  counter  upon  arrival,  and  as  each 
passenger  checked  in  the  agent  on  duty  at  the  North 
American  counter,  Mr.  Wootton,  examined  tlie 
tickets  held  by  these  passengers,  and  for  the  ])assen- 
gers  holding  one-way  tickets  he  validated  th(>  pas- 
senger coupon  and  instructed  the  passenger  to  check 
at  California  Central  for  his  flight  to  San  Dieiro.  The 
pass(»ngers  who  held  round-tri])  tickets,  which  in- 
chuhnl  a  return  ticket  from  [245]  San  Dieizo  t(^ 
their  destination  east  of  DuT-bank,  were  issued  K\- 
change  Ordei's  by  North  American  and  were  in- 
structed to  present  the  Exchange  OrdiM-s  to  Cali- 
foi'iiia  ('cnlral  I'oi-  tin*  coiitinniuu  flight  to  San 
Diego.  And  I  tlic^n  oI)s(M'V('(I  tlu^se  j)assengers  check 
into  Calit'ornia  Cciiti-al  and  tlu^  passeng(*rs  with  tlir 
North  Anicrican  Mxciiange  Order  ])resent«Ml  that 
docmncnt  to  the  (California  Central  au'cnt  wlio 
j)icked  it  up  and  uavc  tlu^ni  a  gate  pass,  aiid  advis(Ml 


Friedlxin  Aeronautics,  Inc., Etc.  315 

(Testimony  of  Joseph  W.  Stout,  Jr.) 
them  that  tlicy  would  be  flyini]:  on  California  Cen- 
tral flight  534  to  San  Diego. 

The  passengers  who  held  a  j)assenger  reeei})t  of 
the  one-way  ticket,  surrendered  their  passenger  re- 
('eij)t  copy  to  the  California  Central  agent,  and  he 
returned  the  ticket  fokh^r  to  the  passenger  with  a 
gate  pass  for  transportation  on  to  San  Diego.  And  I 
also  observed  that  the  baggage  was  ])hysically  trans- 
ferred from  the  aircraft  of  North  American  over  to 
the  aircraft  of  California  Central,  and  T  was  also 
advised 

Q.  Just  a  moment.  AVhat  do  you  nu^an  by  ])hysi- 
cally  transferred? 

A.  It  was  what  they  call  a  field  transfer.  The 
baggage  was  not  taken  into  the  passenger  terminal 
and  claimed  by  the  j)assenger  and  rechecked  again  ; 
the  baggage  was  simply  checked  through  to  San 
Diego  from  the  passenger's  origin  in  the  East,  and  it 
was  transferred  from  the  North  American  aircraft 
on  over  to  the  California  Central  plane  [246]  with- 
out having  to  go  through  the  passenger  terminal. 
I  interviewed  one  of  the  passengers  who  had  ar- 
rived on  North  American  and  was  continuing  on  to 
San  Diego.  His  name  was  Private  Robbins 

Mr.  Ackerson :  Your  Honor,  I  am  going  to  object 
to  this  conversation  as  hearsay. 

The  Court:     He  hasn't  given  any  conversation. 

Mr.  Ackerson :  I  wdll  save  it,  then.  Excuse  me.  I 
have  read  his  affidavit,  your  Honor. 

The  Court:  I  didn't  hear  any  conversation.  He 
just  said  he  interviewed  him. 
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Mr.  Aekerson :     T  am  sorry. 

The  WitiK^ss:  And  I  asked  to  examine  the  tiekets 
of  Private  Robbins.  And  the  only  ticket  that  lie  had 
was  a  ticket  foldei-  of  North  American  Airlines 
showing  his  orii^^in  at  Washine^on  and  his  destina- 
tion as  San  Diego.  And  the  only  baggage  check  held 
by  this  passenger  was  a  North  American  check  show- 
ing that  the  bag  had  been  tagged  from  Washington 
through  to  San  Diego,  and  this  passenger  still  held 
the  North  American  check  to  claim  his  baggage  upon 
arrival  in  San  Diego.  And  he  also  had  a  California 
Central  gate  pass. 

Q.  (By  Mr.  Wright) :  1  bc^lieve,  if  1  rtH-all  cor- 
I'ectly,  you  said  that  you  observed  these  passengers 
checking  in  with  the  ticket  agent  at  California  Cen- 
tral's counter.  Did  you  observe  whether  or  n(»t  they 
board(»d  any  aircraft  thereafter'?  [247] 

A.  Yes,  shortly  afterwards  the  Califoi-nia  Cen- 
ti'al  flight  534  to  San  Diego  was  aimounced,  and 
these  passsengers,  including  the  Piivati^  Robbins 
that  T  interviewed,  boarded  the  California  Central 
tliirht  foi*  their  continuing  transportation  to  SaTi 
Diego,  rt  (lepaT'tcnl  about  11  :()(^  a.m. 

Q.  Did  you  observe  any  other  similar  tlights 
while  you  \v(M-e  tlu^re,  dui'iTig  th(^  coui'se  of  your  in- 
vestigation, not  TK^cessarily  the  same  day? 

A.     Not  tliat   I  recall. 

{}.  Have  you  eve]'  ridden  on  one  of  Califoi'uia 
Central's  aii'rra rt  .''  A.      1   liave. 

().     On    one    oi"    nioi'e    than    onr    occasion? 
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A.  Tt  was  a  round  trip  from  Burbank  to  San 
Francisco  and  return,  the  same  day. 

Q.     When  was  that?  A.     May,  1949. 

Q.  Wliat  was  your  purpose,  if  any?  Was  this 
in  the  course  of  your  official  duties? 

A.     Tt  was. 

Mr.  Ackerson:  I  might  object  to  the  question 
as  a  legal  conclusion,  your  Honor. 

The  Court :  What  is  your  purpose  is  certainly  a 
conclusion. 

I  notice  it  is  nearly  3:00  o'clock.  I  think  we  [248] 
will  take  our  afternoon  recess.  We  will  now  recess 
until  3:00  o'clock. 

(Whereupon  a  recess  w\as  taken.) 

Q.  (By  Mr.  Wright)  :  Was  there  a  particular 
reason  why  you  made  that  trip  on  California  Cen- 
tral ?  A.     Yes. 

Q.     What  was  that  reason? 

A.  T  was  making  a  sui^ey  to  determine  what 
amount  of  traffic  California  Central  was  carrying 
where  ])assengers  originated  or  terminated  their 
trip  outside  the  State  of  California. 

Q.     Where  did  you  buy  your  ticket? 

A.  Well,  I  received  my  ticket  at  the  Lockheed 
Air  TeiTninal. 

Q.     At   the   tick(^t    counter   there? 

A.    Yes. 

Q.     Whose  ticket  counter  was  it? 

A.     California  Central. 
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Q.  Will  you  tell  us  wliat  hap])ened.  Describe  the 
eireumstanees  of  your  })urchase  of  the  ticket? 

A.  Well,  the  arrangements  had  been  made  for 
me  to  make  this  tri]),  and  when  T  reported  to  the 
California  Central  ticket  counter,  the  California 
Central  employee  asked  me  my  address,  and  I  stated 
it  was  Washington,  D.  C,  and  he  said  that  he 
couldn't  us(^  an  out-of-state  address,  and  I  [249] 
said,  *'Well,  I  liave  a  local  address,  I  can  2:ive  the 
liotcl  where  T  have^  been  staying.  I  have  been  thcM-e 
several  days.''  And  he  said  that  would  be  all  right. 
So  T  gave  him  the  Clark  Hotel  in  Los  Angeles. 

Q.  Did  you  observe  at  that  time  other  passengers 
being  ticketed?  A.     I  did. 

Q.  Tell  us  what  you  observed  with  relation  to 
them? 

A.  Well,  at  that  time  Califoi'iiia  Central  had  a 
screening  ])rocess  to  restrict  out-ol'-statc  tratlic  The 
tickc^t  contained  information  on  the  reverse  side 
where  the  passenger  certified  that  his  tri])  had 
neither  originat(H]  nor  would  bi^  ttMininatcd  at  a 
j)oint  outside  the*  State  of  California.  And  I  signed  a 
similar  certification  myself. 

Q.     You  signed  such  a  stiitement? 

A.     Yes. 

The  Court:  Do  you  know  wlictlicr  or  not  that  is 
the   present   custom.^ 

The  Witness:  Not  accoi'dinu  to  my  obsen'ation 
Octobei"  1st.  There*  wci'c  no  such  certifications. 

The  Court  :  ^'ou  say  tlu\\'  rcMjnircd  you  to  sign 
\\\\\\,  and  \on  sa\-  vou  siLrnc(l  it  Z 
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The  Witness :     Yes.  But  that  was  in  May  of  '49. 

The  Court:  Tlien  betwef^n  '49  and  '54  the  policy 
changed  'i 

The  Witness:  A])pai'ently  so,  or  else  the  |)oliey  is 
not  [200]  being  effected.  I  don't  know  what  the 
present  ])olicy  is,  your  Honor. 

Q.  (By  Mr.  Wright):  Did  you  say  you  ob- 
served other  ])assengers  being  ticketed  at  tlie  tirae 
in  1949  of  your  flight  on  Cal.  (Vntral? 

A.     Yes. 

Q.  Did  ycni  observe  whether  or  not  they  signed 
similar  documents  to  the  one  you  signed? 

A.     Yes,  sir. 

Q.     Did  you  arrive  in  Los  Angeles  this  week? 

A.     Yes,  sir. 

Q.     On  what  day? 

A.     I  ai'iived  here  Tuesday,  that  is,  the  20th. 

Q.     By  what  means  did  you  travel  ? 

A.  Tln-ough  American  Airlines  Flight  7  from 
Washington,  D.  C,  to  Los  Angeles,  and  arrived  at 
Los  Angeles  TntcM-national  Airport  at  5:40  ]xm., 
July  20th. 

Q.  Did  you  have  occasion  at  your  arrival  to  visit 
the  ticket  counter  of  California  Central  ? 

A.     T  did. 

Q.     And  will  you  t^'ll  us  what  you  did? 

A.  I  walked  over  to  the  California  Central  ticket 
counter  to  inquii-e  about  a  flight  to  San  Francisco, 
and  talked  to  the  agent,  California  Central  agent, 
Mr.  Morrison,  and  told  him  that  T  had  just  ar- 
rived from  Washinu'ton  on  Amei-icairs  [251]  Hiirht 


320  Civil  Aeronautics  Board  vs. 

(Testimony  ot  Joseph  W.  Stout,  Jr.; 
and  ini^ht  want  to  ^o  on  to  Ran  Francisco  that 
nijj^lit.  And  he  said  lie  had  a  fliii^ht  leaving:  at  7:25 
l).ni.  I  asked  Iiim  to  liold  seats  for  Mr.  John  Cham- 
bers and  myself,  and  I  would  let  him  know  in  15 
minutes  whether  those  seats  would  be  used.  And 
he  did  confirm  th(^  space,  and  I  clipckcd  back  15 
minutes  later  saying  that  I  would  be  unable  to  use 
the  space  and  to  cancel  the  two  seats  for  Chambers 
and  myself  on  this  7:25  ]).!n.  depai'ture  to  San 
Francisco. 

Mr.  Wi'i.crht:     I  think  that  is  all. 

Mr.  Ackerson:  T  only  have  a  C()U])le  (^f  ques- 
tions, your  Honor. 

Cross-Examination 
By  Mr.  Ackerson : 

Q.  Mr.  Stout,  you  stated  that  on  this  receiit  tri]) 
you  observed  what  they  call  a  field  ti'ansfer  of  bau:- 
gage,  T  believe,  from  North  American  fiight,  either 
901  or  ()0()  to  201  or  600,  one  of  thcni.  (li]'e(^tly  to  a 
California  Ccnti'al  plane?  A.     That's  right. 

Q.     And  you  also  s])oke  of  flight — the  otluM*  Hiirht. 

A.     Y(*s,  sir. 

Q.  AVhcre  the*  ])ass(»ng(U's  went  into  theii*  own 
ticket  office  and  tluMi  caiiK^  (»V(]'  and  wen^  cleared 
through  Cal.  (  Vntral  !  A.     Vc<,  sir.  [252] 

(j).  Was  the  lirld  ti';nisrci'  I'l'oni  a  pl.'iin*  that  was 
late? 

A.     Tlu'sc  two  planes  wciv  slightlv  late.    I  bc^lieve 
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the  schediik'd  aij-ival  time  was  about  IhOO  a.rii.,  and 

hr  t^ot  in  about  1U:00  a.m. 

i}.     And  which  oot  in  the  earliest? 

A.  I  couldn't  sa\'.  'J'hey  both  seemed  to  arrive 
about  the  same  time. 

(^.  In  i\\\y  event  the  passengers  on  one  })Uine 
went  in  and  cleared  the  re<^ular  way,  and  then  you 

\\  a  field  tiansl'er  with  respect  to  tlie  other  plane, 
1     that  it  .'' 

A.  No;  the  bag,<;age — all  together  there  were 
eight  transfer  ])ass(»ngers  from  the  two  North  Amer- 
ican flights  to  California  Central,  three  passengers 
came  from  flight  ()0(3  and  five  passengers  came 
from  flight  201,  and  they  were  all  going  to  Cali- 
fornia Central's  flight  534. 

Q.  And  which  flight  had  the  field  transfer — the 
three  passengers? 

A.  I  just  saw  them  unloading  the  baggage  and 
Mr.  Wootton  told  me  they  were  making  a  field 
transfe]*  of  the  baggage  over  to  the  California  Cen- 
tral  aircraft. 

Q.  Irrespective  of  what  Mr.  Wootton  told  you, 
Mr.  Stout,  did  you  observe  that  the  California 
Central  ])lane  took  off  almost  immediately  after  the 
held  transfer? 

A.  T  want  to  correct  it  if  T  have  made  any  mis- 
representation or  it  is  not  clear.  T  didn't  see  the 
complete  [253]  physical  handling  of  the  baggage 
from  the  two  North  planes  to  the  California  Central 
aircraft.  I  saw  them  unloading  the  baggage  and 
Mr.  Wootton  told  me  that  a  field  transfer  was  being 
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made,   and    I    also  interviewed   the   one    passenger! 
and  he  showed  nie  his  baii:i,^age  eheek,  which  was  a 
North  American  tag,  which  showed  that  the  baggage   | 
had  not  been  reclaimed  or  rechecked  at  Burbank.        ' 

il     Did   Mr.    Wootton  also  tell  you   that   North 
American,   the   two    North   American    planes   wei 
hite,  or  do  you  know  the  schedule  and  do  you  know   I 
of  your  own  knowledge?  I 

A.     Ves,  1  knew  they  were  a  little  late. 

U.     Did    vou    know    what    California    Central's    ,i 

.  -I 

schedule^   was   for  tliat   fliirht,    I    mean   the  time   to    | 

de])art  I  | 

A.     1    didn't   know   for  sure.    It  departed   about     ' 
11:00  a.m.  \ 

(^.     All  right.    I  have  only  one  more  question. 

You  spoke  of  this  passenger   Hobbins. 

A.    Yes. 

(^.  That  was  the  man  that  you  were  discussing 
that  you  said  you  talked  with  Robbins,  did  youf 

A.    Yes. 

Q.  Did  I  understand  you  correctly  to  say  that 
no  tirket  was  issued  to  Kol)bins  by  Cal.  Central? 

A.     That  is  correct,  yes,  sir. 

(^.  Didn't  you  tind,  as  a  matter  of  ])ei-sonal 
knowlcduc,  [l^')l]  (Mther  thcMi  or  later,  that  Cali- 
f(>rnia  Cmtral  had,  in  fact,  issiunl  Hobbins  a  regu- 
lar  Calit'oi-nia    Centi'al    ticketf 

A.  Not  to  Ixohbins.  California  (Vntral  made  up 
a  ticket  lor  tlieir  own  i-ecords,  but  that  was  never 
seen  or  given  to  passengei*  Hobbins  or  any  of  the 
otluM*  passengers  who  made*  this  transfer. 
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(<).      I>ut   you    saw    Kubbins'    ticket    inadr    out    t«> 

li"f)f)ins,  (lidrrt  you? 

A.  1  saw  a  ticket  thai  ("alirornia  Central  liad 
niacic   for  thcii'  own   I'ecords 

The  Court:  Just  a  minute  Ilnw  (h>  you  know 
that  i  \'oii  air  i^ivin*^  sonic  conchisions  here.  How 
do  \  oil   know  i 

'Hh'  Witness:  I  watched  hini  check  in,  your* 
ll«>n<»r,  and  thrr-c  th'NCi-  was  a  ticket  uivcn  to  hini  o]- 
any  mention  ina(h'  of  any  Califoriua  Central  ticket. 

The  ('nurt:  Can  you  testify  that  there  never 
^>.i  at  any  time  out  of  y(»ur  presenec  a  tick(»t  iriven 
to   him  .'' 

I1i»  Witness:  I  watched  him  clieck  in  at  the 
counter,  and  I  loMowcd  him  out  to  the  ramp  htd'ore 
li«'   Ioa(h'(|   the   phme,  and    I    looked   at    his  tickets. 

The  ( 'oui't :  At  n<.  time  no  ticket  had  i)een  udven 
to  him  / 

The  Witness:     TliaCs  rii^ht. 

The  Court:  P>ut  you  (h»n't  know  what  lia])pened 
.  i  teiwafds  ? 

The  Witness:  W  lietlier  they  mailed  one  to  him 
or  not  t 

The  Court:  No.  Whde  he  was  on  the  [*J'>'>] 
plane. 

The   Witness:     No,   I   don't.     l*.ut    I    saw   the   pas- 

iiLver's  HM'eipt  of  that  ticket  after  the  plane  de- 
parted, >o  I  know  he  ne\er  i-ec(d\'e(l  that  passenger 
receipt  at  IJui-hank.  It  would  ha\«'  had  t(»  he  mailed 
to  hini  if  \\v  ev(M'  uot    it. 

Q.      (  H\'  Mr.  Ackei'son  ^  :      Do  you  know  that   the 
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practice  of  r.-ilifoi  nia  Central  usually  is  to  pick  up 

th(»  ticket  at  tlic  counter  fi'om  all  passengers,  ])rac- 

ticallyf 

A.     Are  you  s])eakini^  of  transfer  passengers  f 
The  Court:     He  said  all  passengers.  j 

Ml*.    Ackerson:     From    all    passengers,    did    you  ^ 

know  that  that  was  their  policy  f 

The  Witness:     They  picked  uj)  the  North  Amen 

can ^ 

The  Court :    No,  no,  no.  Just  answer  the  question.  ] 

T)o  you  know  if  that  is  their  policy?  j 

The  Witness:     No,  I  don't  know  if  it  is.  i 

Q.     (By  Mr.  Ackerson)  :     You  don't  know  that 

they  pick  up  the  tickets  from  all  passengers  aTid 

merely  give  them  a  gate  pass  to  eret  on  the  ])laiu'  '.       I 
A.     T  don't  know  the  policy.  \ 

Q.     I>ut  you  did  see  a  tick(»t  made  out  to   R<^h- 

bins,  the  man  you  are  talking  about  ?  A.     V*- 

Q.    At  the  full  price?  A.     Yes,  sir.  ; 

(}.     Including  tax?  [25t)]  A.     Yes,  sir.  \ 

Mr.  Ackerson:     That's  all.  j 

Mr.  Wriuht:      I  have  no  furtluM'  (jiu^st i(»iis  as  far  | 

as 

The  Coui't:     May  this  witiuvss  be  excused? 

Mr.  Ackerson:     He  may. 

Mr.   Wright:      1    ))eg  your   pai'don,   your    Honor. 

As  fa  I'  as  California  Central  is  conceined. 
1'he  ( 'ourt  :      1    aiu   sorry. 
Ml".    W'l-iuht:      1    do   have   a    couiih*   of   questions 

with   i-cfri'dHM'  to  two  ('xliil)its.  ^ 
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'I'he  Court:  I  should  have  waited  until  after  you 
tiiiished  your  statement. 

Redirect  Examination 
i^y  Mr.  Wright: 

Q.  Mr.  Stout,  I  show  you  Plaintiff's  Exhibits,  in 
ease  16754-H\V,  marked  for  identification  23  and 
24,  which  purport  to  be  photostatic  copies  of  docu- 
ments, and  ask  you  whether  or  not  those  photostats 
were  made  by  you?  A.     They  were. 

Q.     Where  were  they  made? 

A.  In  the  office  of  U.  S.  Aircoach  at  Lockheed 
Ail-  Terminal. 

Q.  Can  you  remember  about  when  they  were 
made?  A.     October  1st,   1953.   [257] 

Q.  Are  they  fair  and  accurate  representations 
of  the  original  documents?  A.     They  are. 

Mr.  Wi-ight:  I  offer  Exhibits  23  and  24,  for 
identification,  in  evidence. 

The  Court :    They  may  be  received  in  evidence. 

The  Clerk:     Exhibits  23  and  24. 

(The  documents  referred  to  were  marked 
Plaintiff's  Exhibits  23  and  24,  and  were  re- 
ceived in  evidence.) 

Mr.  Gardiner:  If  your  Honor  please,  I  don't 
understand  the  relevancy 

The  Court:  They  may  not  be  relevant.  Tf  they 
are  not  relevant  we  will  ignore  them. 

Mr.  Gardiner:  This  is  not  executed  by  Pacific 
Southwest  or 
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'I'he  Court:  TI(»  said  he  found  tliem  in  the  files  of 
tlic  company. 

y.  {By  Mr.  Wri.^ht j  :  Mr.  Stout,  1  refer  you 
to  Exhibit  24  and  ask  you  to  examine  it,  and  after 
having  examined  it  if  you  can  will  you  tell  us  what 
the  documents  consist  of? 

A.  Exhibit  24  consists  of  three  documents  which 
are  the  jjassenger  manifests  of  a  U.  S.  Aircoach 
flight  from  New  York  to  Burbank,  departing  from 
East  Coast  points  on  September  17,  1953:  and  also 
included  on  these  forms  are  the  copies  of  several 
tickets  used  on  this  flight.  [258] 

Q.  Were  these  docmnents  which  you  liave  just 
described  found  by  you  or  furnished  \-ou  by  U.  S. 
Aircoach  in  their  offices?  A.     They  were. 

Q.     And  do  they  relate  to  the  same  flight  ? 

A.     They  do. 

Q.  Witli  reference  to  page  3  of  Exhibit  24  in  tlie 
lower  f)ortion  thereof  th(M'e  a])pears  an  Exchange 
Order:  was  that  inchided  in  the  grou])  ol^  documents 
which  you  examined  ?  A.     Yes. 

I  wouhl  like  to  correct  my  other  testimony  to 
show  tliat  paue  3  is  a  traiisfcM*  manifest  o\^  ihv  V.  S. 
Ail-coach  tlight  listing  ihv  ])assengtM-s  who  were 
t  tansfcn-rd  at  I5u]'l)a]ik  foi*  continuing  transporta- 
tion t(»  San   1  )icuo. 

Mr.  W'riuht:      I   liavc  no  fnrthcr  (juestions. 

The  Tonrl:      May  tins  witnc^ss  be  excused? 

Mr.  (lardinei':  1  wouhl  like  \o  ask  ont'  or  two 
<ines<ions  with  n^spect  to  TlaintilT's  Exhibit  24  in 
the   Pacitie  Soufliwest  case 
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Does  the  witness  still  have  that  exhibit  before 
him? 

The  Witness:     Yes,  sir. 

Cross-Examination 
By  i\Ir.  Gardiner: 

Q.  On  page  1  of  Exhibit  24  there  are  two  docu- 
ments, [259]  flight  coupons  B-19524  and  19523. 
From  your  familiarity  with  the  abbreviations  and 
symbols,  could  you  tell  me  what  the  initials  SC 
PHL  and  then  a  number  on  the  left-hand  side  in- 
dicate? 

A.     I   see.    It   is    Skycoach,    Philadelphia. 

Q.  Right  over  that  phrase  I  note  there  is  im- 
])rinted  '* Issued  in  exchange  for." 

A.     Yes,  sir. 

Q.  Would  that  indicate  that  this  flight  coupon 
depicted  on  page  1,  Exhibit  24,  was  issued  by  the 
carrier  in  exchange  for  some  document  that  Sky- 
coach  of  Philadelphia  had  issued? 

A.  Yes,  Skycoach  of  Philadelphia  had  initially 
issued  an  Exchange  Order  before  the  passenger  be- 
gan his  flight. 

Q.  Could  you  tell  me  how  you  determine  that 
Skycoach  had  issued  an  Exchange  Order  in  ex- 
change for  some  other  document? 

A.  Because  it  says,  ''Issued  in  exchange  for" 
and  then  it  says,  ''SC  PHL,"  Skycoach,  Phila- 
del])hia. 
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Q.  1  repeat  my  question,  how  do  you  detei'mine 
from  that  ruimber  that  it  was  an  exchange  order 
issued  l)y  Skycoaeh,  as  distinguislied  from  maybe 
;in  interline  ticket,  or 

A.  I  refer  to  it  as  an  exchange  order  because  it 
wasn't  a  document  that  was  issued  for  the  final 
transportation.  There  w^as  another  ticket,  flight 
ticket,  issued  against  this  [260]  initial  form  that 
was  sold  by  Skycoaeh  of  Philadelphia. 

Q.  Then,  in  other  words,  the  passenger  who 
went  to  Skycoaeh  in  Philadelphia  received  some- 
thing, an  Exchange  Order  or  similar  document, 
which  w^as  not  suitable  for  transportation,  and  ex- 
changed it  in  return  for  this  flight  coupon  f 

A.  I  can't  testify  as  t(^  what  happened  there, 
but  there  w^as,  according  to  this  ticket  here,  an 
Exchange  Order  of  some  i)reliminary  form  issued — 
1  call  it  an  Exchange  Order — by  Skycoaeh,  and 
there  w^as  a  U.  S.  Aircoach  ticket  reissued  against 
that  Exchange  Order  sold  by  Skycoaeh,  which  pro- 
vidc^d  for  the  trans])ortation  of  th(*  ])assenger  Ti^om 
Philadelphia  to  San  Diego. 

Q.  The  document  de])icte(l,  then,  flight  (m)U])o]u 
])rovi(l(Ml  for  the  transportation,  and  it  was  issued 
ill  exchange*  for  something  which  Skycoaeh  in  IMiila- 
(lelpliia  had  originally  issiunl  to  the  ])assengerf 

A.  That's  right,  according  to  this  document 
here. 

Mr.  (iardiner:     That   is  all,  youi-   Honor. 

Ml'.   Wright:      1    have  no   further  (juestions. 

Th(*  Conit:      Ma\'  this  witness  be  excused? 
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Air.  Gardiner:     We  have  no  further  use  of  him. 
Tlie  Court:     You  may  be  excused. 
Mr.  Wright:     Call  Mr.  Jack  Wootton.  [261] 

JACK  F.  WOOTTON 
called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk :     State  your  name. 
The  Witness:     Jack  F.  Wootton. 
The  Clerk:     Spell  your  last  name. 
T\w  Witness :     W-o-o-t-t-o-n. 

Direct  Examination 
I   By  Mr.  Wright: 

Q.    Mr.  Wootton,  will  you  state  where  you  are 
I   presently  employed? 

A.     North  American  Airlines,  Lockheed  Air  Ter- 
I   minal  in  Burbank. 

The  Court :     Will  you  keep  your  voice  up  a  little 
])it?   I  am  satisfied  counsel  can't  hear  you. 
;       The  Witness :     North  American  Airlines  at  Lock- 
heed Air  Terminal  in  Burbank. 

Q.     (By  Mr.  M^right)  :     In  what  capacity  ? 
A.     Air  line  ticket  agent. 

Q.     For  how  long  have  you  been  so  employed? 
A.     Since  October  of  1952. 

Q.     Are  there  other  personnel  that  are  also  em- 
ployed at  the  same  counter?  [262] 
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A.     Yes,  sir.  j 

Q.     Wliat  are  the  hours  of  your  employment?  ' 

A.     Tli(\v  vary  with  th(»  weeks.    I   work  differont     | 

shirts.  , 

Q.     There  is  more  tli.ni  one  shift  uu  the  (M.init«r.'     | 
A.     Yes,  sir.  i 

Q.     And  you  generally  work  with  one  or  more     \ 

other  ticket  agents  on  the  same  shift?  i 

A.     It  varies  with  the  shift  that   I  am  workinir. 

On  the  day  shift  I  work  alone;  on  the  night  shift    j 

w^ith  other  agents.  I 

Q.     Can  you  tell  us  generally  speaking  the  hours    ' 

of  the  day  shift,  and  the  hours  of  the  night  shift? 
A.     At  the  ])res(»nt  time  on  the  day  shift  I  work 

from  ():00  a.m.,  till  2:00  p.m.    On  the  niglit  sliit't 

from  2:00  until  10:00.  I 

Q.     How^  many  flights  are  handled,  either  ari'ivals    ' 

or  departures,  by  you  and  whoever  else  happens  to 

be  working  on  the  counter,  on  tlie  day  shift?  5 

A.     It  varies  with  the  time  of  the  year,  equi])- 

ment  available,  anywhere  from  one  to  three  or  four. 
Q.     Are  those  all  arrivals?  I 

A.     Not  necessarily.  . 

Q.     The  Xoi'th  American  llights  tliat  operate  east     | 

and  westl)ound— 1  will  withdraw  that.    Isn't  it  true     \ 

that    the    \vestbound    North    AnuM'ican    flights    gen-    ' 

eially  arrive  on  \\w  day  [2(;:^]  shift? 

A.     (Jenn-ally.  t 

(j).     And  the  (»astbound  flights  depart  duriim'  the 

ni-lit  shift?  A.     11iatV  right. 

(j).     Now,  will  vou  tell  us   just  what   vour  duties     ! 

i 
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are    in    connection   with    the   arrival    of    the    west- 

])()ini(i  ti'anscontinental  fli<;'hts? 

A.  1  meet  the  a7*rivin,<>-  airi)huie  at  the  ramp, 
uive  the  information  to  the  hostess  as  to  what  I 
want  the  })assengers  to  do,  to  come  to  the  counter 
i(»  leclieck,  and  reconfirm  their  reservations  for  on 
space  to  otlier  ])hices  in  California,  or  give  them  the 
information  directly  on  the  airplane^  as  to  what  gate 
and  what  flight  number  they  will  continue  on. 

Q.  And  then  sometime  before  the  arrival  of  the 
iii.U'hts  you  receive  a  notification  as  to  passengers, 
if  any,  that  require  onward  transportation  to  some 
nther  point  than  Burbank?  A.     Yes,  sir. 

Q.     How  do  you  receive  that  notification? 

A.     By  teletype  from  the  last  passenger  spot. 

Q.  And  that  would  generally  be  what — either 
Kansas  City  or  Chicago? 

A.     At  the  present  time  Chicago  or  Dallas. 

Q.  Wh(^n  you  receive  that  notification  by  tele- 
type, for  [264]  instance,  that  a  certain  number  of 
passengers  require  onward  transportation  to  San 
Diego,  w^hat  do  you  do? 

A.  I  call  our  operations  manager  and  advise  him 
the  number  of  aircraft  coming  in,  the  nmnber  of 
])assengers  requiring  on  space;  he,  in  turn,  advises 
me  what  aircraft  will  carry  them,  that  is,  our  own 
aircaft;  if  we  don't  have  equipment  available,  to 
secure  space  on  other  carriers. 

Q.  When  you  don't  have  your  own  equipment 
available,  do  you  secure  or  attempt  to  secure  space 
on  other  carriers  for  the  passengers? 
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A.     Yes,  sir.  j 

Q.     Wliat    carriers    do    you    attempt    to    secure 
s])ace  on  !  A.     The  first  available. 

Q.     Does  that  include   United  and  Western? 

A.     Yes,  sir. 

Q.     Also  California  Central?  A.     Yes,  sir. 

Q.     Pacific  Southwest?  A.     Yes,  sir.  j 

Q.     If   you    succeed   in    confinning   the    onward 
transportation  on  a  carrier,  how  is  the  payment  of    j 
the  fare  on  that  other  carrier  arranged  for  or  taken    ' 
care  of? 

A.     That  is  an  accounting  ])roblen"i.    T   couldn't 
tell  you. 

Q.  You  do  secure  space  on  Hights  from  Burbank  I 
to  San  Uiego  for  these  passengers?  [265]  ^ 

A.     On  occasion,  yes. 

Q.  And  occasionally  if  the  equipment  isn't  avail-  j 
able,  from  Burbank  to  San  P^rancisco  or  Oakland  ?    j 

A.     Yes,  sir.  [ 

Q.  When  you  do  secuii^  that  space  occasionally,  ! 
you  do  not  see  to  the  ])ayinent  of  flu*  fares? 

A.     No,  sir. 

Q.  Do  you  furnish  the  cai'i-itM"  who  contii'ms  tht»  ; 
space  to  you  witii  some  documentation  or  -^oiue  j 
means  wher(»])y  the  carrier  can  get  paid?  * 

A.  It  varices  with  the*  condition.  1  can  irive  them  | 
a  list  of  names  of  the  passengers  which,  in  turn,  I 
conld  be  rnrnislKMl  for  billiim'.  .»!•  1  <';in  issue  tlu^  : 
j)assenger  himself  a  Hight  cou])on,  a  tlight  ticket.        i 

(}.     Do  you  have  at   your  counter  tlu*  tickets  of 
Pacific    Southwest?  A.     Yes,    sir. 
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(^.  And  have  you  always  had  thoso  avaihil)lc  at 
uiir  counter? 

A.      Tnless   we  accidentally   run   out. 

(j).  Do  you  luive  the  tickets  of  California  Cen- 
tral^ A.     Yes,  sir. 

(^.  So  tliat  you — it'  you  had  secured  onward 
t raiispor-tat ion  from  cithci'  one  ot"  tiiosc*  carriers  you 
(•<»ul(l  cither  ruriiish  thcui  just  a  Hst  of  names  or 
issue  to  your  iiicoiuin.u-  passenger  [2t)G]  one  of  their 
tickets?  A.     'Phat's  right. 

(^.  At'c  these  California  Central  and  Pacitic 
Southwest  Airways  ti<']<ctv;  diarged  to  you  per- 
sonally? A.     No. 

(^.     \'ou  'AW  not  a<'countahlc  I'oi-  them  personally? 

A.  Well,  I  shouldn't  say  no.  I  si^n  I'oi*  the  re- 
(cipt  of  tlicni.  \\  1  hapi>cn  to  he  working  the  shift 
at  the  time  that  they  are  delivered  to  the  counter. 

(}.  Do  you  also  on  occasion  issue  Exchange  Or- 
dei's  i 

A.  W'liich  ones — North  American  Kxchange  Or- 
<l.-rs  .'' 

Q.     Yes.  A.     Yes,   I   do. 

(j).  I  show  you  IMaintiff's  Exhibit  No.  i\  in  16755- 
11\\\  .ind  ask  you  whether  or  not  the  document  on 
which  is  printed  Exchaime  Order  is  the  t'orni  wiiich 
\(.u  sometimes  utilized  A.     Yes,  it  is. 

(^.  Does  this  ])articular  one  liappen  to  be  one 
that  was  issued  by  you?  A.     Yes,  sir,  it  is. 

Q.     And  your  signatiu'c  a])])eaT*s  thereon? 

A.     On  the  bottom. 
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Q.     Did  you  also  make  the  other  entries  that  ap 
])C'ai'  oil  that  Exehanjre  Order? 

A.  Eveiythinir  tliat  isn't  printed  on  the  Kx-  \ 
(•hanp:e  Order  [2^)7]  is  written  in  by  the  agent.         ' 

(^.     I  ask  you  wJiether  or  not  you  also  prepare", 
the  passenger  manifest,  which  is  |)art  of  the  same    „ 
Exhibit   \o.  6?  | 

A.  1  couhhrt  be  certain,  but  it  looks  like  my  ] 
writing.  i 

Q.  The  name  of  the  persons  to  whom  you  issued 
the  Exehan,e:e  Orders  also  appear  on  the  manifest, 
isn't  that  correct?  A.     Yes,  it  does. 

Q.  When  you  issue  these  passengers  Pacific 
Southwest  or  California  Central  tickets  for  their 
onward  transportation,  do  you  have  to  account  for 
those  tickets  on  a  sales  re|)ort  of  some  kind? 

A.     Yes,   I   do. 

(^.     Is  that  a  daily  sales  report?  1 

A.  That  is  a  sepai^ate  report  from  the  daily  j 
sales  report.  It  is  a  special  form  made  uj)  for  pa^-  j 
sencrers  who   travel   on   other  carriers. 

(^.  Are  those  tickets  issued  directly  to  the  pas- 
sengei-s  or — when  you  do  issue  these  tickets  are  they 
issued  directly  to  the  passengers,  or  do  you  turn 
the  tickets  over  to  eitluM'  Calirornia  Central  or 
i'.icilic  Southwest  ticket  counter  at  Lockheed  Air  ' 
Terminal  ? 

A.  Ill  iiKKst  cases  they  would  he  issued  directly  j 
to  the  passengers.  j 

(2-  Do  yon  collect  an  additional  tare  Iroin  tlu^  I 
].asseim-er?  [2(;s]  A.     No,  I  don't.  I 
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(j).  TIk*  cost  of  that,  as  far  as  you  know,  then,  is 
paid — well,  it  is  paid  by  someone  other  than  the 
passenger  i 

Mr*.  A('k(*i-.>n:  If  thr  witness  kii()W>,  your 
II"n<»r.    I   «>ljjc*ct  to  it  as  calliiiu  I'or  a  conclusion. 

\I  r.   W  I'it^ht :     if  he  knows. 

The  Court:     Uo  you  know  who  it  is  ])aid  l)y  ■ 

Tlir  WitiHSs:     No,  I  don't. 

il  (By  Mr.  Wrii^ht):  What  mti'irs  do  \(»u 
make  on  voiir  report  wlini  you  issue  tickets  in  this 
Miamirr,  and  do  not  collect  the  f ares  f 

A.  I  list  the  ticket  nuinbei*,  the  name  of  the  pas- 
-••tm.  r,  and  theii-  destination. 

(J.  .\i"e  y(.u  laniiliar  with  the  i-eijUest  for  check 
form  which  appears  as  ]ja^e  7  of  Ivvliibit  10 f 

A.     No,   I  am  afraid  I  am  not. 

<j).      Will    \oii    read   this   |)ai1iculai'  one? 

Mr.  Gardine]-:  Mi^ht  I  in(|uire  wliicli  «'ase  that 
exhibit    is    in,    vour    HoiKU'f 

Mr.  W'li-ht:  Exhibit  10.  I  believe  it  is  Cali- 
loriiia  ( 't'lit  ral. 

(^).  (By  ^\v.  Wright  j:  Tiuit  rel'ers,  apj)arently, 
to  fares  to  covei'  the  transpoi'tation  of  ])ersons  from 
Burl)ank  to  San  Diego,  does  it  not  f 

A.     It  would  indicate  that.  [2(i9] 

Mr.  .\ckerson:  Did  the  witness  state  that  he 
knew  what  it  was,  he  was  familiar  with  the  docu- 
ments 

The  Witness:      1  have  never  seen  what  it  is. 

The  Court:      lie  savs  he  wasn't   lamiliai'  witii   it. 
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You  arc  asking  him  to  interpret  something  that  he 

doesn't  know  anything  about. 

Mr.  Aekerson:     1   would  move  tliat   the  last   an-    i 
swer  be  stricken,  your  Honor.  | 

The  Court :      It  may  go  out. 

(^).     {Hy   Mr.  \Vri<;ht) :     On  oecasions  when  you    I 
secure  space  for  onward  traveling  passengers  on   I 
California   C(Mitral    oi-    Pacific  Southwest,  are  vou 
cvci"  ]>i'csciited  at  tliat  time  by  an  invoice  or  a  bill- 
iiiu  of  any  kind  from  cithei'  one  of  those  carriei*s,    . 
at    the   time   of   the   arrangement    for   the   onward 
transportation  ? 

A.  This  is  t'oi'  |)assengers  who  have  arrived  on 
my  flight  ? 

(^.     Who  have  arrived  or  ai'e  arriving. 

A.     No,  I  never  have. 

().     So,  as  vou  liave  alrtadv  stated,  vou  are  not    I 
I'aniiliai-  with  the  accounting  or  the  bookkeepingf 

A.     No,  sir.  1 

C^.  IJiit  on  these  reports  that  you  make  out  you 
account  for  all  the  tickets  that  liav(^  been  issued 
by  you  (  A.     Yes,  sir.  [270] 

(}.     And  that  goes  to  the  accouTiting  office? 

A.      ^'es,  sii'. 

Mr.     W'ri'-lit:        I     li;i\('    llo     t'ui'thc]'    (lUe^tioTi-^.  i 
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Cross-Examiimtion 
!5y  All',  (i Milliner: 

(^.  Mr.  Woottim,  will  you  give  the  full  name  of 
yoiir  employer  ^  A.     Nortli  American  Ailrines. 

(^).     Could  you  tell  tlic  type  of  business?    Is  that 

ticket  agency?  A.     1  couldn't  say. 

(^.  You  are  not  famiilar  with  the  corporate  or- 
ganization I  A.    No,  sir. 

Q.  You  mentioned  the  shift  hours,  and  they 
seem  to  indicate  that  I'l^oni  1():()()  p.m.  to  (>  a.m., 
tlie  offiee  is  closed,  is  that  correct? 

A.     Yes,  sir. 

Q.  When  do  you  receive  this  teletype  message 
to  which  you  referred  from  an  eastern  city?  I  think 
you  said  Dallas  or  Cliicago,  indicating  the  number 
of  ])assengers  on  one  of  the  flights  that  is  due  to 
ai'i-ive  that  morning? 

A.  It  varies  with  the  flight  itself,  the  operating 
time.  The  Chicago  flight,  we  receive  the  dispatch 
approximately  [271]  9:00  p.m.  every  evening;  the 
Dallas  dispatch  comes  in  unattended  during  the 
early  morning. 

Q.  That  is  a  dispatch  for  which  flight,  the  one 
arriving  in  the  evening  or  morning? 

A.  They  both  arrive  in  the  morning.  They  leave 
Chicago  approximately  9:00  o'clock,  9:00  p.m.,  our 
time. 

Q.     And  when  do  you  get  the  dispatch  ? 

A.     Immediately  after  they  leave. 
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i}.  Wlwu  those  passengers  come  in,  and  some  uf  J 
tbein  wish  t<»  continne  to  other  cities,  you  transport  ^ 
them  on  yuur  own  c'(iuij)nient,  1  believe  you  stated f       j 

A.     Yes,  sir.  I 

Q.     And  do  you  liave  your  own  equipment  or  the     ^ 
equipment  of  caiiieis  whose  tickets  you  sell  goin^ 
to  Oakhuid  ?    Do  you? 

A.     Would  you  repeat  that  ? 

Q.  Do  the  carriers  whose  tickets  you  sell  in  this 
State  o])erate  shuttle  flights  or  any  type  of  flights 
from  Burbank  to  Oakland^  A.     Yes,  they  do. 

Q.  And  do  they  operate  flights  from  Burbank 
to  San  Diego?  A.     Yes,  sir.  i 

Q.  And  approximately  how  many  flights  a  day  ^ 
do  you  operate  in  that  manner  to  Oakland? 

A.     Ordinarily  one  to  Oakland.  [-72]  I 

Q.     And  what  equipment  is  that?  i 

A.  It  varies  with  the  passenger  load.  Anything 
from  a  DC-.S  to  a  Dr-4. 

(^.  What  is  the  passenger  ea])aeity  of  a  DC-4  , 
tliat  is  used  for  tliat  type  of  workt 

A.     SO   passengers. 

Q.  What  type  of  e(iuij)uient  is  used  for  the 
southixMind  on  the  shuttle  service? 

A.     Ordinarily  a   IK^'3. 

q.     And  that  is  what— 28  seats? 

A.     28  seats;  yes,  sir. 

().  D(.  those  j)lanes  eai'ry  passengers  when  they 
retuiii  noithf  A.     Yes,  tliey  do. 

i).     And  consequently   fi-om  tin*  south? 

A.     Yes. 
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Q.  And  when  you  have  too  many  passengers,  an 
excess  load  for  tlic  !iorthbomid  plane — witlidi'aw 
that. 

You  testified  tliat  when  xou  do  not  have  equip- 
ment availa])le,  when  you  have  more  passengers 
than  you  liave  equipment  for,  you  eontaet  other 
cai'iiers.  How^  often  does  that  situation  occur,  how 
often  do  you  have  to  contact  other  carriers  to  take 
])assengers  to  San  Diego  or  Oakland? 

A.     At  the  present  time,  it  is  very  seldom. 

Q.  Upon  those  flights,  do  you  also,  ui)on  oc- 
casion, [27)^]  transport  from  Burbank  to  either 
San  Diego  or  Oakland,  passengers  from  other  large 
irregular  carriers  who  may  have  been  off-loaded  at 
Burbank  ?  A.     Yes,  sir,  we  do. 

Q.  And  upon  occasion  when  you  do  not  have 
equipment,  are  you  able  to  divert  your  own  incom- 
ing ])assengers  from  the  East  Coast  cities  to  any 
such  flights  of  other  large  irregular  carriers  in  this 
State?  A.     Yes,  sir. 

Q.  What  carrier  does  your  line  use  for  the  south- 
bound transportation  of  passengers  who  may  even- 
tually, or  who  may  go  out  of  the  State  on  one  of 
your  eastbound  flights? 

A.     From  what  point  ? 

Q.  Well,  what  points  do  you  offer  service  from 
in  northern  California?  A.     From  Oakland. 

Q.  AVhat  carriers  do  you  utilize  from  there  when 
you  do  not  have  one  of  your  ow^n  equipmeiit  u!) 
there? 


340  Civil  A(ro)iaufirs  Board  I's. 

(Testimony  of  Jack  F.  Wootton.; 

A.  Woll,  it  would  be  tlio  first  available  or  aii\- 
thin^  intci'lockiiit;-  witb  uur  own  schedule. 

Q.  Are  you  familiar  with  the  carriers  which 
serve  Oakland f  A.     Yes,  sir. 

Q.     Could  you  name  them? 

A.  The  largest  irreguhu*  caniei'  would  be  the 
Currey  [274]  Air  Transport,  Great  Lakes ;  the  regu- 
lar carriers  would  be  United,  Western,  California 
Central,  Pacific  Southwest. 

Q.  With  respect  to  tliat  last  question,  your  an- 
swer to  my  last  question,  have  you  been  utilizing 
Pacific  Southwest  since  A])ril  1st  of  this  year  for 
transportation  southward  from  Oakland? 

A.  Well,  since  I  work  about  half  of  the  time  on 
the  evening  shift  w^hen  1  would  know  of  that,  I 
would  say  no,  they  haven't  been.  Excei)t  possibly 
once  or  twice  in  that  time  that   I  know  of. 

Q.  Do  you  know  whether  the  Pacific  Southwest 
Airline*  tickets  in  tlu*  possession  of  North  Ameri- 
can Airlines  at  Burbank  have  been  paid  for  by  the 
com])any  when  they  iwr  I'eeiMved,  or  wliethei*  they 
are  paid  for  al'tiM'wai'ds?  Do  you  know  the  facts 
on  that  situatio]!? 

A.     I  couldn't  say  (h^iinitely.  It  would  be  lu\'irsay. 

The  ('oui't:  It'  you  don't  know.  Just  say  you 
doiTl  know,  and  don't  sj)(M'ulat(\ 

Ml'.  <  iai'diner :      i    liaxc   no   further  «iu(^stions. 

Ml-.    Aekeison:      1    have  just  a   few,  youi*   H(»noi\ 
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Cross-Examination 
By  Mr.  Ackerson: 

Q.  M]-.  Wootton,  do  you  know  of  a  ticket  agency 
named  Republic  Air  Coach  Agency?  [275] 

A.     I  have  heard  of  it. 

Q.     Do  you  know  who  it  is? 

A.     Not  exactly,  no. 

Q.  Do  you  know  whether  or  not  you  get  this 
particular  stock  of  California  Central  from  Re- 
])ublic  Air  Coach  Agency  or  from  California  Cen- 
tral direct? 

A.  It  seems,  as  I  recall,  the  fomi  I  sign  for 
custody  of  the  stock  is  a  Republic  form. 

Q.  T  think  that  is  correct,  Mr.  Wootton.  Do  you 
know  or  have  you  any  knowledge  as  to  whether  or 
not  Republic  Air  Coach  Agency  buys  those  tickets 
for  cash  like  you  would  apples  in  a  bag  in  a  grocery 
store?  A.     No,  sir,  I  don't. 

Q.  Tf  I  came  to  your  window,  Mr.  Wootton,  and 
wanted  to  buy  a  ticket  on  California  Central  lines 
fiom  your  office  to  San  Francisco,  would  you  sell 
it  to  me  ? 

A.    After  securing  space,  yes,  sir. 

Q.  But  you  w^ould  sell  local  California  Central 
tickets  to  anybody  you  could  get  space  for,  wouldn't 
you?  A.     Yes,  sir. 

Q.     And  you  do  sell  them,  T  assume? 

A.     Yes,  sir. 

Q.     ]\Ir.    Wootton,    T    think    you    answered    this 
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question  based  upon  lack  of  knowledge.    I  am  goincr 
to  ask  it  a^ain,  anyway.  You  stated  that  you  d« 
not    know    whether   you    work    foi*    [276]    a   ticket 
aprency  oi-  an  aii-  line,  oi*  i)oth;  is  that  the  situation^ 

A.     I    am   not  completely  sure  of  the  setup. 

(^.  Hut  you  know  you  sell  tickets  for  other  com- 
])anies,  as  well  as  your  own  comi)any,  your  own 
iireizular  carrier?  A.     Yes,  sir. 

(^.  And  you  sell  tickets  <xcne]-ally,  T  assume,  for 
any  iiunibri-  of  can-iers  with  wliich  Xoi-fli  \Tn«*rir-:ni 
lias  no  affiliation?  A.     Yes,  sir. 

-M ]•.  Ackerson :    That  is  all. 

The  Coui't:     Any   rui'thei'  questionst 

Mr.  W'l'i^ht:     I   have  \U)  further  questions. 

The  Coui't:     .May  this  witness  be  excused? 

(Jentlcnicn,  I  notice  it  is  nearly  4:00  o'clock.  How 
many  more  witnesses  do  you  have? 

Ml*.   Wriu'ht:     One,  your  Honor. 

The  Couit  :  \V(»]1,  you  set  this  down  for  an  order 
to  show  cause  on  a  law  and  motion  day.  I  didn't  as- 
sume that  it  would  take  more  than  a  couple  of  hours 
to  (lis|)ose  (»r  it.  ^^'st^l•(lay  you  all  assured  me  that 
We  could  tinisli  today.  Now  we  come  down  to  the 
end  of  tlh'  day  and  the  plaintitT  hasn't  finished  its 
case,  and  1  suj)])ose  the  del\'ndants  should  have 
some  time  t(>  |)resent  whatever  evidence  they  have. 
Unfoi'tunately,  next  [-77]  week  1  am  iroiii^X  to  start 
a  Tuotion  picture  case,  and  1  don't  know  whether 
1  can  irive  you  any  more  time,  if  you  wanted  this 
matter  disposed   of  you   could    have   presented   the 
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evidence  in  less  than  two  days,  because  a  lot  of  the 
evidence  that  we  have  is  only  cumulative. 

Mr.  Wright:     To  a  certain  degree. 

1'he  Court:  And  you  established  the  i)attern  in 
the  tirst  two  or  three  witnesses. 

You  set  forth  the  problem  in  your  memorandum 
i)\'  points  and  authorities.  There  is  no  big  problem 
in  tliis  case,  I  don't  think.  You  set  forth  the  prob- 
lem in  a  very  few  words.  However,  you  don't  es- 
tablish your  ])r()l)leni  in  a  few  words,  by  any  means, 
but  you  take  a  whole  lot  more  time  to  establish  the 
problem  than  in  setting  it  forth. 

You  say  on  ])ag(*  2  of  your  memorandum  of  points 
and  authorities: 

''The  defendant  has  regularly  and  persist- 
ently trans])orted  persons  as  a  common  carrier 
for  com])ensation  and  hire  between  various 
cities  in  the  State  of  California,  when  such 
transportation  involved  the  commencement  or 
termination  of  an  interstate  journey,  *  *  *." 

That  is  the  whole  issue  here.  That  is  the  only 
thing  you  complain  about. 

Mr.  Wright :     That's  right.  [278] 

The  Court:     It  is  a  very  simple  problem. 

T  doubt  very  nuich  if  the  defendants  will  deny 
that  they  have  done  that.  They  may  deny  that  it 
has  been  a  regular  and  persistent  transportation  of 
})ersons.  But  if  it  has  just  been  one,  that  is  all  that 
is  necessary  to  establish  a  violation,  and  T  think 
you  are  trying  to  establish  a  violation  here. 

Now,  what  is  going  to  be  our  procedure?    What 
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aro  wo  ,c:oiiic:  to  do?    Yon  an^  a   loner  ways  from 
homo. 

Mr.    Wri.uht:     That  i^  corix'rt,  Jndgt*. 

The  Court :  You  may  want  to  fly  back  on  one  of 
those  lines. 

Mr.  W'lii^lit  :  I  I'ocall  tlio  Court  said  on  Monday 
that  it  was  .i2:oing  to  bo  tiod  uj)  next  week. 

Tho  Coint:     Xot  oidy  that,  but  as  Mr.  Aokerson 
knows,  I  am  ongat^od  in  a  series  of  motion  pictur< 
oases,  and  vvevy  ono  of  those  plaintiflFs  aro  olamui- 
in^'  for  a  trial. 

Mr.  .Vokorson  has  ono  and  he  is  very  muoh  dis- 
a|)])ointod  that  wo  liaven't  tried  his  ease.  I  don't 
know  whou  wo  are  ^oinc:  to  get  to  his  case,  but  next 
week  is  tho  hist  week  1  have  before  vacation,  this 
court  is  going  to  1)0  dark  in  August,  and  wo  are  go- 
ing to  start  a  case  next  week  and  that  case  is  going 
to  pick  u})  th(*  tirst  wook  in  Septemboi-,  and  wo  are 
going  to  go  until  wo  complete  it;  and  when  we  com- 
])loto  that  case  we  aro  innnodiatoly  going  to  staii; 
another,  and  I  [-7!)]  pi'obably  have  two  years'  work 
hei'o  on  motion  picture  oases.  This  case  has  boon 
sixteen  years  in  developiug,  and  I  don't  think  a 
c(»uj)le  of  yeai's  is  i::oing  to  hui't.  anyway.  What  ai-o 
We  goiim  to  do  aboul  this  case  .^ 

Mr.  Wright:  It  hasn't  been  sixteiMi  years.  The 
first  action  of  tins  type  was  brouirht  in  }9\().  1  didn't 
meiiticMi  it  iu  the  bi'ief,  because  it  is  not  ropoiied 
in  the  books. 

Tho  Court:  May  I  ask  y(»u  thi<.^  Is  this  the  tirst 
atteui|)1  to  brinir  these  iuti'astate  cniieT's  within  tlu* 
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Act,  or  is  this  only  one  of  a  number  of  cases  tliat 
liave  been  tiled  in  various  states? 

Mr.  Wright:  Tliere  was  one  tiled,  as  I  men- 
tioned, in  1940,  against  what  was  then  Canadian- 
Colonial  Airways,  a  certitieated  carrier  authorized 
to  o])erate  between  Montreal  and  New  York,  and  it 
started  an  intrastate  operation,  13uffalo,  Rochester, 
Albany,  Syracuse,  and  New  York,  and  an  investiga- 
tion showed  that  they  w^ere  picking  up  a  lot  of  their 
ti'affic*  from  interstate  travelers,  including  some  of 
the  ])eo])le  that  they  were  bringing  down  from 
.Montreal,  and  the  Board  started  an  injunction  ac- 
tion on  Se])tember  16,  1940.  However,  it  is  not  re- 
])orted  in  the  books.  It  was  in  the  Southern  District 
of  New  York,  10-381,  but  it  wound  up  with  a  con- 
sent decree,  which  was  ended  in  December  of  1940, 
and  that  is  the  reason  it  never  got  in  the  published 
reports. 

The  Court:  Well,  I  can  give  you  Monday  after- 
noon, but  [280]  is  Monday  afternoon  going  to  do 
any  good?  You  haven't  rested  your  case  yet.  I 
don't  know.  The  defendants  are  centainly  entitled 
to  more  than  a  half  day  to  present  their  case. 

Mr.  Wright:  The  only  witness  that  I  have  left, 
your  Honor,  is  Mr.  Rickey  here,  our  investigator. 
He  has  his  affidavit  on  tile,  but  he  spent  money  to 
buy  tickets  to  ride  on  these  air  lines,  and  I  hate  not 
to  have  an  opportunity  to  use  him.  But  that  would 
be  about  all  his  testimony  would  be,  the  fact  that 
he  made  these  flights  on  both  defendants. 

The  Court:  I  am  sort  of  impressed  with  the 
opinion  of  the  court  in  Warner  Bros.  v.  Gittone, 


345  Civil  Aeronautics  Board  vs, 

wliich  is  110  F.  2(1,  2fl2.  The  court  in  that  case  said: 

»i*  ♦  ♦  ijj^,  (»ffect  of  the  preliminary'  injunction 
which  the  court  irrantod  was  not  to  preserve  the 
status  ijUo  but  ratlicr  to  alter  the  prior  status  of 
the  parties  fundamentally.  Such  an  alteration  may 
be  directed  only  after  final  hearing,  the  oflBce  of  a 
|)i'<'liniiiiar\'  injuiictioii  l)ein^:,  as  we  have  pointed 
out,  nieicly  to  preserve  pendente  lite  the  last  actual 
non-contested  status  which  preceded  the  pending  j 
controversy/' 

Now,  as  a  general  rule  we  grant  a  prehminary  re-  j 
strainmg  order,  prehminary  injunction,  to  maintain 
the  status  quo  until  the  court  can  determine  what  ! 
the  real  issues  are.  That  [281]  is  the  usual  case.  Very 
infrequently  will  we  grant  a  restraining  order  di- 
recting peoi)le  to  change  their  present  condition. 
They  have  been  doing  this,  and  you  don't  want  me 
to  maintain  the  status  quo,  you  want  me  to  change 
the  status  quo. 

Ml*.  WriLilit:  That  is  correct,  your  TTonor.  I  i 
doift  think  that  cas(»  is  |)ertinent  wiiere  there  is  a  ' 
(juestion  of  a  violation  involved. 

The  Court:      I   don't   know  it*  there  is  a  violation 
ihvoImmI.    I  kiH»\v  that  the  (iovernment  claims  there 
is  a  violation.   The  (lefendaut  claims  there  is  no  vio-  ^ 
lation.    And  until   1   r:\\\  determine  thci-c  has  been 
violation,  do   I    have  any   I'iuht   t«»  ('hanm^  the  status    ' 
i\\u)  i 

.Mr.  Wi-i^ht:  I  think  so,  youi'  Honor.  And  one 
reason  \vh\  I  was  a  little  hit  mort^  extensive  in  my 
t(»stimony  than  I  prol)ai)ly  needed  to  he  was  because 
I  got  the  impression  from  soTiK^thinir  tlie  ccnirt  said    | 
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the  other  day  that  you  might  consider  it,  in  view 
(»r  tli(*  motions  \\)v  jiidgmciit  on  the  pleadings,  you 
iniKht  consider  it,  and  you  liave  the  })0wer  to  eon- 
-ichn*  it  as  a  motion  for  sununary  judgment. 

The  Court:  We  haven't  had  a  liearing  u})oii  an 
ordei*  to  show  cause,  we  have  had  a  lull-blown  hear- 
iiiu  upon  the  iiiei'its  of  this  ease.  If  you  tried  the 
ease  tomorrow  upon  the  merits,  you  would  have  to 
hi'iim  in  the  same  witnesses  and  ])roduce  the  same 
testimony.  [282] 

Mr.  Wriglit:     That  is  correct. 

The  CouT't:  So  wliat  we  have  really  been  having 
is  a   ti'ial. 

•Mr.  W'l'ight:     That  is  correct,  your  Honor. 

The  Court:  I  am  in  the  position  to  give  you 
Monday  afternoon,  but  after  Monday  afternoon  T 
don't  know  what  I  am  going  to  do  with  you. 

Mr.  Wright:  Monday  afternoon  is  agreeable  to 
the  plaintiff,  and  I  assure  the  Court  and  counsel — 
I  might  even  consider  not  using  Mr.  Rickey,  but  I 
wouldn't  want  to  be  criticized  for  spending  the 
Government's  money  for  evidence  which  I  didn't 
use.    But  if  I  do  use  him  it  will  be  very  brief. 

The  Court:  If  you  get  criticized  you  can  blame 
it  on  the  judge.   That  is  always  a  good  out. 

Well,  it  is  4:00  o'clock.  I  like  to  i\\\\\  at  4:00 
o'clock,  particularly  on  Friday  afternoon,  as  I  have 
personnel  who,  after  court  is  in  recess,  must  take 
care  of  their  usual  chores,  so  we  will  recess  this 
case  until  2:00  o'clock  ^Monday  afternoon. 

Mr.  Gardiner:  Youi*  Honor,  may  I  incjuire 
whether  the   court   feels  there   has   been   sufficient 
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facts  developed  at  this  sta^e,  or  possibly  with  Mr. 
l\i(*key's  testimony,  to  warrant  and  justify  the 
ai'^uineiit  of  tlie  motion  lor  judirnient  on  the  plead- 
int;s  and  any  other  motion  which  might  ]»e  made  on 
Monday  [283]  afteraoon? 

The  (\)U]t:  I  ean't  giant  a  motion  for  judgment 
(HI  the  pleadings  if  there  is  one  fact  that  has  to  be 
determined.  Thei-e  are  a  lot  of  facts  that  have  to 
be  determined  in  this  case.  We  have  had  this  hear- 
ing to  determine  the  facts,  ascertain  the  facts.  1 
don't  think  that  a  judgment  on  tlic  j)leadings  would 
lie  at  tliis  time. 

I  don't  know  what  motion  you  can  make  at  the 
end  of  the  plaintiff's  case,  because  this  is  only,  pri- 
marily, a  motion  for  a  temporary  restraining  order. 

Mr.  Gardiner:  One  of  the  defendant  Pacitic 
Southwest 's  affirmative  defenses  is,  '*The  com])laint 
hei-ein  fails  to  state  a  claim  upon  which  relief  can 
!)(»  granted." 

It  occurred  to  me  that  it  miirht  he  possible  to 
argue  a  motion  for  dismissal  u])on  that  basis.  We 
contend  that  there  is  a  substantial  legal  (]uestion 
here  that  the  |)laintiff's  j)roceedings  are  without 
statutory  or  judicial  authority,  and  that  if  we  could 
])ro(*ee(l  u|)on  an  argument  on  that  basis 

The  ('oUT't  :  Supposinu'  you  jnst  keep  youi'  argu- 
ment nil  ice  until  ai'tei"  iho  plaintiff  Hnishes  its  case, 
and  then  at  that  time-  if  W(»  do  stij)ulat(^  that  this 
could  be  ('(Hisidei'ed  as  a  ti'ial  upon  the  merits, 
I'.'itlier  than  a  heai'ing  upon  a  motion  for  a  tem]>o- 
rary  restraining  order,  then  your  motion.  1  think, 
would  be  in  good  place.    You  miirht  do  some  hc^me- 
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work  during  the  w(»ek  end  and  ascertain  what  your 
])rocedure  might  [284]  be  when  the  plaintiff  finishes 
tlie  i)resentation  of  his  case. 

]\lr.  Gardiner:     Thank  you. 

The  Court:  Of  course  I  don't  know  what  the 
other  witness  may  testify  to.  I  assume  that  it  will 
only  be  cumulative.  But  I  can't  assume  that.  He 
may  produce  some  facts  that  are  not  before  the 
Court  at  the  present  time. 

We  will  continue  this  case  to  2:00  o'clock  Monday 
afternoon.  Court  will  stand  at  recess  until  10:00 
o'clock  Monday  morning. 

(Whereupon,  at  4:00  o'clock  p.m.,  an  ad- 
journment was  taken  until  Monday,  July  26, 
1954,  at  2:00  o'clock  p.m.)  [285] 

Tuesday,  July  26,  1954,  2:00  o 'Clock 

The  Clerk:  No.  16,754-HW  Civil,  Civil  Aero- 
nautics Board  vs.  Friedkin  Aeronautics,  Inc.,  doing 
business  as  Pacific  Southwest  Airlines  and  No.  16,- 
755-HW  Civil,  Civil  Aeronautics  Board  vs.  Cali- 
fornia Central  Airlines,  Inc. 

Mr.  Wright:     Ready,  your  Honor. 

Mr.  Gardiner:     Ready. 

The  Court:     You  may  proceed. 

Mr.  Wright:     I  will  call  Mr.  Rickey. 
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K()P>KRT  F.  RICKF.Y 
called  as  a  witness  l)y  and  on  behalf  uf  the  plaintiff, 
Jiavin^  been   tirst   dul\    sworn,   was   examined   and 
testified  as  follows: 

The  Clerk:  Will  y(»u  l>e  seated  and  state  your 
name,  ])leasef 

The  Witness :     Robert  F.  Rickey. 

Direct  Examination 

By   Ml-.   Wrii^ht: 

Q.  .Mi'.  Rickey,  are  yon  employed  by  the  plain- 
tiff? A.     That  is  correct. 

Q.     Jn  what  capacity? 

A.  As  an  air  transport  examiner  in  the  ofiSce  of 
compliance.  [288] 

Q.  Have  yon  ever  had  an  occasion  to  ride  on  the 
Hi<j:ht  of  the  defendant  Pacitic  Southwest? 

A.     Yes,  I  did. 

(,).     When  was  that? 

A.     ^rhat  was  on  I^ecember  17,  1953. 

Mr.  W'riuht:  May  this  he  marked  for  identifica- 
tion? 

Tlie  Court:  It  may  he  niaiked  for  identification. 
I  !i    which    case    is   tliis  i 

Mr.  Wri-ht:      In   1(1,754,  Pacitic  Sonthwest. 

The  ('niiit:     riaintitTV  Fxhihit  next  in  order. 

'Vhv  (Mcrk:      IMaintifT's  Fxhihit  1>5. 

(The   document    refen-cd    to   was   marked   as 
IMaititifT's  Fxhihit   No.  125  I'm-  identification.) 

Th."  Coni-t  :      .\n(l  iMi? 
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("Tfstimony  of  Iu.IxmI  1"\  l^ickey.) 

Mr.  W'liglit:  I  think  tlirv  can  he  marked  as  one 
<'\hil)il,  your  Honoi*. 

The  roiirt:     25  lor  identitication  only  then. 

Q.  (  \\\  Mi-.  W'l-i.^ht)  :  Will  you  tell  us  between 
what  points  you  wei'e  cai'i'ied  hy  Pacitic  Southwest? 

A.     iM'tween  San  Diet^o  and  Hurbank,  California. 

(^.  l*ii(»i-  to  December  17,  did  you  make  a  reser- 
vation or  attem])t  to  pi'ocure  passage  on  the  Pacific 
Southwest  f 

A.  N'es.  I  ]'e(iuested  a  reservatiou  from  San 
I  )ie;^^o  to  Chicago. 

Q.     To  wlioni  did  you  make  that  request?  [289] 

A.  That  recpiest  was  made  of  Mr.  Frank  S. 
Amhlc]',  who  I'cpi'esented  Transocean  Airlines  in 
San  Diego  at  that  time. 

(^.     WeT'e  you  able  to  make  a  reservation? 

A.     Yes. 

Q.     And  tliereafter  did  you  pui-ehase  a  tieket? 

A.     Y(*s.    Mr.  Ambler  sold  me  a  ticket. 

Q.     On  what  day  was  that f 

A.  The  purchase  was  made  on  December  17,  the 
morninu  of  the  day  on  which  1  made  the  flight. 

Q.  1  show  you  Plaintiff's  Exhibit  Xo.  25  t'oi* 
identitication,  which  consists  of  two  sheets,  which 
ai'e  photostats  of  purported  tickets,  and  ask  you 
whether  or  not  the  originals  of  those  were  ever  in 
youi-   ])Ossession?  A.     Yes,   they   w^ere. 

Q.     From  whom  did  you  receive  them? 

A.  This  ticket  jacket  containing  the  fw..  tickets 
was  obtained  from  Mr.  Ambler. 
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Q.  You  are  roferrini^  to  the  first  papo  of  Ex- 
liiliit  25  for  identification  i 

A.     Yes,  that  is  correct. 

(2.  And  what  use  did  you  make  of  the  tickets 
which  you  procured  from  Mr.  Amhlerf 

A.     1  used  these  tickets  to  obtain  ])assage  from 
San  Diei!:o  to  Burbank,  and  tlien  from  Burbank  to    | 
Chicago,  Illinois.  I 

Mr.   Wright:     T    offcM-    Kxliihit   2.')   m    [290]   evi-    | 
dence.  i 

Mr.  (lardinei':     If  the  Court  jdease,  I  should  like 
to  object  to  the  introduction  of  this  exhibit  on  the 
grounds  stated  at  the  outset  of  this  hearing  last    ' 
week.    Page    1    of  this  exhibit   shows  some  tickets 
which  are  superimposed  on  each  other.    The  terms 
and  tariff  conditions  and  other  conditions  of  which 
we  are  not  aware  are  accordingly  obscured  by  the    , 
Pacilic  Southwest   Airlines  ticket.    The  exhibit  ap-    | 
})ai'ently  does  not  constitute  a   (»orrect   representa-    ! 
tion  of  what  it  ])ur]iorts  to  be.  I 

The   Court:     Overruled.     It    mnx    hr    ircrivrd    as    j 
Kxhibit  No.  25. 

The   (  lerk:      IlnintifT's   Exhibit  25. 

(The  (hx-unient  referred  to  was  n^ciMved  m 
evidence  .nid  niai'ked  ;is  1  MaintitT's  Exhibit  N(k 
25.) 

(^).  (  K\  Mr.  Wright):  lud'tM-ring  now,  .\lr. 
Kickey,  to  Exhibit  25,  and  particularly  the  tirst 
patre  th(M'eof,  does  that  contain  one  or  more  than 

one  ticket  t 
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A.     That  is  made  up  of  two  tickets. 

Q.  And  both  of  these  tickets  were  received  by 
\'oii,  were  they  not,  from  Mr.  Ambler? 

A.  Ves.  They  were  received  at  the  same  time. 
The  one  was  stapled  inside  the  jacket  of  tlie  other 
ticket. 

Q.  In  tlie  same  manner  as  it  appears  in  the  first 
page  of  Exhibit  25?  A.     That  is  correct. 

Q.  Wliat  does  tlie  second  pafi:e  o^*  Exhibit  25 
consist  of?  [291] 

A.  The  second  page  is  a  j)hotostatic  copy  of  the 
reverse  side  of  the  Pacific  Southwest  ticket,  which 
a})pea]'s  on  the  first  page  of  Exhibit  25  stapled  in- 
side the  folder  of  the  Sky  Coach  ticket. 

The  Court:  Where  did  you  say  you  got  this 
ticket  ? 

The  Witness:  From  Mr.  Frank  Ambler,  sir,  in 
San  Diego,  and  he  represented  Transocean  Airlines 
at  that  time. 

The  Court:     Is  he  a  ticket  agent? 

The  Witness :    Yes.  He  did  sell  on  other  carriers. 

The  Court:  He  w^as  not  an  employee  of  Pacific 
Southwest  except  in  the  sense  of  selling  tickets  for 
Pacific  Southwest? 

The  Witness:  No,  sir.  My  understanding  is  he 
was  merely  an  agent  representing  Pacific  South- 
west, California  Central,  and  several  otluM*  carriers, 
U^v  the  sale  of  tickets,  that  is  correct. 

Q.  (By  Mr.  Wright)  :  After  you  received  the 
tickets  from  Mr.  Am])ler,  will  you  tell  us  what 
you  did  that  day? 
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A.  Yes.  Wlieii  1  received  the  tickets  fruiii  Mr. 
Ambler  and  }3aid  cash  for  thein,  he  advised  me  that 
the  Pacific  Southwest  space  had  not  been  detinitely 
confirmed  for  tliat  evening,  but  that  he  would  phone 
me  at  my  hotel  as  soon  as  it  was,  the  space  was 
definitely  confirmed.  Later  tliat  morning,  around 
noon,  lie  called  and  said  that  the  s])ace  had  been 
cleared  for  me  on  Pacific  Southwest  Flight  715  for 
that  evening.  He  advised  me  to  check  in  at  the 
ticket  counter  of  Southwest,  Pacific  [292]  South- 
west Airlines  at  Lindbergh  Field  no  later  than  (i:45 
that  evening. 

I  went  out  to  Lindbergh  Field  that  evening  and 
checked  in  for  this  flight  and  ])resented  the  ticket 
just  as  it  apj)ears  in  this  exhibit,  with  the  Pacific 
Southwest  Airlines  ticket  sta])led  inside  the  Sky 
Coach  folder. 

Q.  To  whom  did  you  ]U"(»sent  the  ticket  in  that 
mamier  ? 

A.  It  was  presented  to  the  ticket  agent  at  the 
Pacific  Southwest  Airlines  ticket  of!ice  at  Lindberixh 
Field. 

(,).      What  hai)i)en(Hl  aft(M-  that? 

A.  I  iiu'iitioncd  to  th(^  ticket  agent,  or  T  asked 
him  ainnit  the  imjuliit  iiig  oii  the  icvei'se  side  of  tin* 
l^acihc  Southwest,  stating  that  tlu^  aii'lim^  rt^served 
the  right  to  refuse  passage  to  any  passenger  going 
outside  of  the  state,  and  he  told  me  at  that  time  that 
]  would  not  have  to  be  concerned  about  tliat,  that 
it  was  an  <Mitir<»lv  dilTei'ent  deal,  i<  thr  wa\-  he  c\ 
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]>ressed  it,  and  that  this  was  an   old  ticket    i'orni 

which  they  were  not  usin<;'  much  any  more. 

Q.  Thereafter  did  yon  board  Pacific  Southwest 
aircraft?  A.     Yes,  1  did. 

Q.  At  tlie  time  you  boarded  tlie  aircraft,  did 
you  still  have  both  the  tickets  which  ap])ear  on  the 
iirst  page  of  Exhibit  25?  A.     Yes. 

Q.  Did  there  come  a  time  when  someone  picked 
up  the  [293]  tickets  or  a  part  of  the  ticket? 

A.  Yes.  The  hostess  aboard  the  Pacific  South- 
west Airline  fli.c^ht  removed  the  flight  ticket  portion 
of  the  PSA  ticket  after  the  flight  had  left  the 
ground  at  San  Diego. 

Q.  Did  you  have  any  conversation  witli  the 
stewardess  ? 

A.  Yes.  On  the  ground  before  we  left  the  gate, 
she  was  checking  coats,  passengers'  coats,  and  she 
asked  me  how  far  I  was  going,  and  T  told  her  I  was 
destined  to  Chicago.  She  said  at  that  time  that  she 
would  check  my  coat  as  far  as  Burbank,  and  I 
would  change  planes  in  Burbank  and  get  a  flight  to 
go  on  to  Chicago. 

Q.  What  happened  after  you  arrived  at  Bur- 
bank? 

A.  Upon  arrival  in  Burbank,  I  went  around  in 
front  of  the  Terminal  Building  and  claimed  my  lug- 
gage. Both  Mr.  Ambler  and  the  ticket  agent  at  the 
PSA  counter  in  San  Diego  had  told  me  that  that 
w^ould  be  necessary,  that  I  ol)tain  my  baggage  from  in 
front  of  the  Lockheed  Air  Terminal  and  tlien  recheck 
it  at  the  Skycoach  counter  upon  arrival  in  Burbank. 
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So  I  claimed  the  luggage  and  presented  it  at  the 

Sky  Coach  counter  to  be  checked  on  to  Chicago. 

Q.  Did  you  travel  to  Chicago  by  means  of  an- 
other aircraft?  A.     Yes,  I  did. 

(j).     The  same  evening?  A.     Yes.  [294] 

11ie  Court:     On  that  ticket? 

'Die  Witness:  Yes,  sir.  On  the  Sky  Coach  ticket 
portion  of  this  Exhibit  25. 

Mr.  Wright:  That's  all  the  questions  T  have  of 
this  witness  regarding  the  PSA  flight.  I  have  some 
tickets  on  the  flight  of  California  Central. 

Mr.  Gardiner:     I  have  one  or  two  questions. 

The  Court:     All  right. 

Cross-Examination 
By  Mr.  Gardiner: 

Q.  Do  you  know  the  name  of  the  Pacific  South- 
west Airlines  ticket  agent  in  San  Diego  whom  you 
encountered  when  you  checked  in? 

A.     No,  I  do  not. 

Q.  You  didn't  ask  his  name  as  did  the  witness 
Chambers  in  the  incident  to  which  he  testified 
about?  A.     No,  I  did  not  get  his  name. 

Ml'.  (Jardiner:     That's  all,  youi'   Honor. 

Further  DiriM't   Examination 
By  Mr.  Wright: 

Q.  \()\v.  Ml*.  Rickey,  T  ask  you  whi^ther  or  not 
yon  have  ever  ridden  on  a  flight  of  California  Cen- 
tral   Airlines?  A.     Yes.  [*Jf)5] 

C^).     And  wlicn  was  that? 
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A.     'l^liat  was  March  9,  1954. 

Q.    And  from  where  to  where  did  you  ride? 

A.  '1  Iiat  tiij)  was  made  between  Los  Angeles  and 
San  Francisco.  Actually,  the  fliu'ht  departed  I'l-oni 
ISurbank,  })ecause  of  weather  l)elow  limit  at  Los 
An<i:eles   International  Airj)ort. 

Q.  Was  that  tri])  from  Los  Angeh^s  to  San 
Francisco  the  only  flight  you  made  that  day? 

A.  Xo.  T  had  just  ])reviously  arrived  on  West- 
ern Aii'lines  Flight  31  from  Las  Vegas,  Nevada. 

Q.     At  Los  Angeles  International   Airport? 

A.     Yes. 

Q.  On  an  aval  at  Los  Angeles  International  Air- 
])()rt,  what  (lid  you  do? 

A.  1  went  to  the  California  Central  Airlines 
ticket  countei-  where  I  talked  with  an  agent  by  the 
name  of  EdAvard  Winslow.  I  inquired  about  the 
shij)  to  San  Francisco,  the  time  of  departure  of  the 
next  tiight,  and  he  advised  me  that  the  next  flight 
left  at  7:25  p.m.  for  San  Francisco. 

In  talking  with  agent  Winslow,  1  mentioned  at 
least  twice  that  I  had  arrived  from  Las  Vegas,  Ne- 
vada, on  Western  Airlines. 

Q.     Did  you  make  a  reservation? 

A.  Yes.  He  made  the  reservation  for  me  and 
sold  the  [296]  ticket. 

Q.  I  believe  you  previously  testifled  that  the 
plane  did  not  leave  from  Los  Angeles  International 
Air])ort  t 

A.  That  is  correct.  It  was  scheduled  to  leave 
from  there,  but  the  w^eather  went  below^  limits  be- 
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foi-c   the   rtitrht   d('i)art('(l,   so   they   transferred   tlie 
])asseiigers  from  Fnternational  Airport  to  Lockheed 
All-  Terminal,  l*>iir])aiik,  l)y  taxi,  and  the  passen^ere 
took  the  flight  (rom  there. 

Q.  And  wliat  time  did  yon  ari'ivc  in  San  Fran- 
cisco i  \ 

A.  Abont  10  niimites  after  10:00  that  same 
evening. 

Ml*.  Wright:  May  tliis  he  marked  for  identifica- 
tion as  one  exliihit  ? 

The  Court:  It  may  he  mai-kcd  Plnintiff's  Ex- 
liibit  11  for  identification. 

The  derk:  11  for  identification.  This  is  in  16,- 
755.  \ 

(The  document  referred   t(»  was  marked  as 
Plaintiff's  Exhibit  No.  11  for  identification.) 

(,).  (By  Mr.  Wright):  Mi*.  U^ickcy,  1  show  y,)u 
J^laintiff's  Exhibit  marked  No.  11  lor  identification, 
wliicli  consists  of  two  sheets  pur])orting  to  be  pho- 
tostatic copies  of  a  ticki^t  envehip(»  and  a  ticket  stub, 
and  ask  you  whether  or  not  tliat  was  ])reviously  in 
your  possession?  A.     Yi^s,   it   was. 

(^).      i^']'om  wlioni  did   you    I'eeiMvi^   it? 

A.  This  was  obtained  Irom  Agent  Winslow  at 
the  [*2f)7]  raliliu-nia  ('central  Airliners  ticket  counter. 

(j).  Was  that  jtreseiited  to  y(»u  by  tin*  ticket  agent 
at    ('aliiornia   Central    Airlines,  the  tieki^t   airent  .'' 

A.  ^'es.  When  the  ticket  was  S(»l(l  to  nu\  Agent 
Winslow  removed  the  tlight  coupon  poi'tiou  of  the 
ticket  at  that  time,  and  tlie  only   poilion   1    receiviul 
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was  the  folder  with  the  passenger  receipt  portion  of 

tlie  ticket  in  it,  as  Exliibit  11  shows. 

Mr.  Wright:  I  offer  Exhibit  No.  11  for  identiti- 
(•ation  in  evidence. 

The  Court:     It  may  be  received  in  evidence. 

The  Clerk:     Exhibit  11. 

(The  document  referred  to  was  received  in 
evidence  and  marked  as  Plaintiff's  Exhibit  No. 

n.) 

Q.  (By  Mr.  Wright)  :  Now,  Mr.  Rickey,  refer- 
ring to  the  second  page  of  Exhibit  No.  11,  and  par- 
ticularly that  portion  which  appears  right  beneath 
tlie  candy  stripe,  will  you  tell  us  what  that  repre- 
sents ? 

A.  Yes.  That  is  the  passenger  receipt  portion  of 
the  ticket  which  was  sold  me  by  Agent  Winslow. 

Q.  And  what  hai)pened  to  the  balance  or  the 
Hight  coupon? 

A.  That  was  picked  up  by  Agent  Winslow  when 
he  sold  the  ticket  to  me. 

Mr.  Wright:     I  have  no  further  questions.  [298] 

The  Court :     Any  questions  ? 

Mr.  Ackerson :     I  have  no  questions,  your  Honor. 

The  Court :     You  may  step  down. 

(Witness  excused.) 

Mr.  Wright:  The  plaintiff  has  no  further  evi- 
dence to  offer  at  the  preliminary  hearing,  your 
Honor. 
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Thv  Court:     Before  you  present  any  testimony,     , 
ii  you  want  to  })resent  any  testimony  relative  to  the     ' 
issue  before  the  court,  the  government  has  stated 
the  ease,  I  think,  very  clearly.    The  defendant  has     ; 
re£iulail\   and  ])ersistently  transported  persons  as  a     1 
C(»iniiion  earlier  foi*  compensation  and  hire  betweei 
various  cities  in  the  State  of  California  when  such 
ti-ansportation  involved  the  commencement  or  ter-     j 
mination  of  an  interstate  journey.  ] 

We  liave  testimony  before  us  from  the  various 
witnesses   tliat    T    tliink   definitely   establishes   that 
the   defendants   transported    passengers    when    the 
transi)ortati()n  involved  the  commencement  or  ter 
mination  of  an  interstate  journey. 

W  you  have  got  any  testimony  to  the  effect  that 
the  witnesses  wlio  testified  didn't  testify  correctly, 
that  might  be  a  point. 

Mr.  Ackerson :  1  don't  think  ihvvi'  is  any  doubt 
but  what  we  have  transported  such  i)assengers,  youi 
Honor.  Of  course,  we  maintain  that  it  is  a  de 
minimis  |)i'o|)osition,  which  it  is,  but  [iMM)]  1  don't 
think  that   is  ])aiticularly   peitinent,  eitlu-r. 

The  Couit:  Of  c(nirse,  the  govt^-nment  asks  for  j 
a  restraininu  oi'der,  a  lu'oad  i-esti'aining  (U'der  leased  1 
on  tlie  section.  If  I  grant  a  rest  raining  order,  1  am  : 
going  to  urant  a  s])ecilic  n'straininu  oi'(h'r,  not  a  ! 
brn.id  I'est  raininu  order,  specilically  n^straining  ? 
them  from  t  rans])oi't  ing  |)assenge]'s  wbicli  involves  ^ 
the  commencement  (M*  terminati(»n  of  an  interstate  \ 
journey.  | 

Now,  I  don't  know  liow  you  art*  gi»ing  to  enfoi-ce  j 
it,  i)ecanse  unless  the  passengers  will  t(dl  the  trans-      | 
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puliation  cuiupanu'S  tiiat  tiicy  iiave  just  eoine  in 
iioiii  \(*\v  \'()rk  or  ChicaL'o  <>r  froni  the  Hawaiian 
Islands,  and  want  to  j^o  on  t<»  San  Dirj^o,  1  don't 
know  Jiow  they  are  .i!:oinj^  to  know  it.  ( )r  if  somebody 
down  in  San  Diciro  wants  to  <^()  to  ( 'iiit.'au'o  and 
l)U\s  a  ticket  to  come  to  Los  Angeles,  and  then  buys 
another  ticket  u)»  licic,  I  don't  l^imw  jmw  in  the 
World  yon  arc  Lioinir  to  cnfoi'ce  sncii  a  restraining 
i>r(l(  I-.  I  am  not  satisticMl  in  my  own  nnnd  yet  that 
lie  regulation  in  {|uestion  even  prohibits  the  thin<2:s 
set  forth  l)y  the  <:overnm(M.t.  !  don't  know  whether 
tile   reuMilations  do  or  not. 

Mr.   Aekerson:      Ma\'    1    inte?"ject,  yonr   llonoi'^ 

'Hie  Court  :     Yes. 

Ml-.  Aekerson:  If  you  line  up  the  express  alle- 
I^Mtions  (►('  the  com|)laint  with  the  very  explicit  alle- 
uatiiuis  in  the  act,  1  think  tlie  ii:oveniment  has 
actnall\-  and  lei^ally  ])leaded  itself  [:)()0]  without 
the  Act.  They  rely  on  481,  and  that  is  wliat  they 
are  l)riim-in<;-  this  case  on. 

The  (  onrt  :  1  kn(»w  what  youi'  contention  is,  and 
iliat  is  your  aruument,  but,  however,  1  don't  know 
Tiether  that  is  tlu'  law  or  not.  I  know  what  your 
argument    is. 

Mr.  Aekerson:  In  line  with  the  absolute  en- 
foi-ceability  (d'  an  injnnction,  your  Honor,  you 
have  spoken  of  policing'  the  injunction  if  it  were 
issued.  To  beuin  with,  it  would  be  an  absolute  im- 
possibility. Tlie  evidence  would  sh«»w  that  dui-ini:: 
th(»  time,  jnst  Septembei'  :>0  to  duly  1,  my  client 
has  canied  about  i:M,()0()  j)assen<:.-ers.  This  testi- 
mony  indicates  that  maybe  a  coui>le   hundred  or 
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ihvoe  or  four  lumdred  of  those  came  off  an  intra- 

stat(»  ])Iaii('  and  wc^-o  p:oiTifr  to  ^et  on  an  intorstate 
plane 

The  Court:  But  su})posiii<^  the  <^overnnieut  could 
only  estahlish  you  carried  one?  The  p:overnment  is 
still  entitled  to  a  restraining  order  restraining  you 
from  carrying  the  one  passenger. 

Mr.  Ackerson :  Well,  your  Honor,  please,  I  don't 
know.  The  whole  Act  refers  to  airplanes  crossing 
the  state  line.  That  is  true  evc^n  with  the  safety 
regulations.  Let's  suppose  we  fly  a  certain  limited, 
neiiligihle  number,  compared  to  our  entire  business, 
of  this  type  of  passenger.  If  the  government  is  re- 
lying upon  that,  then  it  has  oot  to  construe  this 
statute  like,  well,  the  Sherman  Act,  for  instance, 
with  which  your  ['501]  Honor  is  acquanited.  In 
other  words,  the  effect  upon  interstate  commerce 
has  to  be  shown,  and  there  has  been  no  evidence  here 
to  show  effect.  So  even  under  their  constniction  it 
would  be  a  de  minimis  ])rocess. 

The  Court:  That  is  not  the  law  in  air  transpor- 
tation. 

Mr.  Aekei'son  :      No,  it  is  not. 

The  Court:  It  is  not  whether  it  has  an  elTeet 
npoii    intei-statc^  commerc(\ 

.Mr.  Ackerson:  No.  TIk^  plane  must  \h'  in  int(M'- 
fitate  coninieree  and  the  passenger's  past  or  future^ 
intention  doesn't  center  into  it. 

The  Coui't  :  Vou  say  tiu^  plani^  must  be  in  inter- 
state commerce  f 

Mr.  Ackerson :     Yes. 

The  Court:      W'iiei'e  is  vour  authority? 
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.Mr.  Ackerson:     Section  121(1)  of  the  Act. 

The  Court :     Have  you  got  the  Act  there  ? 

Mr.  Ackerson:     Yes,  I  have  got  the  Act  here. 

The  Court:  Let  me  see  it.  If  it  says  the  plane 
lias  to  he  in  interstate  commerce,  these  planes  don't 
cross  a  state  line,  as  far  as  the  testimony  here  is 
concerned. 

Mr.  Ackerson:  That's  right.  Their  complaint 
says  we  fly  between  points  in  California.  Here  is 
121,  your  Honor.  Tliere  is  nothing  about  passengers 
in  there. 

The  Court:  Did  the  defendants  liave  to  hr  in 
interstate  [302]  air  transportation? 

Mr.  Ackerson:  This  is  the  subsequent  section, 
your  Honor,  that  this  action  is  based  on.  Only 
people  engaged  in  air  transportation  need  certifi- 
cates, and  that  is  what  they  are  trying  to  show  in 
this  case. 

The  Court:  What  is  the  meaning  of  air  trans- 
l)ortation'?  If  they  are  engaged  in  air  transporta- 
tion, then  they  have  to  have  a  certificate  of  public 
convenience  and  necessity.  If  they  are  not,  they 
don't  have  to  have  it. 

Mr.  Ackerson :  On  that  question,  as  we  state,  we 
have  no  judicial  construction  of  the  Act,  your 
Honor.  We  think  the  Act  is  plain  on  its  face,  but 
we  have  got  the  oldest  and  only  living  board  member 
who  construes  the  Act,  we  say,  according  to  the 
quotations  we  have  given  in  the  brief,  Oswald  Ryan. 
He  is  still  a  member  of  the  Board.    He  said  the* 
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federal  i^ovemmeiit  lias  nevei"  h^c^islated  on  this  type 
of  thing. 

The  Court:  I  might  ask  Mr.  Wright,  then,  have 
any  of  the  courts  ever  detinitely  decided  what  is 
meant  by  air  transportation? 

Mr.  Wright:  There  is  no  decision,  no,  your 
Honor.  There  was  that  case  I  mentioned  the  other 
day  in  the  Southern  District  of  New  York. 

The  Court:  I  am  not  in  a  ])osition  to  rule  on 
this  matter  today.  I  don't  know  when  I  will  be  in  a 
Ijosition  to  rule  upon  it.  We  have  got  the  facts 
pretty  well  established  as  far  as  [303]  these  two 
cases  are  concerned.  I  guess  the  only  thing  I  can 
do  is  take  the  matter  under  submission.  If  you 
want  to  tile  any  points  and  authorities,  1  will  i)e 
more  than  glad  to  give  you  time  to  file  a  brief,  if 
you  want  to,  with  points  and  authorities. 

Ml*.  Wright:     Well,  we  have  already  tiled  two. 

'I'lie  ('ourt:  Are  you  satisfied  with  your  memo- 
randum of  i)oints  and  authorities  on  record? 

Mr.  Wright:     Yes. 

The  Court:  Are  you  satisfied  with  xour  points 
and  authorities? 

Ml*.  Ackerson :  Youi*  Honor,  1  liave  cited  ca^^es. 
it'  it  would  be  oT  any  convenience  to  the  Court,  f 
would  elaborate  upon  the  citations. 

The  Court:  No.  1  am  interested  m  \\]c  cases  and 
not  i!i  your  (jnotations.  1  like  to  read  the  cases  as  a 
whole. 

Mr.  Ackerson:     TIkmi  1  am  satisfied. 

Mr.  (Jardincr:  I  am  satisfied  witli  the  points  and 
aullioritirs    \'vn]\\    racifie   Southwest.     I    would   like, 
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however,  to  present  two  additional  motions,  if  your 
Honor  sees  fit. 

The  Court :     What  are  the  motions? 

Mr.  Gardiner:  I  would  like  to  move  that  the 
case  in  16,754-HW  be  dismissed  upon  the  ground 
that  the  complaint  fails  to  state  a  claim  upon  which 
relief  can  be  granted. 

With  respect  to  that  motion,  I  am  making  that 
in  the  [304]  type  of  a  motion  for  dismissal  similar 
to  a  general  demurrer.  T  don't  think  the  complaint 
states  any  grounds  at  all. 

Further,  I  would  like  to  move  the  dismissal  of 
the  case  here  on  the  ground  that  the  facts  set  forth 
in  the  testimony  and  in  the  affidavits  of  the  plaintiff 
and  the  law  applicable  thereto,  do  not  present  a  case 
for  which  the  plaintiff  is  entitled  to  relief. 

The  Court:  I  would  be  very  happy  to  entertain 
your  motions.  I  will  take  your  motions  under  sub- 
mission. But  I  am  just  a  little  bit  doubtful  as  to 
your  right  at  this  time  to  make  such  a  motion.  This 
is  a  hearing  upon  an  order  to  show  cause  why  a 
temporary  order  should  not  be  made.  Now,  at  the 
conchision  of  the  testimony  upon  an  order  to  show 
cause  for  a  temporary  restraining  order  or  temjjo- 
I'aiy  injunction,  do  you  have  a  right  to  make  a  mo- 
tion to  dismiss  the  entire  case'?  I  am  rather  doubtful. 

Mr.  Gardiner:  I  believe  on  the  second  motion, 
there  could  be  some  doubt,  but  it  would  seem  to  me 
the  first  or  initial  motion,  namely,  no  cause  of  ac- 
tion stated,  would  be  suitable  for  presentation  at 
any  stage  during  the  proceeding.  If  there  is  no 
cause  of  action  stated,  it  would  seem  to  be  of  little 
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avail  to  continue  on  witli  tlio  trial.  I  ])oliovo  that 
motion  to  be  similar  to  a  gennal  (Icniiii'i'ci',  and 
tliat  was  the  iiitent  in  setting  n])  tliat  affirmatively 
in  tlie  answer. 

Tlie  Conrt :  Well,  the  whole  issue  in  this  case  is 
whether  [305]  or  not  the  defendants  are  engaged  in 
air  transportation.  Suppose  1  tind  they  ai-e  not 
engaged  in  air  transportation,  for  the  ])urpose  of 
the  motion,  that  is  the  temporary  restraining  order, 
can  I  go  one  step  further  and  hold  because  they 
are  not  engaged  in  air  trans])ortation  from  the  evi- 
dence produced,  I  can  dismiss  the  case?  If  this 
was  a  hearing  upon  the  merits,  there  would  be  no 
argument  in  my  mind.  I  will  take  the  motions  un- 
der submission.  I  suggest  you  review  \\w  rules  and 
see  what  the  rules  have  to  say  about  the  timing  of 
your  motion. 

Mr.  Gardiner:  The  first  motion,  as  1  gather 
from  a  recent  review,  should  ))e  sinmltaneous  with 
or  prior  to  the  answer.  Howevc^r,  tlu*  pleading  of  a 
motion  for  judgment  on  the  ]>leadings  has  some- 
times been  construed  as  a  motion  to  dismiss,  and 
the  fact  that  the  motion  was  raised  in  the  answer, 
llic  allegation  was  made  in  the  answiT  as  an  athrina- 
tivc  defense,  that  tlu^  complaint  failed  to  state  a 
cause  of  action,  would  siHMuingly  (Mititle  the  defend- 
ants to  ai-gue  that   point   now. 

The  Court  :  Of  course,  this  is  tlie  situation.  This 
is  a  ])reliminary  skirmish.  It  is  conceivable,  it  may 
not  be  probable,  it  is  conc(Mvai>le  that  at  the  time 
the  niattei-  is  tried  upon  its  mei'its,  the  uovtu'ninent 
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may  have  more  information  and  more  evidence. 
Now  they  have  presented  all  the  evidence  they  have 
on  this  preliminary  motion.  I  am  justified  in  deny- 
ing their  request  because  the  evidence  doesn't  sus- 
tain their  contention,  but  am  I  justified  in  taking 
evidence  they  produce  at  [306]  the  preliminary 
hearing  to  then,  ipso  facto,  without  any  other  evi- 
dence at  all,  decide  they  haven't  got  a  case  and 
dismiss  it? 

Mr.  Gardiner:  No,  your  Honor.  We  are  in 
agreement  with  that  position.  We  are  willing  to  go 
further.  By  making  this  motion  to  dismiss  now, 
alleging  that  the  complaint  does  not  support  facts 
to  afford  relief,  we  are  conceding,  for  the  purpose 
of  arguing  the  motion,  that  all  the  allegations  of 
the  complaint  are  correct,  namely,  that  the  defend- 
ant is  transporting  a  substantial  number  of  pas- 
sengers from  airports  in  California  who  previously 
or  subsequently  moved  into  or  out  of  the  state.  That 
is  why  we  think  it  is  appropriate  to  argue  at  this 
])oint. 

The  Court:  I  am  just  thinking  about  the  Part- 
mar  case.  In  that  case  after  the  hearing  upon  the 
case  in  chief,  I  decided  the  counterclaims  without 
any  evidence.  The  Supreme  Court  said  I  was  right 
and  I  had  jurisdiction  to  do  that.  But  the  counter- 
claimants  didn't  say  that.  But  T  decided  from  the 
evidence  introduced  that  there  was  no  evidence  of  a 
conspiracy,  and  consequently  if  there  was  no  con- 
spiracy, the  counterclaim  would  be  a  needless  and 
idle  act. 

Mr.  Ackerson:     May  I  make  a  suggestion? 
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Mr.  Gardiner:  I  wanted  to  present  oral  argu- 
ment u])on  these  motions. 

The  Court:  It  is  not  necessary  to  produce  any 
oral  argument.  1  would  like  to  have  you  review 
the  rules.  I  am  not  [307]  satisfied  your  timing  is 
right. 

]Mr.  Ackerson:  Your  Honor,  T  would  like  to 
adopt  the  same  motion  Mr.  Gardiner  made  in  the 
Pacific  Southwest  case  in  the  case  Xo.  16,755-HAV 
Civil,  Civil  Aeronautics  Board  vs.  California  Cen- 
tral Airlines,  Inc. 

Since  this  matter  is  going  to  be  briefed  on  the 
rules,  anyway,  I  would  like  to  offer  an  additional 
motion  that  the  complaint  be  dismissed  upon  the 
ground  that  the  court  does  not  have  jurisdiction 
over  the  subject  matter.  That  is  based  on  this,  your 
Honor,  and  I  will  brief  it  for  vou,  but  1  would  like 
to  make  that  motion  at  this  time  for  this  reason. 
Taking  the  allegations  as  true,  in  other  words,  they 
state  affirmatively  we  fl}'  between  one  point  in  (Cali- 
fornia and  another  point,  that,  taken  in  connection 
with  the  law,  would  seem  to  me  sufficient  grounds 
to  cnnhle  your  Honoi-  to  ])ass  u])on  that  jurisdic- 
tional (|Uestion  under  this  tyjx^  of  motion.  Kule 
13(10(2)  ])rovides  that  whenevei*  it  a])peai's  by 
suggestion  of  parties  oi-  (»tluM\vise  that  the  cmirt 
lacks  jurisdiction  of  the  subjiM-t  mattei',  lh(*  court 
shall  dismiss  the  action.  That  is  at  any  tim(\  It 
could  l)c  in  the  mi(hlle  of  trial.  It  could  he  any  timi^ 
after  the  liling  of  thi^  complaint,  as  I  imn-kI  tlu^  rult\ 
]  will  check  it  more  thoroughly. 

Tlu*  Court:      Let  me  ask  Mi".  Wright  a  (question. 
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Mr.  Wright,  sup])Ose  1  would  Unci  that  these  de- 
fendants an*  not  engaged  in  air  transportation. 
Would  I  have  jurisdiction?  In  order  to  [308]  have 
jurisdiction,  I  have  got  to  find  they  are  engaged  in 
air  transportation,  do  I  not? 

Mr.  Wright:    I  would  say  so,  your  Honor. 

The  Court:  If  1  find  they  are  not,  I  could  dis- 
miss for  want  of  jurisdiction. 

Mr.  Wright :     I  think  so. 

The  Court :     Fine.  No  problem  then. 

Mr.  Wright:  If  your  Honor  please,  while  the 
matter  of  motions  is  being  discussed  here,  the  plain- 
tiff has  an  additional  motion  which  was  filed  re- 
turnable last  Monday  and  was  overlooked  at  that 
time,  in  16,754-HW,  to  amend  the  complaint  where 
w^e  erroneously  alleged  that  the  defendant  Friedkin 
w^as  a  Nevada  corporation.  We  move  to  amend  to 
substitute  the  word  California  for  Nevada. 

The  Court:  I  don't  think  there  will  be  any  ob- 
jection.   Motion  granted. 

Mr.  Gardiner:  No  objection.  Possibly  counsel 
might  prefer  to  amend  to  also  allege  the  principal 
place  of  business  of  the  defendant  is  in  San  Diego, 
as  alleged  in  our  answer. 

The  Court:     What  did  they  allege? 

Mr.  Gardiner :  They  alleged  Burbank.  The  com- 
pany is  in  Burbank  in  business. 

The  Court :  Does  it  make  any  difference  for  the 
purposes  of  this  action? 

Mr.  Gardiner:     No.  [309] 

The  Court:  I  will  take  the  matter  under  sub- 
mission, but  I  can't  offer  you  any  information  as 
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to  when  1  will  come  to  a  conclusion,  as  next  month 
this  coint  will  be  dark,  so  you  will  have  to  wait 
until  ])i()l)al)ly  after  the  first  of  September.  Inas- 
nmch  as  we  have  no  published  opinions  in  regard  t<» 
this  im])()rtant  subject,  1  think  maybe  I  will  writ. 
an  ()])in()n,  a  memorandum  setting  forth  the  facts 
and  the  conclusions  of  the  court,  so  that  next  time 
you  can  go  into  court  and  say  that  there  is  an 
o])inion   on   record. 

Mr.  Wright:  We  will  appreciate  that,  no  matter 
which  way  it  goes. 

Mr.  Gardiner:  Judgment  on  pleadings  is  sub- 
mitted, too? 

The  Court:  Submitted.  I  will  take  that  under 
submission. 

Mr.  Ackerson:     If  your  Honor  please,  I  said  T 
was  satisfied  with  my  points  and  authorities  on  fih 
I  would  like  to  file  a  few  excerpts. 

The  Court:  Any  party  may  submit  additional 
points  and  authorities  any  time  up  to  September  1. 
It  may  be  some  court  will  make  a  decision  between 
now^  and  Se])tember  1,  that  will  determine  this 
matter. 

Court  will  stand  in  viM-ess  now.  [i^lO] 
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Certificate 

We  hereby  certify  that  we  are  duly  appointed, 
qualified,  and  acting  official  court  reporters  of  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California. 

We  further  certify  that  the  foregoing  is  a  true 
and  correct  transcript  of  the  proceedings  had  in  the 
above-entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  our  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  17th  day  of 
November,  1954. 

/s/  S.  J.  TRAINOR, 

Official  Court  Reporter; 

/s/  SAMUEL  GOLDSTEIN, 

Official  Court  Reporter; 

/s/  ARLENE  JENKINS, 

Official  Court  Reporter. 
(Pro  Tern.) 

[Endorsed] :     Filed  February  2,  1955.  [311] 
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APPEALS  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
SOUTHERN  DISTRICT  OF  CALIFORNIA 


REPLY    BRIEF    FOR   APPELLANT    CIVIL   AERONAUTICS    BOARD 

Appellant  deems  it  appropriate  to  file  this  reply 
brief  in  order  to  clarify  the  fundamental  question 
presented  to  the  Court  for  decision.  We  demonstrate 
below  that  the  arguments  advanced  in  the  brief  of 
appellee  Pacific  Southwest  are  neither  apposite  to 
the  determination  of  that  question  nor  otherwise 
meritorious. 

I 

Appellee's  first  contention  is  that  the  definition  of 
interstate  air  transportation  contained  in  the  Civil 

353405—55  (  I  ) 


^ 


Aeronautics  Act    (Sec.   1    (21)),  which  governs  the   \ 
scope  of  appellant's  economic  regulatory  jurisdiction,    \ 
does  not,  under  any  circumstances,  extend  to  common 
carriers  by  air  unless  their  aircraft  physically  cross 
state    lines.     Having    thus    stated    the    proposition, 
appellee  leaves  it  completely  unsupported.     Instead  of    ' 
giving  attention  to  the  language  of  the  statute  itself, 
appellee  points  to  law  review  articles  (Br.,  pp.  8-10),    i 
court  decisions   (Br.,  pp.   11-13),  the  report  of  the    ! 
President's  Air  Coordinating  Committee  (Br.,  p.  14),    , 
and  recent  proposed  amendments  to  the  Civil  Aero-    | 
nautics  Act   (Br.,  pp.  19-20),  all  of  which  are  pri- 
marily concerned  with  the  problem  of  whether  Con- 
gress through  that  Act  has  asserted  exclusive  economic 
regulatory     control     over     intrastate     air     carrier    i 
operations. 

Although  perhaps  interesting  as  aii  abstract  legal 
dissertation,  appellee's  treatment  of  this  question  has 
no  bearing  on  the  basic  issue  here  involved.     As  we    ! 
have  pointed  out  (appellant's  brief  pp.  4,  5,  9,  13\ 
there  is  no  question  presented  in  these  actions  as  to  ^ 
whether  Congress  has  preempted  or  occupied  the  field  ) 
of  economic  regulation  of  intrastate  common  carriers  - 
by  air.     Thus,  whether  intrastate  0])erati(^ns,  regard- 
less of  the  nature  of  the  traflfie  carried,  may  ''alTect"    i 
or  "burden"  interstate*  commcM'ci*  is  not   a   ])(Mlinent 
consideration.'     RatluM*,   the   ciux   o(  \hv   ])roh]eni    is    ' 

*  The  I^oard's  roforoiioo  to  tlio  termination  of  aj^poUoo  C\ihft)r- 
nia  Centnirs  operations  as  having:  a  no^lijriblo  offoot  upon  intor- 
stato  air  transportation  ( l^r.,  pp.  IG,  17)  was  nniilr  in  a  procoo<linp 
involving  thecpiost  ion  of  apj>roval  of  intor-air  carrier  tnmsact  ions   | 
under  sections  408  and  412  of  tlie  Act  (40  U.  S.  C.  488;  49  U.  S.  C.   | 
492),  in  wlncli  antitrust  and  niotiopoly  considerations  arc  domi-    t 
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whether  intrastate  carriers,  such  as  appellees,  who 
X)articipate  as  integral  parts  of  substantial  and  con- 
tinuous interstate  movements,  are  within  the  cov- 
erage of  the  statutory  definition  of  interstate  air 
transportation.  We  think  it  plain  from  the  face  of 
the  statute,  as  well  as  its  legislative  history  and  ap- 
plicable case  law,  that  they  are  (appellant's  brief,  pp. 
9-l()).  Appellee's  references  to  matters  of  i)reemp- 
tion,  occupation  or  usurpation  of  the  field  of  intrastate 
carriage  avails  it  nothing  in  the  circumstances  of  the 
present  actions. 

Apj)ellee's  misapprehension  of  the  nature  of  the 
problem  is  exem])lified  by  the  treatment  accorded  the 
article  by  Mr.  Oswald  Ryan,  former  member  of  the 
Civil  Aeronautics  Board,  in  the  Virginia  Law  Review 
(Br.,  pp.  8-10).  In  the  quoted  portions  of  the  article, 
Mr.  Ryan  discusses  the  differences  in  the  regulatory 
pattern  for  the  economic  and  safety  aspects  of  air 
carrier  operations  and  the  general  question  of  federal 
control  over  intrastate  air  carriers,  neither  of  which, 
of  course,  are  determinative  of  the  present  issue. 
What  appellee  apparently  overlooked,  however,  is  the 
following  ])assage  in  Mr.  Ryan's  article,  the  only  one 
here  pertinent  (at  p.  483)  : 

The  Civil  Aeronautics  Act  of  1938,  as  pre- 
viously noted,  limited  its  economic  control  to 
air  transportation  defined  as  interstate,  overseas 
or  foreign  air  transportation  or  the  transporta- 
tion of  mail  by  aircraft.     Thus,  non-mail  air 

nant,  and  obviously  this  determination  has  no  relevancy  to  the 
question  of  appropriate  cert  i Heat e  authority  being  required  for 
unauthorized  operations. 


carriers  whose  routes  lie  wholly  within  the 
limits  of  a  single  state  and  which  do  not  trans- 
port traffic  waving  in  interstate  commerce  are 
not  included  within  the  terms  of  the  act. 
[Emphasis  supplied.] 

II 

Appellee  next  adverts  to  several  administrative  and 
judicial  decisions  which  it  construes  as  supporting  its 
argument  that  the  Board  has  no  jurisdiction  over  the 
type  of  operations  disclosed  by  the  present  record. 

Administrative  determinations  that  appellee's  pri- 
mary business  may  bo  that  of  providing  intrastate 
air  transportation  for  the  purposes  of  interpreting 
the  coverage  of  the  Railway  Labor  Act  (Br.,  p.  24)  or 
the  National  Labor  Relations  Act  (Br.,  p.  25)  are, 
of  course,  no  authority  for  the  proposition  that  upon 
the  facts  of  this  record  appellees  cannot  be  fovmd  to 
have  engaged  in  interstate  commerce  as  to  a  substantial 
portion  of  their  oj)erations.  Neither  of  the  agencies 
concerned  passed  upon  the  facts  here  involved  nor  \ 
are  they  competent  to  determine  the  ai)i)licability  of 
the  Civil  Aeronautics  Act.  Moreover,  appellee's 
reliance  on  the  cases  of  New  York  Central  K,  Co.  v. 
Mahoneii,  252  U.  S.  152  (1920)  (Br.,  p.  28)  and  Gnlf, 
Colorado  &  Sante  Fe  Railwaif  Co.  r.  Texas,  204  U.  S. 
403  (1907)  (Br.,  p.  29)  is  plainly  inisj)lnced.  To  the 
extent  that  these  cases  can  be  said  lo  hold  that,  for 
reu'ulaforv  purposes,  the  contract  hctwiu'ii  passenger 
and  cai'iicr  alone  dct(M*mines  wluMlier  the  connnerce 
is  interstate  or  not,  tlicy  have  been  implicitly  over- 
ruled hy  later  Su])rcnic  Court  decisions.     (Appellant's 


5 

brief,  p.  7,  fn.  2;  p.  17;  p.  20,  fii.  14.)  Clearly,  the 
nature  of  the  coiitraet  is  hut  one  factor  to  be  con- 
sidered m  determining  the  essential  character  of  the 
commerce  as  interstate  or  intrastate." 

Appellee's  efforts  to  distinguish  the  Capital  Transit 
cases  and  thereby  avoid  the  sweep  of  those  decisions 
must  also  fail.  The  Court  there  liad  l)efore  it  the 
issues  i7ite7'  alia  of  (1)  whether  Transit's  oi)erations 
constituted  '^interstate  transportation''  for  the  pur- 
pose of  ordering  through-fare  arrangements,  or  (2) 
whether  they  were  within  a  proviso  of  section  216  (e) 
of  the  Motor  Carrier  Act  exemj)ting  'intrastate  trans- 
portation" of  motor  carriers  from  regulation  by  the 
Interstate  Conunerce  Commission.  In  the  second 
Capital  Transit  case  [338  U.  S.  286],  the  Court  said 
(at  p.  290)  : 

*  *  *  Our  previous  holding  [325  U.  S.  357] 
was  that  all  of  Transit's  intra-District  carriage 
of  ])assengers  bound  to  and  from  the  Virginia 
establishments  was  part  of  an  ^ interstate" 
movement  and  therefore  subject  to  Commission 
regulation  throughout,  upon  proper  Commission 
findings.  United  States  v.  Yellow  Cab  Co., 
supra,  dues  not  conflict  with  our  prior  holding 

=  The  case  of  Peivmylvania.  Ii.  R.  Co.  v.  Knight^  192  U.  S.  21 
(1903),  also  cited  by  appellee  is  equally  unpersuasive.  In  that 
case  the  Court  held  that  a  cab  service  from  New  York  City  to 
the  Jersey  City  ferry,  operated  by  a  railroad  for  the  conven- 
ience of  its  passen<rprs  at  the  hitter's  expense,  was  a  local  service 
and  tlierefore  subject  to  a  New  York  tax.  It  is  well  established 
that  tax  questions  depending  upon  interstate  commerce  are  not 
authority  in  cases  involvin*;  federal  or  state  regulation  of  com- 
m(MV(v  IJanley  v.  Kamas  City  Southern  Ry.,  1ST  U.  S.  01 7,  621 
(19n:',)  ;  Santa  Cruz  Fruit  Packing  Co.  v.  N.  L.  R.  /?.,  303  U.  S. 
453,  4(56   (1938). 


tliat  Transit's  tiaiisjjoitation  was  part  of  a 
eontiiiiious  stream  of  interstate  transportation. 
We  adhere  to  that  holding.  Transit's  intra- 
Distriet  streetcar  and  bus  transportation  of 
passengers  going  to  and  from  the  Virginia 
estal)lislnneiits  is  an  int(»grnl  pni't  of  an  inter- 
state movement. 

Tlie  Cajntal  Tnnisit  decisions  thus  phuiil>'  coiiiiol  the 
present  actions. 

Ill 

Tlie  balance  of  ai)])e]lee's  brief  is  directed  to  the 
facts  developed  in  tlie  record.  Appellee's  position 
seems  to  ])e  that  the  carriage  of  interstate  ])assengers 
by  them  has  been  de  miuiwuH  (Br.,  ]).  36),  or  'Vir- 
tually de  minimum"  (Br.,  p.  6)  ;  that  interstate  activi- 
ties resulted  from  tlie  action  of  ticket  agents  for 
non-schedul(Hl  carriers  rather  than  tlicir  own  em- 
ployees (Br.,  i)p.  2,  35);  and  that  their  ^'arrange- 
ments"  with  otlun-  carriers  amount  to  no  more  than 
the  simultaneous  sale  of  tickets  u])on  the  lines  of  such 
carriers  and  appellees  by  ind(4)endent  ticket  agencies 
(Br.,  ]).  6).  Appellees  also  profess  an  inability  to 
ascertain  the  true  origin  or  destination  of  tluur  pas- 
sengers or  to  othei'wisc  gnard  against  interstate 
carriage  (Br.,  p]).  34,  36). 

There  can  be  no  reasonable  doul)!  that  appellei's  ai'c, 
i]i  the  re^nlai-  course  of  business,  pai't  icipating  witb- 
(►ut  restriction  in  the  t  rans|)ortat  ion  of  int(»rstate 
j)asseng(M*s  and  that  that  |)ait ici|)ation  is  sul)stantial. 
Thei'e  is  no  anibiL^nity  in  the  Court's  tuuliTms  on  this 
score  (IKJIS,  p|).  7S,  SI),  ir.'inx'  Inrthi^r  chn-itiration 
is  neeih'd  of  the  Court's  views  m  this  rci>j>i'(t,  it  can 


be  found  in  tlic  iollowiiig  statement  by  tlie  Court 
after  the  conelusion  of  the  hearing  (R.  360)  : 

The  Court.  Before  you  present  any  testi- 
mony, if  you  want  to  present  testimony  relative 
to  the  issue  before  the  court,  the  government 
has  stated  the  ease,  I  think,  very  clearly.  The 
defendant  has  regularly  and  persistently  trans- 
ported persons  as  a  common  carrier  for  com- 
pensation and  hire  between  various  cities  in  the 
State  of  California  when  such  transportation 
involved  the  commencement  or  termination  of 
an  interstate  journey. 

We  have  testimony  before  us  from  the  vari- 
ous witnesses  that  I  think  definitely  establishes 
that  the  defendants  transported  passengers 
when  the  trans j)ortati on  involved  the  com- 
mencement or  termination  of  an  interstate 
journey. 

If  you  have  got  any  testimony  to  the  effect 
that  the  witnesses  who  testified  didn't  testify 
correctly,  that  might  be  a  point. 

The  record  is  also  replete  not  only  with  documentation 
of  specific  fiights  but  also  with  facts  designed  to  show 
that  the  carriage  of  such  passengers  was  virtually  a 
daily  occurrence  over  protracted  periods  of  time 
(14648,  pp.  16,  18,  25,  36,  38;  14649,  pp.  26,  34).  The 
evidence  thus  advanced  was  not  disproved  or  contro- 
verted by  appellees,  who  offered  no  evidence.^ 

It  should  also  be  pointed  out  that  appellee's  argument  con- 
cerning de  minimus  is  at  variance  with  the  contention  in  Point 
I  of  its  brief  that  the  Board's  economic  control  does  not  attach 
unless  state  lines  are  crossed.  If  the  latter  were  true,  presum- 
ably appellees  could  carry  passengers  in  the  process  of  an  inter- 
state journey  without  limitation.  Moreover,  were  the  de  minimiis 
doctrine  to  be  apphcable  (which  is  plainly  not  the  case  here),  it 
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Appellees'   protestations  regarding  laek  of  knowl- 
edge of  the  interstate  character  of  their  business  and 
the   absence    of   arrangements   with   transcontinental      i 
interstate  air  carriers  cannot  be  accepted.     To  the 
extent  that  appellees  may  be  attempting  to  disclaim 
the  activities  of  ticket  agents  with  whom  they  transact 
business,  it  is  clear  that  they  cannot  do  so.    Appellees     j 
are  fully  chargeable  with  knowledge  of  and  respon- 
sibility for  those  activities.    Aii'  Transport  Associates, 
Inc,  V.  Civil  Aeronautics  Board,  199  F.  2d  181,  186     i 
(C.  A.  D.  C,  1952),  cert,  den.,  344  U.  S.  922  (1953).    i 
Moreover,  the  evidence  leaves  no  doubt  that  apj)ellee's     | 
participation  in  the  interstate  movement  is  undertaken 
with  full  knowledge  that  they  are  transporting  inter- 
state passengers.    This  knowledge  stems  from  persons 
such  as  operations  agents,  reservationists,  and  pilots, 
all  of  whom  are  direct  employees  of  appellees  (R.  184, 
218,219,264,289,319,357). 

Similarly,  the  existence  of  close  working  arrange- 
ments between  appellees  and  the  transcontinental  non- 
scheduled  carriers  is  a])parent  from  \\w  face  of  tln^ 
record.  These  are  not  limited  to  **the  simultaneous 
sale  of  tickets,"  as  appellees  would  have  the  Court 
believe.  Thus  arrangements  for  onwaid  passage  on 
aj)pell(H's'  aircraft  are  normally  made*  in  advance  of 
the  arrival  of  a  nonscheduled  carritM*  at  Hin-bank;  the 
passenger  is,  for  all  |)i-actical  j)nr|)()scs,  treated  as  a 
through  passenger  moving  on  one  ticket  from  origin  to 

would  simply  nxMin  that  \\w  volnnu*  of  t runic  carried  was  so  in- 
significant that  the  exorcise  of  jurisdiction  was  not  warranteil,  and 
not  that  the  carriage  of  interstate  traflic  by  an  intrastate  carrier 
doe.s  not  constitute  interstate  air  transportation. 
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destination;  and  the  cost  on  the  intrastate  leg  of  the 
journey  is  not  paid  by  the  individual  passenger  but 
is  absorbed  by  the  transcontinental  carriers  upon  re- 
ceipt of  a  billing  from  appellees  therefor.  These  facts, 
together  with  those  outlined  in  more  detail  in  our 
opening  brief  (appellant's  brief,  pp.  16-20),  admit  of 
no  conclusion  but  that  appellees  are  knowing  and 
willing  participants  in  the  interstate  movement. 

We  reiterate  that  appellant  here  is  asserting  the 
applicability  of  section  401  and  the  other  economic 
regulatory  provisions  of  the  Civil  Aeronautics  Act 
only  to  those  operations  of  appellees  which  constitute 
interstate  commerce  as  that  term  is  commonly  under- 
stood and  applied.  There  is  no  question  of  conflict 
between  federal  and  state  regulation,  and  regulatory 
action  by  both  State  and  national  governments  within 
their  respective  spheres  is  perfectly  compatible.*  We 
recognize  that  there  might  be  situations  in  which  it 
would  be  difficult  for  an  intrastate  carrier  to  deter- 
mine w4iether  its  passengers  are  in  interstate  trans- 

*  So  far  as  we  are  aware,  the  Public  Utilities  Commission  of 
California  does  not  claim  power  to  regulate  the  interstate  opera- 
tions of  intrastate  carriers.  Indeed,  the  Commission  appears  to 
have  specifically  disclaimed  such  power.  In  litigation  before  the 
Supreme  Court  of  California  the  Commission  stated  that  "also 
by  way  of  preliminary  remarks  the  Commission  wishes  this  Court 
clearly  to  understand  that  the  Commission  does  not  seek  to  exercise 
any  jurisdiction  over  interstate  fares.  The  only  fares  of  air  car- 
riers which  are  considered  subject  to  the  Commission's  jurisdiction 
and  which  the  Commission  seeks  to  regulate  are  intrastate  fares 
charged  intrastate  passengei*s."  Answer  of  the  P.  U.  C.  of  Calif, 
to  petition  for  writs  of  review  (filed  June  29,  1951),  United  Air 
Lines ^  Inc.  and  Western  Air  Lines ^  Inc.  v.  Puhllc  Utilities  Conv- 
mission  of  Cali forma.  Case  Xos.  18420  and  18427,  Supreme  Court 
of  California,  review  denied  August  2, 1951  (unreported) . 
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])ortatioii.  Rut  tliat  problem  is  not  presented  to  tin- 
Court  by  the  facts  of  this  case.  'Hu*  interstate  trans- 
portation hero  involved  is  of  substantial  volume,  and 
is  provided  with  lull  knowledge  of  its  nature  and 
under  arrangements  with  connecting  carriers.  Ap- 
pellees have  it  within  tlieir  power  to  dissolve  tliese 
arrangements  and  to  adoi)t  other  measures  to  mini- 
mize the  likelihood  of  interstate  carriage.  Until  they 
have  done  so,  however,  these  activities  clearly  are  in 
violation  of  the  statute  and  should  i)e  enjoined. 
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CONCLUSION 

For  the  foregoing  reasons,  and  those  set  forth  in  our 
opening  brief,  the  judgments  of  the  District  Court 
should  be  revelled  with  instructions  to  issue  prelimi- 
nary injunctions. 

Respectfully  submitted. 

Stanley  N.  Barnes, 
Assistant  Attorney  General, 
Daniel  M.  Friedman, 
Special  Assistant  to  the 
Attorney  Genei^al, 
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California  CentraJ  Airlines,  Inc.  3 

United  States  District  Court,  Southern  District  of 
California,  Ceiiti-al  Division 

Civil  No.  167r)r)-C 

CIVIL  AERONAUTICS  BOARD, 

Plaintiff, 
vs. 

CALIFORNIA  CENTRAL  AIRLINES,  INCOR- 
PORATED, 

Defendant. 

COMPLAINT  FOR  INJUNCTION 

The  plaintiff,  the  Civil  Aeronautics  Board,  here- 
inafter sometimes  referred  to  as  tlie  Board,  by  its 
attonieys,  complaininc:  of  the  defendant,  alleges  as 
follows: 

L  The  jurisdiction  of  this  Court  is  based  upon 
section  1007  of  the  Civil  Aeronautics  Act  of  1938, 
as  amended  (52  Stat.  1025,  49  U.S.C.  647). 

2.  The  plaintiff  is  the  Federal  regulatory  agency 
created  by  the  Civil  Aeronautics  Act  of  1938,  as 
amended  (Act  of  June  23,  1938,  Ch.  601,  52  Stat. 
997;  Rc^org.  Plan  No.  IV,  Section  7,  eff.  June  30, 
1940,  5  Fed.  Reg.  2421,  54  Stat.  1235,  49  U.S.C. 
401,  et  seq.,  hereinafter  sometimes  referred  to  as 
the  Act),  charged  with  the  responsibility  for  the 
regulation  of  air  transportation  and  the  perform- 
ance of  certain  duties  [2*]  prescribed  in  said  Act, 
includinu  the  issuance  to  air  carriei*s  of  cei*tificat(*s 


•Page  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 
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of  ])n})]ic  coiiveiiionco  and  iioeessity  and  otlici- 
autliority  to  en^*a.2:('  in  air  transportation,  and  caus- 
ing to  be  instituted  api)ro])riate  ])r<)ceedinirs  for  the 
enforcement  of  tlie  provisions  of  sucli  Act  ac^ainst 
air  carriers  engagiu.L;-  in  aii*  transj)oii'ation  witlunit 
authority  therefor  from  tlie  ])laintiff. 

3.  Tlic  (lefendant,  a  citizen  of  the  TTiitcd  States, 
was  at  all  times  herein  mentioned  and  now  is  a 
corporation  organized  and  existing  under  the  laws 
of  the  State  of  Nevada,  having  its  principal  offices 
and  carrying  on  business  within  the  Southern  Dis- 
trict of  California  at  Lockheed  Aii-  Terniinal,  15ur- 
bank,  California. 

4.  Section  1(2)  of  the  Civil  Aeronautics  Act 
(52  Stat.  977,  49  U.S.C.  401(2))  defines  the  term 
'^\ir  carrier''  as  used  therein  to  mean  any  citizen  of 
the  United  States  who  undertakes,  whethi  r  directl\- 
or  indirectly  or  by  a  h^ase  or  any  other  arrange- 
ment, to  engage  in  air  trans])ortation.  The  term 
*'ai]-  ti*ansj)ortation"  is  in  turn  defiiK^d  by  sections 
1(10)  and  1(21)  of  the  Act  (52  Stat.  977,  49  T.S.C. 
401(10)  and  (21)).  The  terms  ''luv  ca]-rier,"  ^'air 
transy)ortation"  and  "interstate  air  t ranspoi'tation," 
wlici-e\'eT*  they  appeal'  liei-cin,  ai'e  used  in  the  sense 
(Iclincd  by  llic  said  siM-tioiis  1(2),  1(10^  and  1(21) 
of  the  Act. 

f).  The  Ci\il  Aeronautics  .\ct,  j)a]"ticularly  sec- 
tion 101(a)  thereof  (52  Stat.  987,  49  U.S.C.  481(a)), 
|)i'ohibits  any  air  carrier  I'l-oni  engaging*  in  "air 
transportation"  unless  there  is  in  force  a  cei'titicato 
of  public  (*oii\ cnience  and  necessity  or  oflKU*  author- 
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ity  issiunl  ])y  the  plaintiff  authorizing'  such  air  car- 
rier to  engage  in  aii*  trans])()rtation.  Section  41()(h) 
of  the  Act  (52  Stat.  1004,  49  T.S.C.  49G(I)))  cm- 
powers  the  plaintiff',  under  certain  conditions,  to 
exempt  air  carriers  from  the  necessity  of  compliance 
with  certain  provisions  of  the  Act,  inchiding  the 
requirements  of  section  401(a)  thereof. 

6.  Since  1949  and  to  the  date  hereof,  the  defend- 
ant has  been  engaged  in  the  operation  of  flights  of 
aircraft  between  various  places  in  the  State  of  Cali- 
fornia, including  San  Diego,  Burbank,  San  [3] 
Francisco  and  Oakland  on  which  tlights  it  has  bc^en 
and  is  carrying  passengers  as  a  common  carrier  for 
compensation  and  hire.  The  defendant  does  not 
have  a  certificate  of  public  convenience  and  neces- 
sity, an  (^xem])tion  under  section  416(b)  of  the  Act 
(52  Stat.  1004,  49  IT.S.C.  496  (b)),  or  any  other 
authority  from  the  plaintiff'  authorizing  it  to  engage 
in  air  transportation. 

7.  Beginning  prior  to  Septeml)er  1,  1953,  and 
continuing  to  the  date  hereof,  defendant  has  carried 
on  the  rtights  ox)erated  by  it  l^etween  points  within 
the  State  of  California,  a  substantial  number  of 
l)ersons  the  origination  or  destination  of  whose 
journeys  have  ))een  places  outside  the  State*  of  Cali- 
fornia. 

8.  \^y  reason  of  the  activities  and  ])ractices  de- 
scribed in  j)aragraph  7  liereto,  the  defendant  has 
engaged  in  intc^rstate  air  transportation  as  an  air 
carrier  within  the  meaniuL!'  of  tin*   Act.    Since  tlie 
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defendant  has  not  been  issncd  a  fei-tifieate  of  public 
eonvenienee  and  necessity  or  otlier  autliority  author- 
izing' it  to  enuaoe  in  sueh  air  transportation,  the 
defendant  lias  thei-eby  violated  section  401(a)  of 
the  Act. 

f).  The  |)laintiff  is  informed  and  believes  and, 
therefore,  alleges  that  the  defendant  will  persist 
in  the  activities  and  practices  hereinbefore  de- 
scribed, and  unless  it  is  promptly  restrained  and 
enjoined  as  hereinafter  prayed,  it  will  continue  to 
commit  the  aforesaid  violations  of  the  said  Act. 

10.  A  judpnent  by  the  Court  enjoinin.i;'  and  re- 
straining' the  violations  hereinabove  allecfed  is 
authorized  by  section  1007  of  the  Act,  upon  aj)pli- 
cation  of  this  plaintitT. 

Wherefore,  the  plaintiff  demands  Judgment  as 
follows: 

(a)  That  the  defendant  and  its  ofHc(M*s,  agents, 
em])loyees  and  representatives  and  each  of  them  be 
enjoined  dui'ing  the  pendency  of  this  action  and 
])('i'maii('ntl>' : 

(1)  l^'i'oni  engaging  in  aii-  t]-ans])ortation  in  \  io- 
lation  ol'  section  401(a)  of  the*  Civil  AiMonautics 
Act  ol'  1!):>8,  n^  amcMidcd;  and 

( 'J  )  l^'ioin  t  raiis|)(»rl  iiiu"  on  its  tliulits  any  |)erson 
for  [I]  conipcnsat ion  oi*  \\\vr  wliost^  t rans]>ortation 
originates  or  terminates  at  a  place  outside  of  tlie 
State  of  Cali  t'oi-nia. 
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(b)  Tliat  the  plaintiff  ))(»  granted  such  other  and 
further  relief  as  the  Court  may  deem  necessary  and 
appropriate. 

/s/  STANLEY  N.  BARNES, 

Assistant  Attorney  General ; 

LAUGHLIN  E.  WATERS, 

United  States  Attorney; 

MAX  P.  DEUTZ  and 
ANDREW  J.  WETSZ, 

Assistants  U.  S.  Attorney; 

By  /s/  ANDREW  J.  WEISZ, 

Assistant  U.  S.  Attorney; 

/s/  JAMES  E.  KILDAY, 
/s/  ALBERT  PARKER, 

Special  Assistants  to  the 
Attorney  General; 

/s/  JOHN  P.  WRIGHT, 
Acting  Chief,  Office  of  Compliance,  Civil  Aeronau- 
tics Board,  Attorneys  for  the  Plaintiff. 

Duly  verified. 

[Endoi-sed] :     Piled  May  6,  1954.  [5] 
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[Title  of  District  Court  and  Cause] 

.WSWER  TO  COMPLAIN T 
FOR  IN.irNTTJON 

I 

Answering  Plaintitt's  Complaint  on  File  Herein, 
the  Defendant,  California  Central  Airlines,  In- 
eor])orat(»d.  Admits,  Denies.  Alleues,  and  Moves 
as  Follows: 

I. 
Answeriiii;  ])arai;ia])li  'J  of  plaintiff's  Complaint, 
delciidant  admits  that   i)laintiff,  Civil  Aeronautics 
IJoard,  is  a  veuulatorv  agency  created  by  the  Civil  ; 
Aeronautics  Act  ol   l!):>s,  having  i)o\vers  and  duties 
])ei'taiiiiim  to  the  economic  regulation  of  intei'state 
air  cai-riers  as  distingiiished  from  the  Civil  Aero- 
nautics Administration  likewise  created  by  said  Act 
and  liaving  powers  and  duties  ))ertaininir  to  safety  . 
]-egulations    undei'    said    Act.     Defendant    admits,  ! 
therefore,    tin     status    and    aiitiiority    of    plaintiflf 
insofar  as  the  same  relates  to  aii*  tiansportation  (as  1 
distinguisluMl   li-oiii  aii*  comnici-ce)  as  destined  in  the 
Ci\il   Aei'oiiaiitio  Act  of  IJKiS  as  amended,  to  wit:  1 

'•Interstate    air    transportation,"    "ovcrsea-^    [7] 
ail-   t  I'aiispoitat  io?i,"   and    "torcMU'n    air   ti-anspoHa-   \ 
tioii,"    rcspc^ct  i\  ely,    mean    the   cai'riauc   hy    aircr. 
ol"    j)ersons   oi'    |)ritp(Mty    as   a    coninmn    cai'ricr    t«M 
compensation   or   hire   or  the   carriage  of   mail    h\ 
airci-aft.  in  c«>mincrce  hctw(»cn,  ]'esp(*ctively : 

**(a)      A  place  in  any  State  of  the  Tnited  States,  i 
or  the   Distiict    of  Columbia,   and   a    place   in   any 

otlier   State   of   the    Tnited    States,   o]-   the    Distri.t 
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of  Colunihia:  oi*  between  places  in  the  same  State 
<>!'  file  Tnited  States  tlirou.^li  tlie  air  s})aee  ovei' 
any  place  outside  thereof;  or  between  i)hu*es  in 
the  same  Tei-T-itory  or  possession  of'  tlie  United 
States,  or  the  District  of  Cohnnhia : 

"(h)  A  ])lace  in  any  State  of  the  United  States, 
()]•  the  District  of  ( 'ohimhia,  and  any  ph\ce  in  a 
Teiiitory  or  jjossession  of  the  United  States;  or 
h(»tween  a  ])laee  in  a  Territory  or  ])ossession  of  the 
Tnited  States,  and  a  place  in  any  othei*  Territory 
or  |)<)ssession  of  the  United  States;  and 

"(c)  A  ])lace  in  the  United  States  and  any  place 
outside  thereof,  whethei*  such  commerce  moves 
wholly  by  aiirraft  or  partly  hy  aircraft  and  ])artly 
by  other  forms  of  transportation." 

TT. 

Answering"  paragi'aph  4  oL*  plaintiff's  Complaint 
defendant  admits  the  allegations  thereof  and  alleges 
that  the  defendant  is  not  an  ''air  carrier"  as  defined 
in  the  Civil  Aeronautics  Act. 

III. 

Defendant  denies  the  allegations  of  paragTa])h  7 
of  plaintiff's  Complaint  insofar  as  said  paragraph 
alleges  that  ''a  substantial  nmiiber  of  persons  the 
origination  oi*  destination  of  whose  journeys  [8] 
have  been  places  outside  the  State  of  California'' 
have  been  trans})oi*ted  by  delendant,  and  alleges 
that  the  number  of  such  j)assengers  have  not  been 
unsubstantial,  but  ha\(^  bcn^n  negligible  com[)ared  to 
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the  total  number  of  passeni^ers  transported  on  dv- 
fendant's  lines. 

TV. 
Defendant  denies  each  and  every  allegation  eon-    . 
tained  in  parairraph  8  of  plaintiff's  Complaint.  } 

V. 

Defendant   denies   each   and   every   allec^ation   of 
parae^'aph  9  of  plaintiff's  Complaint. 

VI. 

Denies  eaeh  and  every  allegation  of  paracri^i])!! 
10  of  plaintiff's  Complaint. 

For  a  Separate  and  Affii-mative  Defense  to  Plain- 
tiff's Complaint,  Defendant  Allei^es  tliat  said 
Complaint  fails  to  state  a  elaim  against  defend- 
ant upon  whieh  relief  ean  be  UTanted. 

Wherefore,  defendant  prays  that  the  Complaint     " 
filed  herein  be  dismissed;  that  the  injnnetion  prayed 
for  in  said  Complaint  be  denied,  and  that  defendant     ^ 
have  such  other  and  further  relief  as  to  this  Court    ^ 
seems  just  and  proper  in  tlu^  premises. 

PP]RKY  11.  TAFT  and 
ALFRED  C.  ACKKRSOy, 

By/s/  ALFRED  C.  A(M<1:HS()N\  j 

Attorneys   \\)v  DcfcMidnnt.  j 

Duly  verifii^d.  ■ 

[Endorsed]:     Filed  duly  i:^,  VXA.  [!)]  i 
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[Title  of  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE 

Upon  the  annexed  affidavits  of  John  F.  Wright, 
Franklin  Oelsehlager,  Joseph  W.  Stout,  Jr.,  Robert 
F.  Rickey  and  John  W.  Chambers,  and  upon  tlie 
vei-ified  complaint  filed  herein  it  is  hereby: 

Ordered,  that  the  defendant  in  th(^  a])()ve-entitled 
action,  California  Central  Airlines,  Incorporated, 
appear  on  the  ITtli  day  of  May,  1954,  at  10  o'clock 
a.m.  of  that  day,  or  as  soon  thereafter  as  counsel 
may  be  heard,  at  Room  5,  United  States  Courthouse 
and  Post  Office  Building",  Temple  and  Sprint: 
Streets,  in  the  City  of  Los  Angeles,  California,  and 
show  cause  why  an  injunction  during  the  pendency 
of  this  action  should  not  be  issued  as  prayed  for  in 
the  said  complaint. 

It  Is  Further  Ordered: 

That  the  service  of  a  copy  of  the  Order  to  Show 
Cause  and  annexed  [11]  affidavits,  together  with  a 
copy  of  the  aforesaid  complaint  of  the  Civil  Aero- 
nautics Board  upon  the  defendant  be  made  on  or 
before  the  10th  day  of  May,  1954,  and  that  such 
service  be  deemed  sufficient  ser^'ice  hereof. 

Dated:     Eos  Angeles,  California,  May  6,  1954. 

/s/  HARRY  C.  WESTOYER, 

United  States  District  Judge. 

[Endorsed]:     Filed  May  6,  1954.  [TJ] 
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[Title  of  District  Court  and  Cause.] 

Al'M^lDAVlT  ^ 

City  of  Washington, 

District  of  Columbia — ss. 

.lolm    I^\  W'l'iirlit,  hoinir  tirst  duly  swoi-n,  deposes    | 
and  says  that :  ' 

1.  TTe  is,  and  was  at  all  times  herein  mentioned. 
em])loyed  by  the  Civil  Aeronautics  Board  as  a  Com- 

])liaTi(M'  Attoi'ucy. 

2.  This  is  an   action   soekLng  an    injunction   re-   ] 
straining    the    detVndaut     tioiu     \  iolatin^    section 
401(a)    of  the   Civil   A(U-onautics   Act   of   19as,   as    j 
amended. 

i).  Jurisdiction  to  entertain  this  action  is  con- 
fei-red  upon  tliis  cdui't  by  sectioii  K^OTfa)  of  <aid 
Act. 

4.     The  complaint  cliari;-es  tliat  the  (h'fendant  has    ' 
enft*ai2:ed,  and  is  eni;apn*x,  in  aii*  transportation  of    I 
l)ersons  witliout  authority  from  tlie  \_\X\  C'wW  Aer^ 
nautics    Doai'd    and    tlici-cby,    is    xiolatinu"    st'ctimi 
4()l(a)  of  the  Act. 

f).  The  verititMJ  (•om|)laint  and  athdavits  sub- 
mitt(Ml  bcrcwith  show  that  (h»s])it(»  the  fact  tliat  the 
drlcndant  has  no  such  authoi'ity  thiu'efcu'.  it  has 
been  and  is  regularly  iMi.Lia.Licd  in  the  carriage  foi* 
conij)ensation  «u-  hiie  of  intei'state  passiMuxei's  travel- 
iuiv  l)oth  east  anil  west  t  ianse(»nt  inentall}'  by  eairy-  , 
iuj;'  such    persons   on    its    IbL^hts    between    I>uri>ank 
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and   San    Dir^u  and   Oakland   and    San    Francisco, 
California. 

f).  The  defendant  has  coniniitti'd  the  aforesaid 
violations  for  a  substantial  period  of  time.  Tidess 
prMriiptly  restrained,  the  defendant  may  In*  expected, 
on  the  basis  of  its  past  conduct  and  operations,  to 
continu(»  the  activities  complained  of,  and  affiant  is 
infoT-rnefl  and  believes  that  defendant  iTitends  to 
'•'•nt  inur  such  acti\'iti»'-. 

7.  In  tiie  liuht  oi  llie  facts  set  forth  in  the  com- 
plaint, affida\  its  and  ('xhi))its,  the  ptiblic  caimot  im- 
mediately and  adrcpiately  be  piotected  auainst  the 
violations  complained  of  except  throuuh  the  inter- 
locutory i-('licf  j)rayc(i  foi-  in  said  comphiint. 

s.  No  |)re\ious  appbcation  for  the  ]-eli<"r  (U^- 
manded  herein  has  bec^n  mach'. 

/s/  JOHN  v.  WRIOITT. 

Snbsci'ilxMl  and  swoin  to  bcfoi-e  me  this  29th  day 
of  April,  VXA. 

[Seal]        /s/  LOUISE  S.  MYERS, 

Notary  Public. 

My  commission  expires:  1-14-5S.  [1  1] 


14  Civil  AeronmUics  Board  vs, 

[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

City  of  Washington, 
Di>tri(t  of  ColumI)ia — ss. 

Joseph  W.  Stout,  Jr.,  being  fii-st  duly  sworn,  de- 
poses and  says  that: 

1.  He  is,  and  was  at  all  times  herein  mentioned, 
employed  !)>•  the  Civil  Aeronautics  Board  as  an  Aii* 
Trans] )oi*t  Kxaminer. 

2.  On  various  occasions  durin.c  the  period  be- 
tween September  22,  1953,  and  the  latter  ])art  of 
Octo))er,  195o,  affiant  personally  conducted  an  in- 
vc^stigation  to  ascertain  the  facts  as  to  the  transpor- 
tation of  interstate  ])assen,c'ers  by  California  Cen- 
tral Airlines. 

?).  During-  the  period  between  Se])tember  22. 
1953,  and  October  22,  1953,  affiant  conducted  hi- 
investigation  of  the  activities  of  California  Central 
ill  Los  Angeles  and  Ihu'bank.  His  investi.ixation 
disclosed  that  vaiious  ail*  carriers  operatinsT  trans- 
eoiitinciitally  From  Uurbank,  Caliloriiia,  W(M-e  usinij: 
( 'alil'oi-iiia  Central  to  proxide  air  t  raiispoi'tation  be- 
tween Unrbank  and  San  Die^o  and  Oakland  for 
their  passengers. 

I.  On  Octobei-  1,  19:):),  aftiant  \isited  the  offices 
of  r.  S.  Aircoach  at  Lockheed  Aii'  Teiminal,  Ibir- 
l)aid<,  and  interviewed  Mr.  Vv\\/.  ihitclieson,  the 
President  of  V.  S.  Aircoach,  with  lespect  to  tlu^ 
transfer  (d*  T.  S.  Aircoach  intiMstate  ])ass(Mi^ers  to 
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California    Central    for   onwaid    transportation    to 
San  Di(»<;o  and  Oakland. 

Mr.  Hutcheson  stated  that  the  service  of  Cali- 
fornia Central  is  available  for  U.  S.  Aircoaeh  and 
for  a  long"  time  has  been,  and  is  used  to  San  Diego 
and  Oakland  for  the  continuing  transportation  of 
passengers  who  are  transported  by  [15]  U.  S.  Air- 
coach  from  points  outside  of  California  to  Burbank 
\vher(»  they  are  transferred  to  flights  of  California 
Central.  He  explained  that  this  service  was  mainly 
used  for  passengers  destined  to  San  Diego  because 
U.  S.  Aircoach  usually  operates  its  own  shuttle 
flights  to  Oakland. 

Mr.  Hutcheson  explained  that  the  procedure  for 
transferring  the  interstate  passengers  from  U.  S. 
Aircoach  to  California  Central  at  Burbank  was  as 
follows:  IT.  S.  Aircoach  prepares  a  transfer  pas- 
senger manifest  which  lists  the  names  of  all  pas- 
sengers to  be  transferred  from  each  U.  S.  Aircoach 
flight  to  California  Central.  No  invoices  are  used 
as  U.  S.  Aircoach  always  makes  payment  to  Cali- 
fornia Central  on  the  basis  of  the  transfer  manifest 
which  is  delivered  to  the  California  Central  ticket 
counter.  U.  S.  Aircoach  issues  a  check  to  California 
Central  in  the  amount  of  the  total  fares  for  the 
passengers  transferred  less  a  15%  commission  ])lus 
the  federal  trans])ortation  tax.  California  Central 
acknowledges  receipt  of  this  payment  by  a  writt(ni 
receipt  which  is  given  to  U.  S.  Aircoach.  Colonel 
Sherman,  the  president  of  California  Central,  with 
whom  he  had  negotiated  the  arrangement,  insisted 
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tlinf  1".  S.  Aircoacli  j>:i\'  this  tax  on  the  continuing 
transpoi-tation,  even  tliou.u:h  the  passengfers  liave 
paid  the  tax  on  the  trans])ortation  from  their  oriprin 
outside  of  California  tliron^h  to  their  final  destina- 
tion ill  Califoi-nia  so  that  there  is  a  du])lication  of 
thf  tax  payment  on  the  ])ortion  of  tlie  trans))orta- 
tion  ])erfonned  by  California  Central.  Mr.  Hutehe- 
son  ex])lai]ied  that  V.  S.  Aircoach  files  an  aj)pliea- 
tion  with  Internal  Revenue  Service  for  reinilnii-se- 
niciit  of  tile  duplicated  tax  ])aid  ^n  the  continuing: 
trans])ortation  ]n*ovided  hy  California  Central. 

Affiant  examined  the  records  of  V.  S.  Aircoach 
at  Hurhaiik  on  October  1,  1953.  These  showed  that 
this  air  cairier  has  (hiring-  the  past  two  years  been 
delivering;  interstate  passengers  to  California  Cen- 
tral for  continuing-  transportation  from  Burbank. 
Photostatic  copies  of  documents  with  i-espect  to  two 
rei)resentative  fiights  involvinu'  transfers  of  inter- 
state passengers  at  Burbank  from  U.  S.  Aircoach 
to  Calit'oriiia  Central  arc  attached  hei'eto  as  Ex- 
liibits  1  and  2. 


Tlic  (locuinciits  compi-isiim  K\}Hi)it  1  estal)lish 
tliat  H  |)assenLi(M's  who  wei'e  tlown  f'l'oni  Ihirbank 
t(»  San  I)ieu()  on  Calil'oi'nia  Central  flight  53 1  on 
S<'p1('!nl)er  4,  11)53,  wvvv  t  I'ansjxn'tcd  to  Ihii'ljank 
f'l-oin  \ari(Uis  ])oints  outside  of  California  (»n  [lb] 
r.  S.  Aircoach  fliuht  rM)3W.  Thus  Exhibits  1(a) 
a] id  1(b)  are  passengiM*  ma ni tests  of  T.  S.  Aircoach 
flight  !MK*\\'  showinu'  that  passcMigers  ilamiltoti  and 
Wolz  wcr(^  transported  on  this  flight  fi'om  Phila- 
delphia. I\i.,  and  Phicairo,   ill.,  resyx^ctivt^lw  depart- 
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inu  these  cities  on  September  I],  1958.  Copies  of 
the  tickets  of  these  two  passengers  are  also  inchided 
in  Exhibits  1(a)  and  1(b)  and  sliow  that  Messrs. 
Hamilton  and  Wolz  were  issued  tickets  covering 
their  transportation  from  their  points  of  origin  on 
r.  S.  Aircoach  flight  903W  to  San  Diego,  their  final 
destination.  Upon  arrival  of  V.  S.  Aircoach  flight 
90;>W  at  Burbank,  these  two  passengers  werc^  trans- 
ferred to  California  Central  flight  534  for  tlieir 
continuing  transportation  to  San  Diego  as  shown 
l)y  Exhi))it  1(c)  which  includes  a  copy  of  the  trans- 
fer manifest  of  U.  S.  Aircoach  and  tlu^  recei])t  of 
California  Central  acknowledging  paymcmt  by  T^.  S. 
Aircoach  of  the  fares  of  the  two  transferred  pas- 
sengers from  Burbank  to  San  Diego.  A  notation  at 
the  bottom  of  the  receipt  shows  that  U.  S.  Aircoach 
made  payment  to  California  Central  for  the  trans- 
])ortation  of  these  two  passengers  by  Check  Numl)er 
2686  on  September  4,  1953. 

Exhibit  2  is  a  copy  of  a  transfer  manifest  of 
IT.  S.  Aircoach  which  shows  that  on  September  12, 
1953,  this  air  cari-ier  transferred  three  interstate 
passengers  to  California  Central  at  Burbank  for 
continuing  transportation  to  San  Diego.  This  mani- 
fest shows  that  the  three  passengers  had  been  trans- 
ported to  Burbank  from  Chicago,  111.,  on  U.  S. 
Aircoach  flight  91 IW.  A  note  on  tlie  manifest  shows 
that  th(^  cost  of  the  continuing  trans7)oi'tation  on 
California  Central  was  appi'ovf^l  })y  one  AV.  C. 
Winget  with  the  entry  ^'16.89  OK-to  CCA.''  In- 
cluded in  Exhibit  2  is  a  copy  of  a  receipt  given  U.  S. 
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Aireoaeh  by  California  Central  in  acknowledgement 
of  7*eeeii)t  of  tlie  ])aynient  for  the  continning  trans- 
l)ortation  for  the  3  pas^engei^s  from  ]>nr})ank  to  San 
Diego.  An  c^ntry  at  the  top  of  this  receipt  shows 
that  U.  S.  Aireoaeh  made  this  payment  by  Cln^ck 
Nnmber  2708  on  September  12,  1953. 

5.  Affiant  also  visited  the  Skycoach  ticket 
connter  at  Lockheed  Air  Terminal,  Burbank,  Cali- 
fornia, on  Oeto})er  1,  1953,  where  he  interviewed 
Mr.  R.  F.  Coleman,  the  employee  on  dnty,  regarding 
the  arrangements  for  liandling  continuing  transpor- 
tation of  passengers  ari'ivinu'  Burbank  from  points 
outside  of  California  on  Currey  Air  Transj)ort. 
Ltd.,  Great  Lakes  Airlines,  Inc.,  and  Monarch  Aii 
Service.  Mr.  Coleman  stated  that  the  San  Dieu'o 
passengers  are  [17]  transferred  at  Burbank  to 
tiights  of  California  Central  or  Pacific  South w(^s^ 
Airlines.  He  exi)lained  that  Currey,  Great  Lake^. 
and  Monarch  usually  operate  through  to  Oakland 
and  the  Oakland  ])assengers  continue  on  the  same 
transcontin(Mital  flight  fi'om  l>urbank  exct^pt  when 
airci'al't  arc*  not  available  or  the  passenger  load  is 
not  sufficient  to  wan-ant  the  operation  o\'  the  tiights 
])eyond  Burbank.  On  these  exceptional  occasions, 
the  Oakland  passengers  are  transferrcHl  to  tiights 
of  Califoi'uia  (^cMitral  of  Pacific  Southwest  t'oi'  the 
continuing  transportation.  Mr.  Coleman  stated  tiiat 
Skycoach  prepares  transfer  mainfests  listing  the 
names  of  the  j)assengers  transferred  from  the  Cni-- 
I'ey,  Great  Lakes,  and  Monarch  flights  to  Califoiiiia 
Central  and  Pacific  Southwest. 


\ 
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Affiant  examined  the  casli  disl)ursement  ledger  of 
Currey  Air  Transpoi*t,  Ltd.,  in  Los  Angeles,  Cali- 
fornia, on  October,  1953.  This  showed  that  CuiTey 
has  made  payments  to  California  Central  for  the 
carriage  of  intei^tate  passengers  transferred  from 
Currey  flights  to  California  Central  at  Burbank. 
Photostatic  copies  of  several  re])resentative  i)ay- 
ments  to  California  Central  for  the  carriage  of 
such  interstate  passengers  arc*  attached  hereto  as 
Exhibits  3  and  4. 

Exhi})it  3  (2  pages)  is  a  copy  of  Currey 's  Cash 
Disbursement  Ledger  for  June,  1953.  This  shows 
that  on  June  1,  1953,  Currey  issued  Check  Number 
1454  in  the  amount  of  $244.60  to  California  Central 
for  continuing  transportation  of  several  interstate 
})assengers. 

Exhibit  4  (2  pages)  is  a  copy  of  Currey ^s  Cash 
Disbursement  Ledger  for  August,  1953.  This  shows 
that  on  August  3,  1953,  Currey  issued  Check  Num- 
])er  1558  to  California  Central  in  the  amount  of 
$96.87  and  made  another  disbursement  to  Califor- 
nia Central  by  Check  Number  1597  on  August  28, 
1953,  in  the  amount  of  $22.52.  These  checks  were 
in  ])ayment  for  continuing  transportation  provided 
for  Currey  passengers  transferred  to  California 
Central  at  Burbank. 

6.  On  October  1,  1953,  affiant  also  visited  the 
ticket  counter  of  North  American  Airlines  at  Lock- 
heed Air  Terminal,  Burbank,  and  intervievved  Mr. 
Jack  Wootton,  the  agent  on  duty,  with  respect  to 
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the    transfer    of    interstate*    passengei-s    by    Noitli 
American  to  Calir(»rnia  CcntT-al. 

Ml-.  Wootton  stated  that  Noilh  AnicT-ican  opei*- 
ates  its  own  shnttle  flii^hts  between  I:5ui-l)ank  and 
Oakland  and  Bnrbank  aiid  San  Dioiro  if  aircT-aft 
are  avaih\ble  [bS]  and  there  is  a  snffieient  })assen2:er 
load;  otherwis(\  the  Oakland  and  San  Dieii^o  pas- 
sene^ers  are  transferred  to  eitlier  rnlifonda  CeTitrnl 
or  Paeitie  Southwest  Airlines. 

The  procedure  for  transferring  intei^state  pas- 
seni^ers  from  North  American  to  California  Central 
as  explained  by  Mr.  Wootton,  is  as  follows:  Since 
about  June  of  1953,  North  American  usually  has 
two  inbound  fli,c:hts  arT*i\i]m-  in  l>url)ank  at  al)out 
9  a.m.  These  ar(^  tli,<2.'ht  (SOO,  which  aiMivcs  from  New 
York  via  Dallas,  and  tli^'ht  201,  which  ai'rives  from 
New  Yoi'k  via  Chica,u:o.  N(u1h  Anieiican,  in  r.d- 
Aance  of  the  tlight  arrivals,  ])]'epares  aii  ()])(^ration 
Advisory  Sheet,  Form  M  f).  Thi^  shows  what  pro- 
visions are  to  be  made  for  passem::ers  contimiinir 
{'i-om  Ihii'baidv  to  otluM-  points  in  California.  If 
North  American  has  a  sufficient  passen<rer  load 
and  airciaft  are  a\ailal)h\  tiie  San  I>i(\u-o  and  Oak- 
land tli^'hts  will  he  shown  touctluM*  with  the  NC 
munbei's  of  the  aircraft  scheduled  foi*  the  operatioii 
of  these  fliuhts.  If  th(»  continninu'  tliti'hts  ai'e  not 
to  be  operated  by  Norlh  American,  the  Ad\is(»i*y 
Sheet  will  note  that  the  continuinu"  |)ass(MiL:'(M"s  ai'e 
to  be  (dT-space(l.  In  that  e\tMit,  Mi'.  Wootton 
checdvs  with  both  California  Central  Airlines  and 
J^icific  Southwest   Airlines  to  see  what  tbizhts  the\' 
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Imve  avai]a))le  and  to  detemiiiie  whether  they  have 
sufficient  space  to  accommodate  th(^  continuing 
North  American  ])assongers.  If  the  tlight  and  space 
are  avaikible,  Mr.  Wootton  tlien  bk:>cks  off  a  number 
of  seats  equivalent  to  the  num])er  of  continuing 
])asseiigers  on  whicliever  carrier  can  accommodate 
them.  Usually  the  North  American  stewardess  pre- 
j)ares  th(^  transfer  manifest  for  the  passengers  on 
]wv  flight  prior  to  arrival  in  Burbank.  However, 
sometimes  this  manifest  is  not  made  up  by  the 
stewardess  and  Mr.  Wootton  then  prepares  it  after 
the  arrival  of  the  flight.  When  passengers  check  in 
at  the  North  American  ticket  counter,  Mr.  Wootton 
examines  the  passengers'  incoming  flight  tickets.  If 
the  ticket  is  for  a  one-way  trip,  Mr.  Wootton  vali- 
dates the  passenger  receipt  coupon  with  a  Noith 
American  stamp,  returns  this  to  the  passenger,  and 
instructs  him  to  check  in  at  the  California  Central 
or  Pacific  Southwest  ticket  counter.  If  the  pas- 
senger holds  a  round  trip  ticket  which  contains  a 
retui'n  flight  coupon,  Mr.  Wootton  prepares  a  North 
American  exchange  order  which  is  given  to  tlu^ 
passenger.  The  passenger  then  checks  wath  Califor- 
nia Central  or  Pacific  Southwest,  as  the  case  may 
be,  [19]  and  submits  the  validated  passenger  receipt 
or  exchange  order  covering  his  continuing  transpor- 
tation in  California. 

Affiant  observed  flights  of  North  American  Air- 
lines and  California  Central  on  OctoJjer  1,  1953, 
when  8  interstate  passengers  w'ere  transferred  from 
North  American  to  California  Central  for  continu- 
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ing-  transportation  to  San  Die^^o.  North  American 
flierhts  201  and  600  arrived  Bur])ank  at  a])])roxi- 
mately  10:00  a.m.  with  a  total  of  8  passengers  des- 
tined to  San  Die^'o,  5  from  Hight  201  and  3  from 
flijy^ht  600.  The  San  Diego  ])assen2:ers  reported  to  | 
the  ticket  counter  of  Nortli  Auierican  Airlines  in 
the  Lockheed  Air  Terminal,  where  they  checked  in 
with  Mr.  Jack  Wootton,  the  a^ent  on  duty.  Affiant 
ohserved  ^Ir.  Wootton  i)rej)ar(^d  two  transfer  mani- 
fests, one  listing  the  name  of  the  San  Diego  ])as- 
sengers  from  flight  201  and  the  other  listing  the 
names  of  the  San  Diego  passengei-s  from  flight  600. 
The  passenger  addresses,  the  num])er  of  bags,  and 
the  baggage  weight  were  also  listed  on  these  transfer 
manifests.  Mr.  Wootton  stated  to  affiant  that  tli- 
bagg'age  had  b(^en  checked  through  to  San  Di(^un 
at  the  ])oints  of  origin  of  these  ])assengei*s  and  wa^ 
transferred  from  the  North  AnuM'icnn  aircraft  to 
the  California  Central  aircraft  foi'  the*  continniiiL:- 
tri])  to  San  T)i(\go.  He  explained  that  the  baggage 
was  not  rechecked  for  the  flight  on  California  Cen- 
tral. As  the  ])assengers  checkc^d  in,  Mr.  Wootton 
askcnl  for  th(Mr  tickets.  The  tickets  of  passeng(»rs 
holding  one-way  tickets  were  validated.  As  Mr. 
AVootton  returned  these  to  the  pass(Mm(M*s  he  in- 
slructed  tlieni  to  check  in  at  the  CaIif(U*nia  Central 
ticket  counter  on  the  othei*  side  of  tlu^  lobby  and 
])resent  their  tickets  for  the  iliuiit  to  San  Diego. 
Ml'.  \\'o(>tton  made  n|)  Xoi'th  AnuM'ican  exchange 
oi'dcrs  for  the  |)ass(Mig(M's  hohliim  I'oniul  ti'ip  tickets 
with  return  fliLrht  couj)ons.  As  he  returiKMl  the 
ronnd-trip  tickets  to  the  passeng(M"s,  he  gave  tluMU 
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these  exchange  orders  and  instructed  the  passengers 
to  check  in  at  the  California  Central  ticket  counter 
and  present  them  for  their  Hight  to  San  Diego.  Mr. 
Wootton  explained  to  affiant  that  it  was  necessary 
to  issue  these  exchange  orders  for  continuing  trans- 
portation on  California  Central  to  the  passengers 
holding  round-trip  tickets  as  the  return  trip  flight 
coupons  would  be  needed  by  the  passenger  for  re- 
turn passage  and  could  not  be  submitted  to  Cali- 
fornia Central.  He  said  North  American  Airlines 
has  a  credit  arrangement  with  California  Central 
so  that  it  is  not  [20]  necessary  for  him  to  make  any 
cash  payment  for  the  continuing  transportation. 
Mr.  Wootton  explained  that  California  Central 
picks  up  the  passenger  receipt  coupon  of  the  one- 
way tickets  and  the  exchange  orders  as  the  pas- 
sengers check  in  and  use  these  along  with  the  trans- 
fer manifests  to  support  their  later  billing  to  North 
American  for  the  transferred  passengers  carried. 

Affiant  observed  the  passengers  report  to  the 
California  Central  ticket  counter  after  leaving  the 
North  American  ticket  counter.  At  the  California 
Central  counter,  they  checked  in  with  Mr.  E.  Evans, 
agent  on  duty,  for  their  continuing  trip  to  San 
Diego.  Mr.  Evans  picked  up  their  one-way  tickets 
and  exchange  orders.  He  removed  the  passenger 
receipt  coupon  from  the  one-way  tickets  and  re- 
turned the  ticket  folder  to  these  passengers.  Affiant 
observed  that  Mr.  Evans  gave  gate  passes  to  the 
passengers  as  he  instructed  them  that  they  would 
be  flying  on  California  Central  flight  534  to  San 
Diego.    Affiant  observed  that  Mr.  Evans  made  up 
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California  Central  tickets  for  each  passene^er  re- 
ceiv(»d  from  North  American  for  the  tri])  from 
Bur])ank  to  San  Diego.  These  California  Central 
tickets  were  neither  shown  to  (>v  submitted  to  the 
transfer  passengers. 

Affiant  interviewed  Pfc.  Ronald  A.  Kobbins, 
Serial  1388883,  B  Battery,  First  AAA,  AW  J]at- 
talion,  Cam])  Pendelton,  California,  one  of  the  y)as- 
sengers,  who  stated  that  he  had  arrived  in  Bnrbank 
on  October  1,  1953,  from  Washington,  D.  C,  on 
Noi'th  American  Airlines  tlight  600.  Pfc.  Robbins 
stated  that  he  was  instructed  to  re))ort  to  th(^  ticket 
c()nnt(^r  of  California  Central  after  he  had  checked 
at  the  North  American  Airlines  ticket  counter.  He 
explained  that  his  ticket  had  hvon  stamped  at  the 
North  American  Airlines  ticket  counter.  Pfc.  Rob- 
bins  stated  that  when  he  clu^cked  in  at  the  Calif(U'- 
nia  Central  ticket  counter,  the  agent  ])icked  u])  his 
ticket,  removed  a  coupon  and  returned  the  back  of 
the  folder  to  him,  along  with  a  California  Central 
gate  ])ass  as  his  authorization  to  l)oar(l  California 
Central  flight  r)34  to  San  ])i(\u"o.  Affiant  observ^ed 
lliat  the  number  of  the  Noi'th  Amci-ican  tickc^t  was 
OW-1,  33643.  Pfc.  Robbins  stated  that  lit^  had  pur- 
chased his  tick(»t  in  A\'ashington,  1>.  (\,  \'v*nu  North 
American  Airlines  tor  his  ti-ip  trom  Washiimion 
1o  San  Diego  and  iind  ])ai(i  a  total  Tare  of  ^lll.r);"). 
J^fc.  Robbiiis  advised  that  he  had  })aid  no  addi- 
tional fare  at  Jiurbaidv  for  his  transportation  from 
Hurbank  to  San  Diego.    He  submittid   lor  affiant's 
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inspection  the  folder  of  his  [21]  North  American 
ticket,  the  California  Central  gate  pass,  and  his 
baggage  check.  Affiant  observed  that  the  baggage 
claim  check  held  by  Pfc.  Bobbins  was  issued  by 
North  American  Airlines  and  bore  the  Number 
C-54500.  It  covered  the  check  of  his  baggage  from 
Washington,  D.  C,  to  San  Diego.  Pfc.  Robbins 
stated  that  California  Central  had  made  no  inquiry 
of  him  as  to  whether  he  was  continuing  his  trip 
from  a  point  outside  of  the  State  of  California. 
Pfc.  Robbins  stated  that  when  the  California  Cen- 
tral agent  asked  for  his  address,  he  had  given  this 
as  Bennington,  N.  H. 

After  observing  Pfc.  Robbins  and  the  other  pas- 
sengers board  California  Central  flight  534  whii-h 
departed  Burbank  at  approximately  11  a.m.  on 
October  1,  1953,  affiant  proceeded  to  the  ticket 
counter  of  California  Central  where  he  submitted 
his  CAB  credentials  to  Mr.  Evans  and  later  to  Mr. 
U.  D.  McDonald,  Southern  Region  Manager  of 
California  Central.  A  request  was  made  to  these 
I)ersons  for  permission  to  inspect  the  records  of 
flight  534,  including  the  transfer  manifests  and 
documents  picked  up  from  the  passengers  trans- 
ferred from  flights  of  North  American  Airlines. 
Mr.  Evans  stated  that  these  documents  had  been 
returned  to  North  American  Airlines.  Mr.  Mc- 
Donald would  not  permit  af^ant  to  make  a  copy  of 
the  California  Central  flight  534  passenger  manifest. 
Upon  further  request,  he  made  available  the  Cali- 
fornia   Central    tickets    for    affiant's    examination. 
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Affiant  observed  that  California  Central  ticket 
B47916  was  issued  for  Pfc.  Robbins,  and  was  vali- 
dated as  follows:  '^CCA  October  1,  1953,  l^nrbank." 

7.     Affiant  examined  the  records  of  NoHh  Amer- 
ican for  Aus^ist,  Septem})er,  and  October,  1953,  in 
the  executive  offices  of  North  American  Airlines  at 
Burbank  during  October,  1953,  and  found  numer-    ] 
ous  instances  of  westbound  transcontinental  tlii2:hts     | 
involving  transfers  of  passengers  at  Burbank  from    i 
the  North  American  carriers  to  California  Central 
for  onward  transportation  to  San  Diego  and  Oak-     ^ 
land.    Affiant  made  photostatic  copies  of  the  docu- 
ments with  respect  to  several  representative  flights. 
These  documents  are  attached  hereto  as  Exhibits 
5  through  14.  Each  of  these  Exhibits  consists  of  (1) 
the   passenger  manifests   of   the   North    American    ' 
flight  on   w^hich   the   passengers   were   transported     | 
from  points  outside  the  State  of  California  to  I^ur-     1 
bank,    (2)   the   passenger  coupons   of  tickets   ])ur-    j 
chased  by   i)assengers  for  theii-  Higlits    from   such 
points  outside  the  State  of  California  to  [22]  their     " 
ultimate  destination  in  the  State  of  California,  (i>)     ' 
the  transfer  manifest  for  the  contimiing  transpor-    I 
tation  on  Calirornia  (^Miti'al  of  the  passengei*s  from     \ 
Burbank  to  their  final  destination  in  California,  (4) 
the  North  American  (^xchaiuxe  oi'diM's  issuinl  io  Cali- 
fornia Central  to  j)ro\i(le  the  continuing  trans|)or- 
tation  of  passengers  holding  round-ti'ip  tiekc^ts,  and 
(5)    the   **He(|uest    for  Check''    fortn    showing   the 
check   issued  to  California  Central   in   j)ayment  for 
the  continuing  t  I'anspoi'tation. 
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For  example,  the  documents  on  the  transfer  of 
the  8  interstate^  passengers  from  Nortli  American 
to  California  Central  which  was  ol}served  by  affiant 
on  October  1,  1953,  at  Burbank  are  attached  hereto 
as  Exhibit  5.  Thus,  Exhibit  5(a)  is  a  passenger 
manifest  showing  that  i)assengers  Mr.  and  Mrs. 
Oi-th  were  transported  from  New  York  to  Burbank 
on  North  American  flight  600,  which  departed  New 
York  (La  Guardia  Airport)  on  September  30,  1953. 
Exhibit  5(b)  is  a  passenger  manifest  showing  that 
passenger  Robbins  w^as  transported  from  Washing- 
ton, D.  C,  to  Burbank  on  North  American  flight  600 
which  departed  Washington  the  same  day.  Exhibit 
5(c)  is  a  passenger  manifest  showing  that  pas- 
sengers Lane  and  Winius  were  transported  from 
Chicago  to  Burbank  on  North  American  flight  201 
which  departed  Chicago  on  September  30,  1953. 
Exhibit  5(d)  is  a  passenger  manifest  showing  that 
passengers  Herzue,  Hixon,  and  Nolan,  were  trans- 
ported from  Kansas  City,  Mo.,  to  Burbank  on 
North  American  flight  201  which  departed  Kansas 
City  on  October  1,  1953.  Upon  arrival  of  North 
American  flights  600  and  201  in  Burbank  on  Oc- 
tober 1,  1953,  these  8  passengers  were  transferred 
to  California  Central  flight  534  for  continuing 
transportation  to  their  final  destination,  San  Diego. 
Copies  of  the  transfer  manifest  from  North  Amer- 
ican flights  600  and  201  to  California  Central  are 
attached  hereto  as  Exhibits  5(e)  and  5(f),  respec- 
tively. Also  included  in  Exhibits  5(e)  and  5(f) 
are  copies  of  the  passenger  coupon  of  the  inter- 
state passengers  who  held  one-way  North  American 
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tickets  and  exchange  orders  for  the  ]>assengcrs  wlio  ] 
had  round-trip  tickets  which  were  needed  for  re- 
turn-trip transportation  and  could  not  be  submitted 
to  Califoi'nia  Central.  The  passenger  coupons  show 
that  the  i)assengers  were  issued  tickets  covering 
their  transportation  from  their  points  of  origin  on 
North  American  to  San  Diego,  their  final  destina- 
tion. The  manifests,  passenger  coupons,  and  ex- 
change orders  in  Exhibits  [23]  r)(e)  and  r)(f)  were 
picked  up  hy  California  Central  on  October  1,  1953, 
when  the  passengers  transferred  from  North  Amer- 
ican flights  201  and  600.  The  documents  were  later 
submitted  to  North  American  by  California  Central 
in  support  of  the  billing  for  the  continuing  trans- 
portation provided  by  California  Central,  and  were 
attached  to  the  document  ''Request  for  Check" 
which  is  submitted  as  Exhibit  5(g).  This  shows  that 
Check  8776  was  issued  on  October  2,  1953,  to  Cali- 
fornia Central  in  payment  for  the  transportation  of 
8  j)assengers  from  Burbank  to  San  Diego.  This 
I)ayment  is  shown  on  the  Ledger  Account  with 
California  Central  Airliners  which  is  attached  as 
Exhibit  5(h).  The  disbursement  was  described  as  , 
''Reference  2108."  Numerous  other  dis])ursements 
charged  to  this  same  reference  were  made  for  the 
jxM'iod  included  on  Exhi))it  5(h)  from  August  20, 
1953,  to  OctoluM"  S,  1953.  Affiant  (leteinniuMJ  that 
il  was  not  practical  to  secun*  copies  of  all  docn- 
mcnts  ])eii:aining  to  tlie  ti-ansfer  of  interstate  pas- 
scMigei's  to  California  Ccnti'al  as  shown  by  th(^s(^ 
disbursement  entries  because  of  the  lai'ge  volnine 
of  ])hotocopi(^s  that  would  be  involved.    DocnmiMits 
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for  a  few  representative  flights  were  obtained  and 
are  attached  hereto  as  the  following  Exhibits: 

Exhibit  6  includes  passengers'  manifests  of  North 
American  flights  600  and  201  which  show  the  names 
of  passengers  who  arrived  in  Burbank  on  Septem- 
ber 24,  1953,  from  points  outside  of  California. 
Copies  of  the  passenger  coupons  show  that  the 
tickets  issued  to  these  passengers  covered  transpor- 
tation from  the  points  outside  of  California  to  the 
final  destination,  San  Diego.  Upon  arrival  in  Bur- 
bank,  12  of  the  passengers  were  transferred  to  a 
flight  of  California  Central  as  shoAvn  by  the  transfer 
manifest.  The  ^'Request  for  Check"  shows  that  Cali- 
fornia Central  was  paid  for  the  continuing  transpor- 
tation. 

Exhibit  7  includes  the  passenger  manifests  of 
North  American  flight  203  which  show  the  names  of 
passengers  who  departed  New^  York  and  Detroit  for 
Burbank  on  this  flight  on  September  13,  1953.  Upon 
arrival  in  Burbank  on  September  14,  1953,  the  San 
Diego  passengers  were  transferred  to  a  flight  of 
California  Central  for  their  continuing  transporta- 
tion. Copies  of  the  passenger  coupons  of  these  trans- 
fer passengers  show  that  their  tickets  were  issued 
by  North  American  from  origins  outside  of  Cali- 
fornia to  San  Diego.  A  copy  of  the  transfer  manifest 
from  North  American  to  California  Central  show 
that  the  passengers  were  carried  by  [24]  California 
Central  from  Burbank  to  San  Diego.  The  ''Request 
for  Check''  shows  that  California  Central  was  paid 
for  this  transportation. 
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Exhibit  8  consists  of  the  passenger  manifests  of 
North  American  flights  600  and  201  which  aiTived 
Burba nk  on  September  10,  1953,  from  points  east  of 
California  and  include  the  names  of  7  passengers 
destined  to  San  Diego.  Copies  of  the  transfer  mani- 
fest show  that  these  7  passengers  were  transferred 
to  a  flight  of  California  Central  on  September  10, 
1953,  for  continuing  transportation  from  Burbank  to 
San  Diego.  The  passenger  coupons  of  these  passen- 
gers show  that  their  tickets  were  issued  by  North 
American  for  transportation  from  their  origins  to 
San  Diego  and  the  ^^ Request  for  Check''  shows  that 
California  Central  was  paid  for  the  continuing 
transportation  from  Burbank  for  the  7  San  Diego 
passengers. 

Exhibit  9  includes  passenger  manifests  of  North 
American  flight  203  which  arrived  Burbank  on  Sep- 
tember 4,  1953,  and  points  east  of  California  and 
show  the  names  of  5  passengers  destined  to  San 
Diego.  The  exchange  orders  and  invoice  from  Cali- 
fornia Central  show  that  these  5  passengers  wcmh^ 
transported  from  Burbank  to  San  Diego  on  a  fliglit 
of  California  Central  on  September  4,  1953.  A  co])y 
of  the  *' Request  for  Check''  shows  that  this  con- 
tinuing tra]is])ortation  from  Burbank  was  paid  to 
Calil'orTiia  CcMitral. 

Kxhibit  10  consists  of  passengers'  manifests  of 
North  Amei'ican  flights  201  and  6(^0  wliicli  departed 
from  Cliicago  and  Dallas,  i'(^spectiv(^ly,  on  Sc^ptem- 
ber  3,    1953,  and   show   \\w  iianuN   of  (i   passengiM's 
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destined  to  San  Diego.  The  transfer  manifest  of 
North  American  to  California  Central  on  September 
3,  1953,  includes  the  names  of  these  6  passengers, 
showing  that  California  Central  provided  continuing 
transportation  from  Burbank  to  San  Diego.  A  copy 
of  the  '^Request  for  Check"  shows  that  the  disburse- 
ment made  by  Check  8570  was  in  payment  of  the 
continuing  transportation  for  14  San  Diego  passen- 
gers, which  included  the  6  passengers  on  September 
3,  1953,  and  8  passengers  on  September  4,  1953,  wlio 
were  listed  on  the  manifests  described  in  Exhibit  11. 

Exhibit  11  consists  of  passenger  manifests  of 
North  American  flight  600  which  arrived  Burbank 
on  September  4,  1953,  and  includes  the  names  of  8 
passengers  destined  to  San  Diego.  These  8  passen- 
gers are  listed  on  the  transfer  manifest  to  California 
Central  showing  that  California  Central  provided 
the  continuing  [25]  transportation  from  Burbank  to 
San  Diego  on  September  4,  1953.  Payment  of  this 
continuing  transportation  to  California  Central  is  in 
the  disbursement  described  in  the  ^^  Request  for 
Check''  in  Exhibit  10. 

Exhibit  12  is  a  copy  of  manifest  of  North  Amer- 
ican flight  600  which  shows  the  names  of  3  passengers 
who  were  transported  on  this  flight  to  Burbank,  de- 
parting Dallas  on  August  29,  1953.  An  entry  on  the 
manifest  shows  that  the  ])assengers  were  transferred 
to  California  Central  for  continuing  transportation 
to  Oakland. 

Exhibit  13  includes  a  copy  of  a  ])assenger  mani- 
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fest  of  Twentieth  Contuiy  Airlines  dated  Aii<2:ust  29, 
1953,  and  captioned  '*  Passengers  Given  to  Other 
Carriers/'  I^ntry  on  this  document  shows  that  5  pas-  j 
sengers  were  transferred  at  Bur])ank  to  California  ; 
Cc^ntral  for  continuing  transportation  to  San  Diego. 
The  names  of  the  passengers  are  listed  on  the  trans-  i 
fer  manifest  which  notes  that  they  were  transferred  j 
from  flight  600  on  August  29,  1953.  Passenger  cou-  '\ 
pons  of  the  passengers  show  that  they  were  issued  j 
North  American  tickets  from  j)oints  outside  of  Cali- 
fornia  to   San   Diego.   The   ^'Request   for   Check"  \ 
shows  that  payment  on  the  continuing  transporta-  j' 
tion  for  the  5  passengers  was  made  to  California  I 
Central  by  check  No.  8487  on  August  29,  1953.  ' 

Exhibit  14  consists  of  a  passenger  manifest  of 
North  American  flight  201  which  departed  Chicago  j 
on  August  28  and  aiTived  Burbank  on  August  29,  ] 
1953.  The  names  of  14  of  the  San  Diego  ])assengers 
who  originated  in  Chicago  listed  on  this  manifest  are 
shown  on  the  passenger  manifest  of  California  Cen- 
tral for  flight  556  from  Burbank  to  San  Diego  on 
August  29,  1953.  Copies  of  North  American  tickets 
sh(>w  tliat  these  cove7*(Ml  transportation  froiu  the 
point  of  origin  outside^  of  CaliToi'iiia  to  S.-ui  Dieu'o. 
A  traiislVi'  inniiircst  of*  Tw(Mitieth  Ceiitui'v  Aii'Iiiu^s 
shows  that  11  passciigci's  W(M*(^  ti'aiisrci'i'fMl  to  Cali- 
f(U'iiin  Ccnti-al  loi*  t ransportatioii  to  San  l)i(\go  and 
the  inaiiilVst  is  dat(Hl  by  th(^  stam])  t'oi-  August  29, 
195!).  A  copy  of  the  '*I\(Miii(^st  for  ChcM-k"  shows 
that    payment    I'oi'  llic  continuing  t  I'anspoi'tat  ion   of 
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the  14  passengers  to  San  Diego  on  August  29,  1953, 
was  made  to  California  Central. 

/s/  JOSEPH  W.  STOUT,  JR.  [26] 

Subscribed  and  sworn  to  before  me  this  28th  day 
of  April,  19e54. 

[Seal]        /s/  LOUISE  S.  MYERS, 

Notary  Public,  D.  C. 

My  commission  expires  1/14/58.  [27] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

City  of  Washington, 
District  of  Cohimbia — ss. 

Robert  F.  Rickey,  being  first  duly  sworn,  deposes 
and  says  that: 

1.  He  is,  and  was  at  all  times  herein  mentioned, 
employed  by  the  Civil  Aeronautics  Board  as  an  Air 
Transport  Examiner. 

2.  Investigation  by  affiant  of  a  number  of  Cali- 
fornia Central  Airlines,  Inc.  (California  Central), 
flights  arriving  at  Lockheed  Air  Terminal,  Burbank, 
from  San  Diego  during  November  and  December, 
1953,  disclosed  that  California  Central  is  available 
to,  and  is  used  by  San  Diego  ticket  agents  to  con- 
nect their  San  Diego  passengers  with  the  eastbound 
transcontinental  flights  of  Large  Irregular  Carriers 
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operatinc:  from  Lockheed  Air  Terminal.  The  Cali- 
fornia Central  flight  most  generally  used  is  flight 
579  arriving  at  Burbank  from  San  Diego  at  approxi- 
mately 7:45  ]).m.  For  the  most  paii:,  the  transeon- 
tinental  passengers  travelling  on  California  Central 
from  San  Diego  to  Burbank  are  transferred  at  Bur- 
bank  to  the  so-called  North  American  carriers,  con- 
sisting of  Hemisphere  Air  Transport,  Trans  Ameri- 
can Airways,  Trans  National  Airlines,  Inc.:  Twen- 
tieth Century  Airlines,  Inc.,  and  The  Tnit  Export 
Company,  Inc.;  and  the  Skycoach  carriers,  consist- 
ing of  Currey  Air  Transport,  Ltd.,  and  Great  Lakes 
Airlines,  Inc.  Some  of  such  passengers,  however,  are 
routed  via  other  Large  Irregular  Carriers  repre- 
sented by  the  American  Air  Bus  Agency  including 
U.  S.  Aircoach,  Peninsular  Air  Transport,  Aero 
Finance  Corporation,  Air  Services,  Inc.,  and  Carib- 
bean American  Lines,  Inc.  On  evcMw  arrival  of  flight 
579  observed  by  affiant,  Wwve  was  at  least  one  ])as- 
senger  and  usually  sevei-al  who,  after  clainiiiig  \hv\Y 
luggage,  checked  in  for  the  eastbound  transcontinen- 
tal flights  on  one  [84]  of  the  Large  Ti'i'(\uular  Car- 
rici-s.  The  following;'  ai'c  re])r(^sentativ(^  flights. 

a.  On  November  30,  1953,  2  of  tlu^  4  passengers 
(l('])laniim  I'l'om  flight  579  at  Burbank  were  inter- 
viewed. Machinists  Mate  2nd  Class  (MM2)  J.  C. 
(Jarner,  U.S.N.,  Honte  2,  Box  210,  Newport,  NoHli 
Ca7-nlin;i,  had  been  issued  (UA  ticket  No.  B  43910 
lor  S.ui  Diego-Burbank  transportation  in  conjunc- 
tion with  North  Aniei'ican  ticket  No.  OW-1  4()37() 
validated  '*NAA  Nov.  28  S.D."  hv  North   Amrv}- 
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can's  San  Diego  ticket  oflfiee  and  made  out  for  fli^lit 
101  of  November  30  to  New  York.  Althou.i^h  tiic^ht 
101  originates  at  Burbank,  the  North  American 
ticket  showed  the  routing  as  San  Diego  to  New 
York.  Fare  was  indicated  as  $99.00  plus  $14.85  tax 
or  a  total  of  $113.85.  In  this  instance,  North  Ameri- 
can absorbed  tlie  cost  of  the  California  Central 
ticket  ($6.38)  since  it  was  not  added  to  tho  $113.85 
cost  of  the  North  American  ticket.  In  fact,  $113.85 
is  North  American's  established  tariff  (including 
tax)  from  San  Diego  to  New  York.  Baggage  tag  No. 
4358  was  attached  to  Garner's  bag  when  he  checked 
iTi  with  California  Central  at  San  Diego. 

b.  On  December  1,  1953,  both  the  North  Ameri- 
can and  the  Skycoach  transcontinental  flights  w^re 
delayed  in  leaving  Burbank.  The  reason  for  this 
delay,  as  explained  by  North  American  agents  James 
Hart  and  Edward  MacAndrews  was  that  California 
Central  Airlines,  scheduled  to  shuttle  connecting 
])assengers  from  Oakland  for  the  Burbank  flights, 
had  a  mechanical  failure  at  Oakland  and  another 
aircraft  had  to  be  dispatched  from  Burbank  to  pick 
up  these  j)assengei^  and  bring  them  to  Burbank. 
This  flight  had  25  connecting  passengers  for  North 
American  and  17  for  Skycoach. 

c.  At  12:10  a.m.  on  December  2,  1953,  California 
Central's  Martin  202  aircraft  N93052  arrived  from 
Oakland.  All  passengers  deplaning  apparently  were 
connecting  passengers  for  either  the  North  American 
or  Skycoach  flights  and  were  sent  directly  to  the 
waiting  DC-4's  without  further  check-in.  Their  bag- 


86  Civil  A eronautics  Board  vs, 

gap:o  was  transferred  direetly  from  the  California 
Central  aircraft  to  the  North  American  and  Sky- 
coach  aircraft. 

d.  On  December  9,  1953,  9  passenc^ers  from  a 
total  oP  n  leaving  California  Cent7\al  fli,2:ht  579  at 
Biirbank  cliecked  in  at  the  North  American,  Rky- 
coach,  and  American  Air  Bus  counters  after  first 
claiming  their  luggage  which  was  checked  [85]  only 
to  Burbank  by  California  Central. 

e.  On  December  10,  1953,  at  7:10  a.m.,  Skycoach 
(Great  Lakes  Airlines,  Inc.)  flight  912  arrived  at 
Lockheed  Air  Terminal,  Burbank,  from  New  York 
and  intermediate  cities.  Three  passengers  continuing 
on  to  San  Diego  were  sent  by  the  Skycoach  counter 
agent  to  the  California  Central  ticket  counter  with  a 
slip  of  white  })aper  which  listed  the  three  names. 
The  California  Central  agent  took  the  ])a]^er  and 
advised  them  to  first  claim  their  luggage  in  front  of 
the  terminal  and  thc^n  return  io  the  counter  for 
check-in.  He  then  issued  (iilifornia  Cc^ntral  Bur- 
bank-Saii  Di(\2.*o  tickets  to  these  passeiigers. 

vSeaman  R.  Linn  (T.  S.  Navy),  511  Avenue  I, 
Coronado,  California,  ouo  of  these  three  San  Diego 
j)assengers,  was  interviewed  while*  he  was  waiting 
for  the  California  C(Mitral  flight.  Pie  held  Skycoach 
ticket  BT77()0  whicli  showed  a  I'outing  of  Xt^w  York 
to  San  Diego  and  San  Dieuo  to  New  York.  Fare 
shown  was  $1(30.00  plus  $L>4.00  F(Ml(M-al  Tax  or  a 
total  of  J}^1S4.00.  It  was  made*  out  \'ov  flight  f)12  of 
DcccmlxM'  9  which  is  fh(^  flight  act unllv  us(m1.  PrintcMl 
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on  the  ticket  was  '*  Great  Lakes  Airlines,  Inc.,  Lock- 
lieed  Air  Terminal,  Burl)ank,  California,'^  and  in 
the  ^*sub-a^ent''  space  was  the  notation,  ''Central 
10037."  Seaman  Linn  exy)lained  that  his  original 
ticket  (actually  exchange  order  No.  10037)  had  been 
purchased  at  Westover  Air  Force  Base,  Springfield, 
Massachusetts.  The  Skycoach  ticket  RT7700  for 
which  this  was  exchanged  at  La  Guardia  Field,  New 
York,  was  validated  ''Skycoach  Airlines  Agency  of 
N.  Y.,  Inc.,  Dec.  9,  '53,  Marine  Terminal,  LAG.'' 
The  ticket  was  in  a  white  jacket  bearing  the  printed 
message,  "Always  Fly  Skycoach." 

At  the  California  Central  counter  he  was  issued 
California  Central  ticket  No.  B-50568  for  flight  324 
on  December  10  from  Burbank  to  San  Diego.  The 
ticket  was  printed  to  show^  a  fare  of  $5.55  plus  83c 
tax  or  a  total  of  $6.38  but  Linn  said  no  additional 
collection  was  made  from  him  at  either  the  Sky- 
coach or  California  Central  counters  so  presumably 
the  cost  of  the  ticket  was  a])sorbed  by  Skycoach  or 
Great  Lakes.  The  California  Central  ticket  was 
stapled  inside  a  folder  along  with  the  baggage  claim 
check  and  a  California  Central  gate  pass  was  issued 
to  Linn  marked  "Fit.  324,  Mfst.  No.  4." 

3.  On  December  2,  1953,  an  inspection  was  made 
of  tickets  for  North  [86]  American's  flight  101  of 
the  previous  evening.  This  check  was  made  in  the 
offices  of  Republic  Air  Coach  System,  the  financial 
and  accounting  unit  of  the  North  American  combin(\ 
in  Building  No.  11,  Lockheed  Air  Terminal,  Bur- 
bank.  During  this  check,  it  was  noted  that  on  many 
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I 
of  the  North  American  tickets  issued  in  San  Diego,     i 

there  was  a  California  Central  or  Pacific  Southwest  i 

Airlines    (another    California    intrastate    carrier)  j 

ticket  number  written  in  the  ^^Conjunction  Ticket"  1 

box  of  the  North  American  ticket.  Following  is  in-  ! 

formation  on  2  such  tickets  against  which  California 

Central  conjunction  tickets  w^ere  issued.  ! 

North  American  ticket  No.  OW-1  46211  was  is-      i 
sued  to  E.  Wisolowski,  1858  South  36th  St.,  Milwau-     | 
kee,  Wisconsin,  for  transportation  from  San  Diego      '< 
to  Chicago  on  North  American  flight  101  of  Decem- 
ber 1,  1953,  for  $75.00  plus  $11.25  tax  or  a  total  of      ' 
$86.25.  The  ticket  was  validated  ^'Nov.  28,  '53  S.D."     | 
by  North  American's  San  Diego  ticket  office.  Writ- 
ten in  the  conjunction  ticket  space  was  ^'CCAXO- 
3898."  This  means  that  San  Diego-Burbank  trans- 
portation was  furnished  by  California   Central  to     j 
connect  with  NAA  at  Burbank.  Apparently  no  extra 
charge  was  made  here  for  the  California  Central 
ticket   over   and   above   the   regular   $75.00    North    J 
American  tariff.  ^ 

North  American  ticket  No.  OW-14()212  was  is- 
sued  to  R.  M.  Reid,  454  Neisel  Avenue,  S])ringfield,     | 
New  Jersey,  and  showed  a  routing  of  San  Diego  \o      j 
New  Yoi'k  oil   North  American  fliulit  500   foi-  D(*- 
cember  1    (this  flight    was  consolidated  with   flight 
101  on  Dec.  n.  Fare  shown  on  i\w  tickc^t  was  $99.00 
pins  $14.85  tax  or  a  total   of  $113.85.  It  was  vali-      ^ 
datc^d    "Brv.    1.    '53    S.D."   by    agent    ^^J.J.L."    in 
North  Ainei-icaiTs  San  Diego  officii  On  the  ticket  is 
noted  **CCA  2625''  which  is  tlu^  conjnnction  tick(*t 
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issued  for  San  Diego-Burbank  transportation  via 
California  Central. 

4.  During  a  later  check  of  North  American  tick- 
ets in  Republic's  office  on  December  14,  1953,  similar 
examples  were  obtained  from  North  American  flight 
coupons  lifted  for  flight  101  of  the  previous  evening, 
Dec.  13,  1953.  These  were  photographed  and  are  Ex- 
liibits  3  and  4  of  this  report.  Cross-references  to 
California  Central  tickets  in  the  *^  Conjunction 
Ticket"  space  are  indicated  by  the  letters  [87] 
CCA. 

5.  On  March  9,  1954,  affiant  again  arrived  in  Los 
Angeles,  California,  from  Las  Vegas,  Nevada.  The 
purpose  of  the  trip  at  that  time  was  to  determine 
whether  California  Central  would  accept  an  inter- 
state passenger  for  transportation. 

Affiant  arrived  at  Los  Angeles  International  Air- 
port via  Western  Airlines  flight  31  which  arrived 
Los  Angeles  at  6:25  p.m.,  on  that  date.  Affiant's 
ticket  was  American  Airlines  stock  No.  013B-25173. 

Upon  arrival  affiant  went  to  the  California  C(^n- 
tral  ticket  counter  at  Los  Angeles  International  Air- 
port and  inquired  of  California  Central  Agent  Ed- 
ward Winslow^,  who  was  on  duty,  about  the  next 
flight  to  San  Francisco.  Winslow  advised  affiant 
that  there  would  be  a  California  Central  Martin- 
liner  leaving  at  7:25  p.m.,  but  it  was  a  first-class 
flight  costing  $15.53  rather  than  the  lower  DC-3 
fare  of  $13.46. 

Affiant  during  the  convei'sation  had  the  Western 
Airlines  ticket  envelope  in  his  hand  and  twice  told 
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Acrent  Winslow  that  affiant  had  just  arrived  from 
T.as  Vegas  on  Western,  describing  the  flight  as  being 
a  little  bumpy.  Agent  Winslow 's  only  comment  was 
if  affiant's  ticket  was  made  out  to  San  Francisco, 
California  Central  could  not  accept  it  for  passage    ' 
but  affiant  could  have  it  refunded  by  Western  and 
then  purchase  a  California  Central  ticket  with  tlie    ' 
]*efund.    Affiant  advised  him  he   would  obtain  the    j 
refund  later.  : 

Affiant  thereupon  purchased   California   Central    ] 
ticket  No.  A215729  at  a  cost  of  $15.53,  being  $13.50    j 
fare  plus  $2.03  tax.  The  ticket  was  made  out  for 
flight   579    on   March   9,    1954,    from   Los   Angeles 
to  San  Francisco.  The  major  portion  was  detached    ' 
and  retained  by  Agent  Winslow  but  the  passenger 
receipt  portion  was  stapled  inside  a  California  Cen- 
tral folder  which  was  handed  to  affiant.  This  ticket     i 
folder  is  attached  hereto  as  Exhibit  5. 

Because  of  weather  conditions  affiant  was  trans-  ] 
ported  by  automobile  from  Los  Angeles  Interna- 
tional Airport  to  Lockheed  Air  Terminal  at  Bur-  ^ 
bank.  Upon  arrival  there,  affiant  and  other  passen-  j 
gers  boarded  California  Central  flight  579,  which  | 
arrived  in  San  Francisco  at  10:10  p.m.  Hk^  same  ' 
evening. 

[Seal]  /s/  ROBERT  F.  RICKEY.  j 

I 
Subscribed  and  sworti  \()  before  lue  this  2()th  day     ' 

of  April,  1954.  j 

[S( >al]         /s/  LOUISE  S.  MYERS, 

Notary  Public,  I).  C. 
My  Commission  (^xpin^s  1/14/58.  [S8] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

City  of  Washington, 
District  of  Columbia — ss. 

Mrs.  James  E.  Cook,  being  first  duly  sworn,  de- 
poses and  says  that: 

1.  She  resides  at  1225  Savannah  Street  S.  E., 
Washington,  D.  C. 

2.  On  or  about  Tuesday,  December  8,  1953,  while 
visiting  at  1450  E.  Washington  Street,  San  Diego, 
California,  she  phoned  the  number  listed  in  the  then 
effective  San  Diego  phone  directory  as  that  of  Air 
America,  for  the  purpose  of  making  reservations  for 
herself  and  her  two-year-old  daughter,  and  her  in- 
fant son  to  fly  to  Washington,  D.  C. 

3.  She  did  in  fact  make  such  reservations  on  a 
flight,  which  according  to  the  reservations  agent  w^as 
to  depart  San  Diego  at  7  p.m.  on  December  11,  1953, 
and  arrive  in  Washington,  D.  C,  at  2:30  p.m.  EST, 
on  December  12,  1953. 

4.  On  Friday,  December  11,  1953,  tickets  were 
delivered  to  her  at  the  address  stated  in  paragraph 
2  above,  for  which  she  gave  the  messenger  a  check 
in  the  amount  of  $154.39.  The  ticket  envelope  con- 
tained California  Central  gate  passes  for  herself 
and  for  her  daughter,  Miss  Ardis  Cook,  and  the 
document  attached  as  Exhibit  #1  was  the  Gate  pass 
for  her  daughter. 

5.  Inside  each  gate  pass  was  stapled  a  ticket  for 
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transportation  on  California  Central  Aiilines  from 
San  Diei2:o  to  Burbank,  California,  and  a  North  Star 
Aircoaeh  ticket  for  transportation  from  Burbank 
to  Washin^on,  D.  C.  [Vil] 

6.  On  December  11,  1953,  she  and  her  two  chil- 
dren ap])eared  at  the  California  Central  Airliners 
counter  at  Lindbergh  Field,  San  Diego,  at  approxi- 
mately 6 :30  p.m.  PST,  presented  their  tickets  to  the 
agent  on  duty,  who  removed  the  California  Central 
Airlines  tickets  from  the  gate  pass,  and  they  did  in 
fact  fly  from  San  Diego  to  Burbank,  California,  on 
a  California  Central  Airlines  plane  that  was  sched- 
uled to  depart  from  San  Diego  at  7  ]).m.  PST,  ])nt 
which  did  in  fact  depart  at  approximately  7:30  pju. 

7.  Immediately  upon  arival  at  Burbank,  she 
checked  in  at  the  Caribbean  American  counter,  as 
directed  in  the  California  Central  gate  pass  attached 
as  Exhibit  1,  for  flight  1211P]  which  was  to  de])art 
for  Washington,  D.  C,  at  9:30  ]).ni.  PST.  Decem- 
ber 11,  1953.  Due  to  protracted  delays  of  such  flight, 
she  canc(»lled  her  resei'vations  on  Caribbean  Ameri- 
can Airlines  and  subsequently  flew  to  Washington 
on  Amei'ican  Airlines. 

/s/  MRS.  JAMES  E.  COOK, 

(Muriel  Cook.) 

Sworu  to  bel'oi'e  nie  this  8th  day  of  Mai-eh,   \9')A. 

[Seal]  /s/  LOUISK  S.  MYERS, 

Notary  Public,  D.  C. 
My  Commission  expires:  1/14/58.  [l-'J] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  FOR  JUDGMENT 
ON  THE  PLEADINGS 

Please  Take  Notice  that  the  undersigned  will 
bring  the  attached  Motion  on  for  hearing  before  the 
above-entitled  Court  at  Room  5,  United  States 
Courts  and  Post  Office  JJuilding,  Los  Angeles,  Cali- 
fornia, on  the  19th  day  of  July,  1954,  at  10:00 
o'clock  in  the  forenoon  of  that  day,  or  as  soon  there- 
after as  counsel  can  be  heard. 

Said  Motion  will  be  based  upon  plaintiff's  Com- 
plaint and  defendant's  Answer  thereto,  the  Points 
and  Authorities  filed  in  these  proceedings,  and  will 
be  made  pursuant  to  Rule  12  of  the  Federal  Rules 
of  Civil  Procedure. 

Dated:  July  12,  1954. 

PERRY  H.  TAFT,  and 

ALFRED  C.  ACKERSON, 

By  /s/  ALFRED  C.  ACKERSON, 

Attorneys  for  Defendant.  [135] 
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[Title  of  District  Court  and  f 'aus(\] 

MOTION   FOR   JUDGMENT 
ON  THE  PLEADINGS 

Defendant  movers  the  Court  to  enter  judgment  on 
tlie  pleadings  in  favor  of  the  defendant  and  to  dis- 
miss this  cause  at  the  plaintiff's  costs  for  the  rea- 
son that  the  plaintiff  in  its  complaint  has  failed  to 
state  a  claim  ag'ainst  the  defendant  upon  which  re- 
lief can  be  granted. 

Dated  July  12,  1954. 

PERRY  H.  TAPT,  and 
ALFRED  C.  ACKERSON, 
By  /s/  ALFRED  C.  ACKER  SON, 

Attorneys  for  Defendant. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  July  13,  1954.  [136] 


[Title  of  District  Court  and  Cause.] 

ORDER 
Westover,  J : 

For  the  r(\asons  set  forth  in  MiMnoiaiiduni  of 
Opinion  I'e  Order  to  Show  Caus(^  in  Case  #16J54, 
C^ivil  Aeronautics  Hoard  vs.  Friedkin  AcM-onautics, 
Inc.,  which  iMenioi'anduni  was  iWvd  tins  (lati\  de- 
f(»ndant's  motion  to  dismiss  in  the  ahove-entitlcd 
action  is  granted. 

Dated:    Septemhei-  17,  1954. 

[Endorsed]:     Filed  Sei)tember  17,  I9:>4.  [I.'IS] 


California  Central  Airlines,  Inc.  4f» 

United  States  District  Court,  Southern  District 
of  Califoi-nia,  Central  Division 

Civil  No.  16755-HW 


CIVIL  AERONAUTICS  BOARD, 


Plaintiff, 


vs. 


CALIFORNIA  CENTRAL  AIRLINES,  INCOR- 
PORATED, 

Defendant. 

ORDER  AND  JUDGMENT   GRANTING 
MOTION  TO  DISMISS 

This  cause  came  on  for  hearing  on  the  19th,  22nd, 
23rd,  and  26th  days  of  July,  1954,  on  the  motion  of 
plaintiff  for  preliminary  injunction  and  on  the 
motion  of  defendant  to  dismiss  the  Complaint; 
whereupon,  after  receiving  evidence,  both  oral  and 
documentary,  and  after  hearing  arguments  of  coun- 
sel for  the  respective  parties,  and  upon  due  consider- 
ation thereof. 

It  is  Hereby  Ordered,  Adjudged,  and  Decreed  that 
the  motion  of  plaintiff  for  a  preliminary  injunction 
be  and  hereby  is  denied ;  that  the  motion  of  defend- 
ant for  dismissal  of  the  action  be  and  hereby  is 
granted,  and  that  judgment  is  hereby  rendered  dis- 
missing the  Complaint. 

Dated:     September  23rd,  1954. 

/s/  HARRY  C.  WESTOVER, 

U.  S.  District  Judge.  [139] 
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Approved  as  to  fomi: 

STANLEY  N.  BARNES, 

Assistant  Attorney  General ; 

LAUGHLIN  E.  WATERS, 

United  States  Attorney; 

MAX  P.  DEUTZ, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division ; 

ANDREW  J.  WEISZ, 

Assistant  U.  S.  Attorney; 

JAMES  E.  KILDAY  and 
ALBERT  PARKER, 

Special  Assistants  to  the 
Attorney  General ; 

JOHN  F.  WRIGHT, 

Acting  Chief,  Office  of  Comi)liance,  Civil  Aeronautics 
Board ; 

By  /s/  ANDRKW  J.  WEISZ, 

Attorneys  foi'  Plaintiff. 

[Endorsed]:     Filtnl    ScptcMnher  2:^,   19r)4. 
Docketed  and  cnttMvd  Scptcnihci- IM,  l!):)l.  [140] 
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[Title  of  District  Court  and  (-ause.] 

NOTICE  OF  APPEAL  TO  UNITED  STATES 
COURT    OF    APPEALS    UNDER    RULE 

73(b) 

Notice  is  hereby  given  that  the  Civil  Aeronautics 
Board,  plaintiff  above  named,  hereby  appeals  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  order  and  final  judgment  entered  in 
this  action  on  September  23,  1954,  denying  plain- 
tiff's motion  for  a  preliminary  injunction  and  grant- 
ing the  motion  of  defendant  for  dismissal  of  the 
action, 

STANLEY  N.  BARNES, 

Assistant  Attorney  General; 

LAUGHLIN  E.  WATERS, 
United  States  Attorney; 

MAX  F.  DEUTZ, 

Assistant    U.    S.    Attorney, 
Chief  of  Civil  Division; 

/s/  ANDREW  J.  WEISZ, 

Assistant  U.  S.  Attorney; 

/s/  DANIEL  M.  FRIEDMAN, 
Special  Assistant  to  the 
Attorney  General ; 

JOHN  F.  WRIGHT, 

Attorney,  Office  of  Compliance,  Civil   Aeronautics 
Board,  Attorneys  for  Plaintiff. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]  :     Filed  November  22,  1954.  [142] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  E.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  fore,c:oin,^'  papres 
numbered  1  to  149,  inclusive,  contain  full,  true  and 
correct  copies  of  Complaint;  Answer;  Order  to  Show 
Cause  with  Affidavits  in  Support;  Affidavit  of  Edna 
K.  Sherman  in  Opposition  to  Temporary  Injunc- 
tion; Motion  and  Notice  of  Motion  for  Judjxment 
on  the  Pleading's;  Order  Grantins:  Motion  to  Dis- 
miss; OrdcM'  and  Judpnent  Granting  Motion  to  Dis- 
miss ;  Notice  of  Appeal ;  Order  Extending  Time  to 
File  Record  and  Docket  A])peal ;  Designation  of 
Record  on  Appeal  and  Statement  of  Points  on 
Which  Appellant  Intends  to  Rely  on  A])])eal ;  which, 
together  with  the  original  Plaintiff's  Exhibits  1  to 
n,  inclusive,  transmitted  hei'cwitli ;  and  the  Ke- 
])()rt(T's  Transcript  of  Proceedings  lu^ld  on  Jul> 
19,  22,  23  and  26,  1954,  and  Memorandum  of  Opin- 
ion Re  Order  to  Show  Cause,  which  arc  pliysically 
a  pnrt  of  the  transcri])t  of  I'fM'ord  on  a]>p(\'i]  in  the 
case  of  Civil  Aei-onnutics  Honi'd  v.  Fi-iedkin  Acm'o- 
nautics.  Inc.,  etc,  Disti'ict  Court  No.  l()jr)4-inV 
Civil,  ;i  (M)m])anion  cnsi^  to  the  one  Ikm'imu,  con- 
stitute the  ti'anscript  of  I'ccoi-d  on  n|)pi\-il  to  thi^ 
United  Stntes  (^oui-t  of  Appeals  ['ov  the  Niiith  Cir- 
cuit. 
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Witness  my  hand  and  tlie  seal  of  said  District 
Court  this  7th  day  of  February,  1955. 

[Seal]  EDMUND  L.  SMITH, 

Clerk. 

By  /s/  THEODORE  HOCKE, 
Chief  Deputy. 


[Endorsed] :  No.  14649.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Civil  Aeronautics 
Board,  Appellant,  vs.  California  Central  Airlines, 
Incorporated,  Appellee.  Transcript  of  Record.  Ap- 
peal from  the  United  States  District  Court  for  the 
Southern  District  of  California,  Central  Division. 

Filed :  February  8,  1955. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14648 


CIVIL  AERONAUTICS  BOARD,  I 

Appellant,  i 

vs.  \ 

CALIFORNIA  CENTRAL  AIRLINES,  INCOR-    i 
PORATED, 

Appelleo. 
No.  14649 

CIVIL  AERONAUTICS  BOARD, 

I 

Appellant, 

vs. 

FRIEDKIN  AERONAUTICS,  INC.,  Doin?  Busi-    | 
ness  as  PACIFIC  SOUTHWEST  AIRLINES,    I 

Appellee.  i 

STIPULATION  RE  CONSOLIDATION  OF  ' 
APPEALS  AND  ORDER  THEREON     i 

I 

I 

Whereas,  the  above-entitled  actions  were  tried  to- 
gether in  the  United  States  District  Court  for  the 
Southei'n  District  of  California,  Central   Division,    ' 
l)efore  the  Honorable  Harry  C.  Westover,  Jud.ue  of   : 
said  Court,  and 

Whereas,  the  said  actions  pi-esent  coniinoii  ques-  i 
tions  of  law,  and  were  decided  uj)on  said  common  I 
questions  of  law  in  the  Court  below,  and  ^ 


California  Central  Airlines,  Inc.  51 

Whereas,  it  appears  both  expedient  and  economi- 
cal that  these  appeals  should  be  heard  and  con- 
sidered together, 

It  Is  Hereby  Stipulated  by  and  l^etween  the  re- 
spective parties  hereto,  through  their  attorneys,  and 
subject  to  the  approval  of  the  Court,  that  the  said 
appeals  may  be  heard  and  considered  together  and 
consolidated  for  the  purposes  of  appeal. 

STANLEY  N.  BARNES, 

Assistant  Attorney  General ; 

LAUGHLIN  E.  WATERS, 

United  States  Attorney ; 

MAX  F.  DEUTZ, 

Assistant  U.  S.  Attorney, 
Chief  Civil  Division ; 

/s/  ANDREW  J.  WEISZ, 

Assistant  U.  S.  Attorney; 

JAMES  E.  KILDAY,  and 
ALBERT  PARKER, 

Special  Assistants  to  the  At- 
torney General; 

JOHN  P.  WRIGHT, 

Acting  Chief,  Office  of  Compliance,  Civil  Aeronautics 
Board,  Attorneys  for  Appellant. 

MESERVE,  MUMPER  & 
HUGHES, 

By  /s/  LEWIS  T.  GARDINER, 

Attorneys  for  Appellee,  Fried- 
kin  Aeronautics,  Inc. 
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QUITTNER  &  STUTMAN, 
PERRY  H.  TAFT,  and 
ALFRED  C.  ACKERSON, 

By  /s/  ALFRED  C.  ACKERSON, 

Attorneys  for  Appellee,  Cali- 
fornia Central  Airlines,  Inc. 


ORDER 

Upon  consideration  of  the  foregoing  stipulation, 
and  good  cause  appearing  therefor, 

It  is  Ordered  that  the  above-entitled  appeals  shall 
be  heard  and  considered  together,  and  consolidated 
for  purposes  of  appeal. 

Dated:     Feb.  9,  1955. 

/s/  WILLIAM  DENMAN, 
Chief  Judge. 

/s/  WM.  HEALY, 

/s/  H.  T.  BONE, 

Judges  of  the  United  States 
Court,  of  Api)eals. 

[Endorsed] :     Filed  Fel)ruary  10,  1955. 
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[Title  of  Court  of  Appeals  and  Cause.] 

Nos.  14648  &  14649 

STATEMENT  OP  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  ON  AP- 
PEAL 

In  accordance  with  Rule  19(6)  of  the  Rules  of 
Practice  of  this  Court,  Appellant  states  that  the 
points  on  which  it  intends  to  rely  on  appeal  are 
as  follows : 

Point  I. 

The  District  Court  erred  in  holding  that  the 
economic  regulatory  provisions  of  the  Civil  Aero- 
nautics Act  have  no  application  to  a  common  carrier 
by  air  whose  operations  of  aircraft  are  confined 
within  the  boundaries  of  a  single  state. 

Point  II. 

The  District  Court  erred  in  failing  to  recoginze 
and  to  hold  upon  the  basis  of  the  record  below  that 
defendants  are  engaged  in  unauthorized  interstate 
air  transportation  within  the  meaning  and  in  viola- 
tion of  the  Civil  Aeronautics  Act. 

Point  III. 

The  District  Court  abused  its  discretion  in  deny- 
ing the  motions  below  for  temporary  injunctions. 
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Point  IV. 

The  District  Court  erred  in  dismissing  the  com- 
plaints below. 

STANLEY  N.  BARNES, 

Assistant  Attorney  General; 

LAUGHLIN  E.  WATERS, 

United  States  Attorney ; 

MAX  P.  DEUTZ, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division; 

/s/  ANDREW  J.  WEISZ, 

Assistant  U.  S.  Attorney; 

/s/  DANIEL  M.  FRIEDMAN, 

Special   Assistant   to  the  At- 
torney General ; 

JOHN  F.  WRIGHT, 

Attorney,  Office  of  Compliance,  Civil  Aeronautics 
Board,  Attorneys  for  Plaintiff. 

Affidavit  of  Service  by  Mail  attached. 
[Endoi'sed]  :     Filed  February  16,  1955. 
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fvit  tbe  ^nlti  CiratiL 


EVELYN  HUBNER, 

Appellant, 
vs. 

LLOYD   M.   TUCKER,   Special   Agent,   Internal 
Revenue  Service, 

Appellee. 


tEPransicript  of  Becorb 


Appeal  from  the  United  States  District  Court  for  tlie 

Southern  District  of  California, 
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United  States  District  Court  for  the  Southern 
District  of  California,  Southern  Division 

Civil  No.  1691 

LLOYD    M.    TUCKER,    Special   Agent,    Internal 
Revenue  Service, 


vs. 
EVELYN  HUBNER, 


Petitioner, 


Respondent. 


PETITION  FOR  ORDER  OP  ATTACHMENT 
OF  PERSON  FOR  CIVIL  CONTEMPT 

(Internal  Revc^nue  Code,  1954,  Section  7601) 

Your  petitioner,  Lloyd  M.  Tucker,  Special  Agent, 
Internal  Revenue  Service,  respectfully  represents  as 
follows  : 

I. 

This  action  arises  and  jurisdiction  is  granted  this 
Court  under  the  provisions  of  the  Internal  Revenue 
Code  of  1954,  68A  Stat.,  Sections  7402,  7602,  7603, 
7604,  7605;  Federal  Rules  of  Civil  Procedure  64, 
81  (a)  (3)  ;  and  Title  28  United  States  Code,  Sec- 
tions 1340  and  1345. 

II. 

That  petitioner  is  a  duly  appointed  and  acting 
Special  Agent  of  the  Internal  Revenue  Seivice  and 
has  been  authorized  by  the  Secretary  of  the  Treas- 
ury to  perform  the  duties  of  such  office  and,  spe- 
cifically, the  duties  referred  to  in  Sections  7603  and 
7604  of  the  Internal  Revenue  Code,  1954. 
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III. 

That  at  all  tinu^s  herein  mentioned  the  internal 
revenue  tax  liability  of  Clifford  O.  Boren  and  Delta 
M.  Boren  was,  and  is,  under  inquiry  and  determina- 
tion by  the  Internal  Revenue  Service;  tliat  respond- 
ent, Evelyn  Hubner,  has  possession,  [2*]  care,  and 
custody  of  certain  books,  records,  papers  and  data 
hereinafter  set  forth;  that  said  books,  records,  pa- 
pers and  data  contain  therein  entries  relating  to 
the  business  of  aforesaid  Clifford  O.  Boren  and 
Delta  M.  Boren ;  that  said  books,  records,  papers  and 
data  are  material  and  relevant  to  said  inquiry. 

IV. 

That  said  books,  records,  papers  and  data  are  as 
follows :  Books  of  account  of  the  partnership  known 
as  the  Hubner  Building  Company,  relating  to  trans- 
actions had  by  that  partnership  with  the*  aforesaid 
Clifford  O.  Boren  and  Delta  M.  Boren  for  the  years 
1950,  1951,  and  1952,  together  with  ]>ay  checks,  in- 
voices, correspondence,  and  any  nnd  all  miscellane- 
ous records,  data  and  memoranda  relating  to  the 
transactions  between  said  ])artnership  nnd  the  above- 
named  taxpayers. 

V. 

That  on  November  4,  1954,  respondent,  Evelyn 
Hubner,  was  summoned  under  tlu^  TntcM-nal  Revenue 
laws  to  appear  before  petiti(^n(M*  at  527  T.and  Title 
Building,  235  Broadway,  San  Dieg(\  Califoi-nia,  on 
November  29,  1954,  at  10:00  o\']ork  a.m.  and  ihrvo 
to  testify  aiid  to  produce  among  oth(M*  documents 
said  books,  records,  ])a|)ers,  and  data;  that   foi'  that 


•Pnffe  niitnhennt;  appearini;  at  foot  of  paf^e  of  oiiictnal  Ortifled 

■rnn^s'Tint  of  Record. 
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purpose  a  summons  dated  November  4,  1954,  was 
issued  by  petitioner  directed  to  respondent,  a  true 
and  correct  copy  of  which  is  attached  hereto  and  in- 
corporated herein  as  though  set  forth  in  full. 

VI. 

That  on  November  4,  1954,  at  San  Diego,  Cali- 
fornia, said  summons  was  personality  served  by  de- 
livering in  hand  to  respondent  an  attested  copy 
thereof;  that  the  certificate  of  the  service  of  said 
summons  appears  on  the  back  of  said  summons ;  that 
a  true  and  correct  copy  of  said  certificate  is  attached 
hereto  and  incorporated  herein  as  thoug'h  set  forth 
in  full. 

VII. 

That  respondent,  Evelyn  Hubner,  resides  in  San 
Diego  County  within  the  Southern  District  of  Cali- 
fornia. 

VIII. 

That  respondent  did  wilfully  and  knowingly  neg- 
lect and  refuse  to  obey  said  summons  as  required, 
in  that  respondent  did  appear  at  the  time  and  place 
set  forth  [3]  in  the  summons  but  did  not  produce 
said  books,  records,  papers  and  data. 

Wherefore,  your  petitioner  prays : 

1.  That  an  attachment  be  issued  against  said 
Evelyn  Hubner  as  for  a  contempt  directed  to  the 
United  States  Marshal  or  his  deputy  for  the  arrest 
of  said  Evelyn  Hubner,  and  that  an  order  be  issued 
therefor;  or  that,  in  lieu  thereof,  said  Evelyn  Hub- 
ner be  ordered  to  show  cause,  if  any  there  be,  wliy 
an  attachment  should  not  issue  asrainst  her  as  for 


6  Evehpi  Huhner  vs, 

a  contempt  and  why  slie  should  not  hr  conipclled  to 
answer  j^etitioner's  questions  and  i)ioduce  said 
books,  records,  papers  and  data  and,  fuither,  why 
she  should  not  be  held  in  civil  contempt. 

2.  That  if  satisfactory  ])]*()of  hr  made  and  no 
sufficient  showing  to  the  contrary  shall  appear,  that 
this  Court  issue  an  attachment  providing  for  the 
arrest  of  said  Evelyn  Hubner,  compel  said  Evelyn 
Hubner  to  answer  petitioner's  questions  and  pro- 
duce said  books,  records,  papers  and  data,  and  for 
failure  thereof  to  hold  said  Evelyn  Huliner  in  civil 
contom]it. 

3.  That  such  further  orders  be  made  consistent 
with  the  law^  for  punishment  of  civil  contempt  to 
enforce  obedience  to  the  requirements  of  said  sum- 
mons as  may  be  necessary  in  the  circumstances. 

4.  For  such  other  and  further  relief  as  to  the 
Court  may  seem  just  and  pro])er. 

LAUGHLIN  E.  WATERS, 
United  Statics  Attorney ; 

EDWARD  R.  McHALE, 

Assistant  U.  S.  Attorney, 
Chief,  Tax  Division: 

HARRY  1).  STEWAKM)  and 
MOWARI)  R.  HAKKMS, 
Assistants  Tnited  States 

AttoiMH'V  : 

/s/  ITOWARl)  R.  HAKMUS, 

Attorneys  for  PetitioiUM'. 

Dulv  v(M-iii«M].  [-4] 
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U.  S.  Treasury  Department — Internal 
Revenue  Service 

SUMMONS 

In  the  matter  of  the  tax  liability  of: 

CLIFFORD  O.  BOREN  and 
DELTA  M.  BOREN. 

Internal  Revenue  District  of  Los  Angeles 

Period (s)  : 

Years  1950,  1951,  and  1952. 
The  Commissioner  of  Internal  Revenue 

To :  Evelyn  Hubner. 

At :  San  Diego,  California. 

Greeting: 

You  are  hereby  summoned  and  I'equired  to  appear 
before  Lloyd  M.  Tucker,  an  officer  of  the  Internal 
Revenue  Service,  to  give  testimony  relating  to  the 
tax  liability  and/or  the  collection  of  the  tax  lia- 
bility of  the  above-named  person  for  the  period (s) 
designated  and/or  to  bring  with  you  and  produce 
for  examination  the  following  books,  records,  and 
papers  at  the  time  and  place  hereinafter  set  forth : 
Books  of  account  of  the  partnership  known  as  the 
Hubner  Building  Company  and  the  corporation 
known  as  the  Hubner  Buildinc^  Company  relating 
to  transactions  had  by  that  partnership  and  corpo- 
ration with  the  above-named  Clifford  O.  Boren  and 
Delta  M.  T3oron  for  the  vears  aliove  stated.  to<>:ethrr 
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with  paid  cliocks,  invoices,  con'esjxjndeiico,  and  any 
and  all  miscellaneous  records,  data,  and  memoranda 
relating  to  transactions  between  the  Hubner  Build- 
ing Company  and  the  above-named  taxpayers. 

Place  and  time  for  appearance:  at  527  Land  Title 
Building,  235  Broadway,  San  Diego,  California, 
on  the  29th  day  of  Nov(^mbor,  1954,  at  10:00 
o'clock  a.m. 

Failure  to  comply  with  this  summons  will  lender 
you  liable  to  proceedings  in  the  district  court  of  the 
United  States  or  before  a  United  States  Commis- 
sioner to  enforce  obedience  to  the  requirements  of 
this  summons,  and  to  punish  default  or  disobedience. 

Issued  under  authority  of  Section  7602,  Internal 
Revenue  Code  of  1954  this  5th  day  of  \ovem])(M\ 
1954. 

/s/  LLOYD  M.  TUCKER, 

Special  Agent,  Internal 
Revenue  Service.  [6] 


CERTIFICATE  OF  SERVICE  OF  SUMMONS 

(Pursuant  to  Section  7(>0;^,  Intcriial  Revi^nue 
Code  of  1954) 

I  hereby  ccu'tify  that  I  served  th(^  sununons  on  the 
reverse  hereof. 

Date  Summon^  S(M'\(m1:  On   XoM'nibei-  T),   1!)")!. 
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Time:    11:40   a.m.     At:   2676   Ridgeview    Dr.,    San 
Diego,  California. 

[x]  1  handed  an  attested  copy  thereof  to  the  person 
to  whom  it  was  directed. 

At :  2676  Ridgeview  Dr.,  San  Diego,  California. 
How  Summons  Was  Served  (Check  One) 

n  T  left  attested  copy  thereof  with  the  following 
person  at  the  last  and  usual  place  of  abode  of 
the  person  to  whom  it  is  directed. 

Name   

Address     

/s/  LLOYD  M.  TUCKER, 
Special  Agent. 

Sec.  7603.  Service  of  Simimons. — A  summons  is- 
sued under  Section  7602  shall  be  served  by  the  Sec- 
retary or  his  delegate,  by  an  attested  copy  delivered 
in  hand  to  the  person  to  whom  it  is  directed,  or  left 
at  his  last  and  usual  place  of  abode ;  and  the  certifi- 
cate of  service  signed  by  the  person  serving  the 
summons  shall  be  evidence  of  the  facts  it  states  on 
the  hearing  of  an  application  for  the  enforcement 
of  the  summons.  When  the  summons  requires  the 
production  of  books,  papers,  records,  or  other  data, 
it  shall  be  sufficient  if  such  books,  papers,  records, 
or  other  data  are  described  with  reasonable  cer- 
tainty. 

[Endorsed]:     Filed  December  14,  1954.  [7] 
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fully  in  her  sole  possession,  and  no  other  person  has 
or  claims  to  have  an}'  interest  in  such  l)ooks,  rec- 
ords, etc. 

III. 
Answering  ParagTaph  VIII  of  the  Petition  re- 
spondent alleges  that  she  did  not  produce  said 
books,  records,  papers  and  data  at  the  time  and 
place  set  forth  in  the  summons,  and  further  alleges 
that  at  said  time  and  place  she,  among  other  things, 
relied  upon  and  asserted  her  rights  under  the  Fifth 
Amendment  to  the  Constitution  of  the  United 
States  to  refuse  to  incriminate  herself. 

/s/  ROBERT  W.  CONYERS, 

Attorney  for  Respondent. 
Duly  verified. 

[Endorsed]:     Filed  January  5,  1955.  [11] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  JACK  M.  HARRISON  RE 
PETITION   FOR   ORDER  OF   ATTACHMENT 

State  of  California, 
County  of  San  Diego — ss. 

Jack  M.  Harrison,  being  first  duly  sworn,  de- 
poses and  says: 

Affiant  is  an  attorney-at-law,  licensed  to  practice 
in  the  State  of  California  and  is  admitted  to  prac- 
tice before  the  Treasuiy  Department.  Affiant  is  a 
licensed  certified  ])ublic  accountant  m  flic  State  of 
California. 
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During  the  years  1950,  1951,  1952  and  1953  affi- 
ant was  one  of  the  attorneys  of  the  Hubner  Build- 
ing Co.  and  of  one  E.  J.  Hubner,  and  kept  books 
and  records  of  Hubner  Building  Co.,  made  entries 
thereon,  and  prepared  the  income  tax  returns  for 
E.  J.  Hubner  and  for  the  Hubner  Building  Co.; 
that  at  all  times  during  such  years  the  books  and 
records  of  Hubner  Building  Co.  were  kept  in  affi- 
ant's office  and  under  his  control. 

Prior  to  November  10,  1952,  one  Henry  N.  Miller, 
known  [12]  to  affiant  as  a  revenue  agent  of  the 
United  States  Treasury,  examined  the  books  and 
records  of  the  Hubner  Building  Co.  for  the  period 
February  14,  1950,  through  September  30,  1950, 
during  which  period  said  Hubner  Building  Co.  was 
a  corporation.  As  a  result  of  that  investigation,  an 
adjustment  in  the  tax  liability  of  said  corporation 
was  made  by  way  of  an  over-assessment  of  $17,- 
766.99. 

Between  December  16,  1953,  and  March  2,  1954, 
one  John  L.  Mclver,  known  to  affiant  to  be  a  rev- 
enue agent  of  the  United  States  Treasury,  con- 
ducted an  investigation  of  the  books,  records, 
checks,  invoices,  credits,  and  other  data  and  memo- 
randa of  the  Hubner  Building  Co.  for  the  taxable 
years  ending  February  28,  1951,  and  February  29, 
1952,  and  of  the  members  of  Hubner  Building  Co. 
for  the  taxable  years  ended  December  31,  1951,  and 
December  31,  1952.  Such  investigation  was  con- 
ducted on  the  premises  and  in  the  office  of  affiant 
and  all  such  records  of  which  affiant  had  control 
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were  made  availal)le  to  said  John    J..   Mcivei'   for 
examination  and  investigation. 

During  the  period  of  investigation  by  said  Jolin 
L.  Mclver,  said  MeTver,  on  occasion,  had  with  him 
the  aforesaid  Henry  Miller,  who  likewise  eondiu-ted 
an  examination  of  the  aforesaid  books  and,  in  i>ai- 
ticular,  such  of  the  aforesaid  ])ooks  and  records  as 
related  to  the  transactions  had  between  Huhner 
Building  Co.  and  Clififord  O.  Vx^ren  and  Delta  M. 
Boren  and  the  Clifford  O.  Boren  Contracting  Co., 
Inc.  Said  Miller  requested  of  affiant  and  received 
permission  for  the  removal  from  said  office  of  cer- 
tain records,  including  checks,  iii voices  and  coiie- 
s})ondence  s])ecifically  relating  to  said  ti'ansactions. 
Affiant  understood  that  tlu^se  records  were  removed 
by  said  MillcM*  for  the  puiposc  of  photostating  the 
same.  Thereafter  said  records  \vci*c  letuiiicd  to 
affiant  and  i-e])lace(l  in  the*  tiles  ot*  said  Ilubner 
Building  Co. 

/s/  JACK  M.  HARRISON. 

Subscribed  and  sworn  to  l)efoi'(^  me  this  .Ith  day 
of  Jaiuiary,  1955. 

[Seal]  /s/  JOHN   A.   HRANT, 

Not^U'y  Public  in  and  foi*  Sai<l 
County  and  Stat(\ 

[JMidorscMl]:      ImIc.1  January  5,  lf)55.  [i:^] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  BEATRICE  EVELYN  HUB- 
NER  RE  PETITION  FOR  ORDER  OF  AT- 
TACHMENT 

State  of  California, 
County  of  San  Diego — ss. 

Beatrice  Evelyn  Hubner,  being  first  duly  sworn, 
deposes  and  says: 

Affiant  is  the  respondent  made  a  party  to  the 
above-entitled  action  under  the  name  of  Evelyn 
Hubner.  Affiant's  maiden  name  was  Beatrice  Eve- 
lyn Newsome;  affiant  intermarried  with  E.  J.  Hub- 
ner on  May  23,  1952. 

Prior  to  the  aforementioned  marriage,  on  or 
about  August  1,  1951,  E.  J.  Hubner  transferred  and 
deeded  to  affiant,  in  her  maiden  name,  certain  real 
property  in  the  County  of  San  Diego,  commonly 
known  as  the  Big  Oak  Ranch. 

Affiant,  as  wife  of  E.  J.  Hubner,  filed  a  joint  tax 
return  with  said  E.  J.  Hubner  for  the  taxable  year 
ending  December  31,  1952.  Included  in  said  tax  re- 
turn was  income  earned  by  E.  J.  Hubner  as  a  part- 
ner in  the  Hubner  Building  Co.  during  the  partner- 
ship's fiscal  year,  March  1,  1951,  through  and 
including  February  28,  1952. 

Affiant  now  has  in  her  possession  certain  books 
and  records  which  would  fall  within  the  definition 
set  forth  on  the  summons  which  is  the  subject  of 
this  [14]  action.    Said  books  and  records  relate  to 
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income  received  by  E.  J.  Hubner  during  the  years     ' 
1951  and  1952,  as  reported  on  the  joint  tax  return 
of  respondent  and  E.  J.  Hubner  for  the  taxable 
year  ending  December  31,  1952,  as  above  set  forth. 

Affiant  is  informed  and  believes,  and  therefore 
states,  that  no  other  person  has  or  claims  any  right     | 
or  interest  in  the  title  or  possession  of  said  ])ooks     \ 
and  records. 

/s/  BEATRICE  EVELYN  HUBNER.    j 

Subscribed  and  sworn  to  l)ofore  me  this  5th  day 
of  Januarv,  1955. 

%/     7 

[Seal]        /s/  H.  M.  FISHER,  I 

Notary  Public  in  and  for  the  County  of  San  Diego,     | 
State  of  California. 

[Endorsed]:     Filed  January  5,  1955.  [15]  I 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  H.  M.  FISHER  RE  PETITION 
FOR  ORDKR  OF  ATTACHMENT 

State  of  (California, 
County  of  San  Diego — ss. 

II.  M.  Fisher,  l)eing  tii-st  duly  sworn,  de])oses  and 
says : 

He  is  one  of  the  attorneys  for  Respondent  Bea- 
trice Evelyn  Hubner  (who  is  a  party  to  tliis  action 
under  tlie  nauu*  of   l^v(^l\•n    IIuhiKM*')   and   has  })ocu 
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acting  as  such  since  January,  1954.  In  the  course 
of  such  employment  he  has  represented  Beatrice 
Evelyn  Hubner  in  both  her  individual  capacity  and 
as  executrix  of  the  Estate  of  Elmer  John  Hubner, 
deceased.  On  or  about  April  26,  1954,  affiant  was 
contacted  by  John  L.  Mclver,  who  was  and  is  a 
Revenue  Agent  with  the  Bureau  of  Internal  Rev- 
enue; that  Mr.  Mclver  represented  that  he  had 
made  an  investigation  of  the  Hubner  Building  Co. 
books  and  records  and  was  in  the  process  of  ascer- 
taining the  necessity  of  making  further  assessments 
against  the  decedent,  E.  J.  Hubner,  and  that  for 
such  purpose  he  was  desirous  of  examining  certain 
personal  records  of  said  E.  J.  Hubner  and  he  there- 
fore requested  affiant  to  supply  such  records  for 
examination.  The  years  under  investigation  covered 
the  period  of  the  active  operation  of  the  Hu]:)ner 
Building  Co.,  to  wit  1950,  1951,  [16]  1952  and  1953. 

Affiant  had  a  iiuml)er  of  conversations  with  said 
Mclver  regarding  the  tax  liability  of  E.  J.  Hubner 
and  affiant  supplied  to  Mclver  such  records  as  he 
was  able  to  discover  and  obtain.  Upon  the  occasion 
of  the  first  such  conversation  affiant  asked  said  Mc- 
lver whethc^r  Mclver's  investigation  Avas  an  ordi- 
nary audit  of  the  tax  liability  of  E.  J.  Hubner  or 
was  in  the  nature  of  a  fraud  investigation,  where- 
upon said  Mclver  stated  to  affiant  that  at  the  time 
he  considered  it  an  ordinary  audit  and  he  hoped 
there  would  l)e  no  fi'aud  matters  involved.  At  the 
last   confcn'ouce   held    between    affiant    and    Mclver 
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affiant  was  shown  Mclver's  work  sheets  and  calcula- 
tions. Mclver  informed  affiant,  on  the  basis  of  said 
calculations  and  work  sheets,  that  said  Mclver  calcu- 
lated income  tax  deficiency  of  E.  J.  Hubner  for  the 
year  ending  December  31,  1951,  in  the  amount  of 
$13,666.64,  and  that  he  calculatc^d  over-payment  of 
E.  J.  Hubner  and  Beatrice  Evelyn  Hubner  for  the 
tax  year  ending  December  31,  1952,  in  the  sum  of 
$1,687.06.  At  such  conference  Mclver  requested  af- 
fiant to  procure  acceptance  by  Beatrice  Evelyn 
Hubner  of  such  redetermination  on  Treasury  De- 
partment Form  No.  870.  Thereupon  affiant  ques- 
tioned said  Mclver  on  whether  or  not  a  fraud 
investigation  was  then  under  way  or  contemj)lated 
on  the  same  years  as  to  the  same  taxpayers  and 
said  ^Iclver  stated  that  he  was  not  making  a  fraud 
investigation,  but  that  there  was  a  definite  likeli- 
hood that  a  fraud  investigation  would  be  initiated. 
Mclver  further  stated  that  any  deficiency  assessed 
against  E.  J.  Hubner  could  be  collected  from  cer- 
tain real  and  personal  property  held  by  Beatrice 
Evelyn  Hubner  as  her  separate  property,  in  that 
said  E.  J.  Hubner  during  his  lifetime  liad  made  a 
gift  of  certain  real  ])ro])erty,  commonly  known  as 
Big  Oak  Banch,  San  Diego  County,  to  Beatrice 
Evelyn  Hubner  and  that  tlu*  aforesaid  se]^arate 
property  could  be  traced  back  through  the  gift  of 
Big  Oak  Ranch  and  that,  ther(*r()r(\  such  separate 
])ro])erty  would  be  subject  to  a  transferee's  liability 
und(»r  the  Internal  Beveinie  Code  for  deficiencies 
•A\\<\  ri'aiid  ])enaHi(^s. 


Lloyd  M,  Tucker,  etc,  1 1  ^ 

On  receiving  such  explanation  from  said  Mclver, 
affiant  informed  said  Melver  that  he  would  not  ad- 
vise said  Beatrice  Evelyn  Hubner  to  consent  to  the 
redetermination  of  tax  for  the  years  1951  and 
1952,  as  presented  by  said  Mclver,  for  the  reason 
which  affiant  stated  to  said  Mclver  that  said  Bea- 
trice Evelyn  [17]  Hubner  might  find  it  necessary  to 
protect  her  separate  property  against  a  transferee's 
liability  on  the  deficiency  then  presented  by  said 
Mclver,  and  that  after  the  expenditure  of  time  and 
money  in  the  defense  of  her  property,  she  miglit 
then  find  it  necessary  to  again  protect  her  separate 
property  from  a  transferee's  liability  upon  a  pos- 
sible fraud  deficiency  against  said  E.  J.  Hubner. 
Thereafter  said  Beatrice  Evelyn  Hubner  received 
from  the  Director  of  Internal  Revenue,  U.  S.  Treas- 
ury Department  Form  No.  1200,  commonly  referred 
to  as  a  thirty-day  letter,  which  letter  bore  the  date 
of  September  7,  1954,  and  covered  the  aforesaid  de- 
ficiency assessment  of  $13,666.64  for  the  taxable 
year  ending  December  31,  1951,  and  that  she  also 
received  from  the  Director  of  Internal  Revenue 
U.  S.  Treasury  Department  Form  No.  1200,  com- 
monly referred  to  as  a  thirty-day  letter,  which  let- 
ter bore  the  date  of  September  7,  1954,  and  covered 
the  aforesaid  over-assessment  of  $1,687.06  for  the 
taxable  year  ending  December  31,  1952. 

On  or  about  October  22,  1954,  affiant  attended  a 
conference  at  which  petitioner  herein  and  Forrest 
Cawkins  were  present.  Forrest  Cawkins  is  known 
to  affiant  as  an  agent  of  the  Treasury  Department 
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and  aiclin<^  and  assisting  petitioner  in  the  investiga- 
tion in  which  the  summons  which  is  the  subject  of 
this  action  was  issued.  At  said  conference  affiant 
stated  that  he  had  reason  to  believe  that  the  j)ur- 
pose  of  the  investigation,  pursuant  to  which,  the 
summons  which  is  the  subject  of  this  action  was  is- 
sued, was,  in  fact,  directed  and  concerned  with  the 
tax  returns  of  E.  J.  Hubner  for  the  period  under 
investigation.  He  stated  to  petitioner  and  Cawkins 
that  he  did  not  feel  that  the  records  which  were  be- 
ing sought  should  be  delivered  to  them  on  the  mere 
representation  tliat  they  were  being  used  to  ex- 
amine the  tax  liabilities  of  Clifford  O.  Boren  and 
Delta  ^r.  Boren  and  not  that  of  E.  J.  Hubner. 
Either  petitioner  or  said  Cawkins  stated  to  affiant 
that  affiant  should  take  the  statement  on  the  sum- 
mons then  under  consideration  to  the  effect  that  it 
was  directed  to  the  tax  liability  of  the  Borens,  to  be 
an  assurance  from  the  Treasury  Department  that 
the  affairs  of  Hubner  were  not  under  investigation. 
Whereupon  affiant  stated  his  o])inion  to  1)0  that 
neither  petitioner  71  or  Cawkins  could  give  such  as- 
surance and  that  the  statement  on  tlie  summons 
above  referred  to  did  not  constitute  such  an  assui'- 
aiKM^  [T(S]  and,  further,  that  alliaiit,  as  attorney  foi- 
respondent,  would  permit  the  examination  of  the 
books  of  the  Hul)ne]'  T^iiildinu'  Co.  only  if  a  full- 
written  assurance  l)y  a  jxu-son  authorized  to  give 
such  assu7'ance  in  llic  Treasui-y  Dej^artment  W(M*e 
(](»1i\er('(l  to  affiant  oi'  rcspondcMit.    No  such  wrWirn 
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assurance    has    been    delivered    to    affiant    or    re- 
spondent. 

/s/  H.  M.  FISHER. 

Subscribed  and  sworn  to  before  me  this  5th  day 
of  January,  1955. 

[Seal]        /s/  ROBERT  C.  THAXTON, 
Notary  Public  in  and  for  the  County  of  San  Diego, 
State  of  California. 

[Endorsed] :     Filed  January  5,  1955.  [19] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  DELTA  M.  BOREN  RE 
PETITION  FOR  ORDER  OF  ATTACHMENT 

State  of  California, 
County  of  San  Diego — ss. 

Delta  M.  Boren,  being  first  duly  sworn,  deposes 
and  says : 

On  September  8,  1954,  your  affiant  was  contacted 
by  a  Mr.  Charles  D.  Ford,  who  identified  himself  as 
a  Revenue  Agent,  and  arranged  for  a  meeting  with 
your  affiant.  Your  affiant  met  with  Mr.  Ford  on 
September  14,  1954. 

On  September  14,  1954,  Mr.  Ford  informed  your 
affiant  that  he  liad  been  conducting  tax  fraud  ex- 
aminations and  that  he  was  a  fraud  agent.  He  said 
that  he  had  ])(^.?n  sent  down  to  San  Diego  to  in\'esti- 
gate  the  building  industry. 
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Mr.  Ford  informed  your  affiant  that  Mr.  Henry 
Miller  had  been  sent  in  to  make  investigations  for 
Mr.  Ford,  since  he  did  not  know  whether  he  had 
been  recognized  as  being  a  fraud  agent. 

On  September  15,  1954,  at  another  meeting  with 
Mr.  Ford,  he  stated  to  your  affiant  that  he  had  been 
doing  a  tax  fraud  [20]  investigation  of  E.  J.  Hub- 
ner. 

/s/  DELTA  M.  BOREN, 

Subscribed  and  sworn  to  before  me  this  3rd  day 
of  January,  1955. 

[Seal]        /s/  JOHN  A.  BRANT, 

Notary  Pu})lic  in  and  for  Said 
County  and  State. 

[Endorsed]:     Filed  January  5,  1955.  [21] 


[Title  of  District  Court  and  Cause.] 

BRIEF  IN  OPPOSITION  TO  PETITION  FOP 
ORDER  OF  ATTACHMENT 

Introduction 

Respondent  opposes  the  ])etition  liorein  on  the 
grounds  (1)  that  the  summons  and  petition  herein 
are  fatally  defective,  {2^  that  tlu^  respondent  may 
not  1)0  ]"(Mpiirod  to  produce  tlu»  I'ccords  })rayed  for 
biM'nuso  under  th(^  fads  of  \\\v  case*  sucli  a  i-equired 
(lisclosni'i*  would   be  n    xiolntion   of  tlir    I^'oui'th   niul 
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Fifth  Amendments  to  the  United  States  Constitu- 
tion. 

Facts 

The  Hubner  Building  Co.  was  a  corporation  from 
February  14,  1950,  to  September  30,  1950.  There- 
after the  Hubner  Building  Co.  was  dissolved  as  a 
corporation  and  continued  business  as  a  partnership 
until  the  time  of  its  dissolution  on  June  6,  1951,  and 
its  wind-up  and  final  distribution  on  February  28, 
1953.  At  all  times  the  President  of  Hubner  Building 
Co.  was  E.  J.  Hubner,  who  was  a  stockholder  of  the 
corporation  and  general  partner  of  the  partnership. 

Respondent  Beatrice  Evelyn  Hubner  is  the  sur- 
viving spouse  of  E.  J.  Hubner,  who  died  on  January 
12,  1954.  Respondent  married  said  E.  J.  Hubner  on 
May  23,  1952,  prior  to  which  time  her  name  was 
Beatrice  Evelyn  Newsome.  [22] 

On  August  1,  1951,  prior  to  the  marriage  of  re- 
spondent and  E.  J.  Hubner,  he  transferred  to  re- 
spondent, in  her  maiden  name  of  Beatrice  Evelyn 
Newsome,  as  her  sole  and  separate  property  certain 
real  property  in  San  Diego  County  commonly 
known  as  Big  Oak  Ranch. 

E.  J.  Hubner  filed  his  own  separate  federal  tax 
returns  for  the  tax  years  ending  December  31,  1950, 
and  December  31,  1951.  E.  J.  Hubner  and  re- 
spondent filed  joint  federal  tax  returns,  as  husband 
and  wife,  for  the  tax  years  ending  December  31, 
1952,  and  December  31,  1953. 
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The  Bureau  of  Internal  Revenue  conducted  an 
investigation  of  the  Hubner  Building  Co.,  a  corpo-     \ 
ration,  after  its  dissolution,  and  as  a  result  adjusted     \ 
its  return.   This  examination  was  conducted  by  the     ] 
same  Henry  Miller  hereinafter  referred  to.  «, 

Thereafter  the  Bureau  of  Internal  Revenue  con-  ; 

ducted  an  extensive  examination  of  the  records  of  ^ 

the  Hubner  Building  Co.  partnership  and  the  rec-  | 

ords  of  E.  J.  Hubner,  with  particular  reference  to  [ 

the  taxable  years  of  the  Hubner  Building  Co.  end-  j 

ing  February  28,  1951,  and  February  29,  1952,  and  ' 

to  the  taxable  vear  of  E.  J.  Hubner  ending  Decem- 

I 
ber  31,  1951,  and  to  the  taxable  .year  of  E.  J.  Hubner 

and  respondent  ending  December  31,  1952.  Such  ex- 
amination was  mainly  conducted  by  Revenue  Agent     i 
John  Ij.  .Mclver.    As  a  i*esult  of  such  examination     | 
the  Bureau  of  Internal  Revenue  assessed  a   defi- 
ciency  against  E.  J.  Hubner,  personally,  in  the  sum     : 

of  $13,666.64  for  the  taxable  vear  1951  and  deter-     ' 

i 

mined  an  over-assessment  against  E.  J.  Hubnor  and     j 
Res])ondent  in  the  imiount  of  $1,687.06  for  tlie  tax- 
able year  19e52. 

Ouriug  the  ccmduct  of  such  investigation  another 
revcmie  agent  by  th(^   Vuwuv  of  HiMiry   Miller  was     ! 
conducting  an  examination  of  the  same  l>ooks  and 
records  for  the  same  years,  with  ])aT*ticula7*  refer- 
once  to  the  transactions  between  the  Hubner  Build- 
ing  (\).  nnd  1^'.  J.  Hubner  ])ersonal1y,  on  one  hand, 
nnd   (Clifford   O.   Boron  Contrnctiiig  Co..  Inc.,  Clif-     j 
foi'd  ().  H()r(Mi  individually,  nnd  Delta  M.  Boren  in-     ^ 
(li\i(lnal]\',  on   i\w  oIIkm*  liand.    Said   Honrv  Miller     ' 
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examined  the  aforesaid  records  at  the  same  time  and 
in  the  presence  of  John  L.  Mclver.  Henry  Miller 
asked  for  and  received  permission  to  extract  numer- 
ous documents,  including  checks,  invoices  and  other 
papers,  from  the  records  of  the  Hubner  [23]  Build- 
ing Co.  for  the  purpose  of  photostating  them.  These 
documents  were  later  returned  by  Henry  Miller  to 
the  custodian  of  the  Hubner  Building  Co.  files. 

After  the  examination  had  been  completed  by 
John  L.  Mclver  and  Henry  Miller,  John  L.  Mclver 
discussed  the  above  deficiency  and  over-assessment 
with  one  of  Respondent's  attorneys  and  informed 
him  that  there  was  a  likelihood  of  a  fraud  investi- 
gation against  E.  J.  Hubner  during  the  conduct  of 
Hubner  Building  Co.  and  that  such  fraud  investiga- 
tion would  necessarily  relate  to  the  personal  tax  lia- 
bility of  B.  J.  Hubner  in  the  years  1950  and  1951 
and  all  the  personal  tax  liabilities  of  E.  J.  Hubner 
and  Respondent,  who  filed  joint  tax  returns  for  the 
years  1952  and  1953.  John  L.  Mclver  during  such 
discussion  also  stated  that  if  such  deficiencies  as 
were  assessed  against  E.  J.  Hubner  in  years  prior 
to  Respondent's  personal  liabilities  by  virtue  of  her 
signing  a  joint  return,  were  not  satisfied  out  of  E.  J. 
Hubner 's  personal  estate,  then  such  deficiencies 
could  be  assessed  against  Respondent's  separate 
property  traceable  to  the  transfer  from  E.  J.  Hub- 
ner of  Big  Oak  Ranch. 

In  making  his  examination  the  aforementioned 
Henry  Miller  was  apparently  working  under  the 
direction  of  one  Charles  D.  Ford,  an  agent  of  the 
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Bureau  of  Internal  Revenue  then  in  charge  of  mak- 
ing fraud  investigations  into  the  tax  returns  of  per- 
sons affiliated  with  the  contracting  business  in  San 
Diego  County. 

Respondent  now  lawfully  has  in  her  possession 
certain  books,  records,  papers,  paychecks,  invoices, 
credits  and  other  miscellaneous  records,  data  and 
memoranda  falling  within  the  definition  set  forth  in 
the  summons  which  is  the  subject  of  this  action.  No 
person  other  than  respondent  has  or  claims  any  in- 
terest in  the  property  or  possession  of  such  books, 
records,  etc. 

In  compliance  with  the  aforementioned  summons, 
Respondent  appeared  at  the  time  and  place  desig- 
nated therein,  with  Robert  W.  Conyers,  one  of  her 
attorneys,  but  Respondent  did  not  produce  any  of 
the  books,  records  or  papers  set  forth  therein  on  the 
grounds  that  said  summons  was  defective  and  that 
she  was  entitled  to  withhold  such  books  and  records 
from  the  Bureau  of  Internal  Revenue  under  protec- 
tion of  the  Fifth  Amendment  to  the  Constitution  of 
the  United  States.  [24] 

Respondent  hereby  makes  reference  to  the  Affi- 
davits of  Jack  Harrison,  H.  M.  Fisher,  Delta  M. 
Boren  and  Beatrice  Evelyn  Hubner,  on  file  in  this 
action,  and  by  this  reference  incorporates  the  same 
herein  as  though  set  forth  in  full. 

Law 

The  Treasury  Department  is  entitled  to  but  one 
examination  of  the  t<axpayer's  books  as  a  matter  of 
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course.  A  second  examination  of  the  taxpayer's 
books  for  any  one  year  may  not  be  made  except 
where  the  Secretary  of  the  Treasury,  or  his  dele- 
ii,ate,  require  it  (a)  after  investigation,  and  (])) 
when  it  is  a  necessity,  and  (c)  after  written  notice 
to  the  taxpayer. 

Sec.  7605(b)  Internal  Eevenue  Code. 

Chandis  Securities  Co.  v.  Martin, 

128  Fed.  2d  731  (CCA-9),  affirming  33  Fed. 
Supp.  478. 

Internal  Revenue  Code  Section  7605(b)  is  a  limi- 
tation upon  the  power  of  the  Treasury  Department 
and  not  merely  a  right  assertable  only  by  the  person 
against  whom  a  tax  liability  is  being  investigated. 

Chandis  Securities  Co.  v.  Martin,  supra. 

A  third  party  whose  tax  liability  is  not  under  in- 
vestigation may  assert  his  right  and  the  limitation 
on  the  Treasury  Department  under  Section  7605(b) 
when  his  own  books  are  sought  to  be  examined  a 
second  time. 

Chandis  Securities  Co.  v.  Martin,  supra. 

No  examination  is  permitted  of  a  taxpayer's 
books  after  three  years  has  elapsed  from  the  filing 
of  a  return,  except  on  a  factual  showing  indicating 
fraud,  concealment  or  wrong-doing. 

Chandis  Securities  Co.  v.  Martin,  supra. 

Zimmerman  v.  Wilson, 
81  Fed.  2d  847  (CCA-3). 
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After  examination  and  adjustment  of  tax  liabili- 
ties of  a  taxpayer  as  to  any  one  year  no  examination 
of  a  taxpayer's  books  is  permitted,  except  on  a  fac- 
tual showing  indicating  fraud,  concealment  or 
wrong-doing. 

Zimmerman  v.  AVilson, 
105  Fed.  2d  583  (CCA-3). 

Agents  may  not  ^*  under  official  pretext,  but  in 
fact  officiously,  extend  their  powers  beyond  those 
provided  by  the  law  *  *  *."  [25] 

Newfield  v.  Ryan, 
91  Fed.  2d  700  (CCA-5). 

Cert,  denied,  302  U.  S.  729. 

First  National  Bank  v.  U.  S., 
160  Fed.  2d  532. 

*'The  agents  are  not  the  sole  judges  as  to  the 
scope  of  the  examination.  They  must  satisfy 
the  court  that  what  they  seek  may  be  actually 
needed.  Otherwise,  they  would  be  assuming  in- 
quisitorial powers  beyond  the  scope  of  the 
statute." 

Martin  v.  Chandis  Securities  Co., 
33  Fed.  Rupp.  478. 

The  right  inulcM*  the  Internal  Revenue  Code  to 
make  a  second  examination  nnist  relate  to  ]>articu- 
lar  matters  and  may  not  be  ihc  m(\'ins  of  a  *'tis]iing 
ex])editi()n.'' 
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First  National  Bank  v.  U.  S., 
160  Fed.  2d  532. 

Chandis  Securities  Co.  v.  Martin, 
128  Fed.  2d  731. 

In  the  case  of  a  summons  or  subpoena  to  produce 
papers,  some  evidence  must  be  produced  to  show 
the  materiality  of  the  papers  demanded. 

Fed.  Trade  Comm.  v.  American  Tobacco  Co., 
264  U.  S.  298;  44  S.  Ct.  336;  68  L.  Ed.  696. 

Hale  V.  Hinkle, 

201  U.  S.  43 ;  26  S.  Ct.  370 ;  50  L.  Ed.  652. 

To  permit  under  color  of  a  summons  the  examina- 
tion of  books  and  records  covering  years  for  which 
returns  were  filed  more  than  three  years  prior  to  the 
issuance  of  the  summons,  without  complying  with 
the  requirements  of  the  Internal  Revenue  Code, 
would  constitute  an  unlawful  search  and  seizure. 

Zimmerman  v.  Wilson, 
81  Fed.  2d  847. 

A  subpoena  duces  tecum  or  summons  requiring 
the  production  of  documents  must  be  limited  to  a 
reasonable  period  of  time  and  specify  with  reason- 
able particularity  the  subjects  to  which  the  desired 
writings  relate. 

Hale  V.  Hinkle,  supra. 

Brown  v  .U.  S., 

267  U.  S.  134;  48  S.  Ct.  288;  72  L.  Ed.  500. 
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U.  S.  V.  Medical  Society, 

26  Fed.  Supp.  55  at  57 ;  18  Hughes  Federal 
Practice  and  Procedure,  280,  Sec.  [26] 
23892. 

Nothing  short  of  the  most  explicit  language 
should  induce  the  court  to  attribute  to  Congress  the 
intent  to  authorize  a  fishing  expedition  into  private 
papers  in  view  of  the  provisions  of  the  Constitution 
against  unreasonable  searches  and  seizures. 

Federal  Trade  Commission  v.  American  To- 
bacco Co.,  264  U.  S.  298. 

A  penalty  or  forfeiture  which  is  not  in  its  nature 
purely  remedial  is  in  the  broad  sense  a  ^*  criminal 
case"  falling  within  the  protection  of  the  Fifth 
Amendment. 

Boyd  V.  U.  S., 

116  U.  S.  616;  29  L.  Ed.  746. 

Lees  V.  U.  S., 

150  U.  S.  476:  37  L.  Ed.  1150. 

In  considering  the  right  of  an  individual  to  pro- 
tection against  compulsory  self-incrimination  under 
the  Fifth  Amendment  to  the  rnited  States  Consti- 
tution, the  definition  of  ^'criminal  case"  is  much 
broader  than  wIumi  it  is  used  in  its  technical  sense  in 
relation  to  pi-octMlnral  niattcM's  which  may  likewise 
be  constitutionally  ^nai'antcHMl  uinhM"  otluM*  ])rovi- 
sions. 

U.  S.  V.  Regan, 

232  U.  S.  37  at  50;  58  L.  Ed.  191  at  499. 
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Hepner  v.  U.  S., 

213  U.  S.  103  at  111-12;  53  L.  Ed.  720  at 
723-24. 

Cf .  Helvering  v.  Mitchell, 

303  U.  S.  391,  58;  S.  Ct.  630,  82  L.  Ed.  917. 
(A  case  involving  the  procedural  question 
of  double  jeopardy). 

Argument 

Petitioner  by  an  administrative  summons  is  at- 
tempting to  force  the  production  of  books  and  rec- 
ords identified  as  belonging  to  the  Hubner  Building 
Co.  but  now  in  the  sole  and  lawful  possession  of  the 
Respondent. 

Respondent  urges  that  the  proper  jurisdictional 
basis  for  issuing  of  any  summons  to  her  is  lacking. 
The  affidavits  on  file  and  a  part  of  the  record  in  this 
action  establish  that  the  books  and  records  sought 
by  the  summons  have  already  been  thoroughly  ex- 
amined and,  in  part,  photostated  by  agents  of  the 
Bureau  of  Internal  Revenue.  As  a  result  of  these 
examinations,  adjustments  were  made  in  the  income 
and  deductions  of  the  corporation,  the  partnership, 
and  [27]  the  individual  members  of  the  partnership. 
Nowhere  in  the  record  is  it  alleged,  nor  is  it  a  fact, 
that  any  written  notice  has  been  given  to  Respond- 
ent or  anyone  else  after  the  first  examinations,  nor 
has  any  showing  of  necessity  been  made  in  such  a 
notice  or  to  the  Court,  nor  has  any  showing  of  sub- 
sequent investigation  been  made,  all  as  required  l)y 
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Section  7605(b)   of  the  Internal  Revenue  Code  to 
any  second  examination  of  a  taxpayer's  books. 

It  has  been  estabUshed  iii  the  Chandis  case,  cited 
hereinabove,  that  this  Statute  is  a  limitation  on  the 
powers  of  the  Treasury  which  can  be  relied  upon  by 
any  person  whose  books  may  be  sought  after  one 
examination  and  regardless  of  whose  tax  liability 
may  be  the  subject  of  inquiry. 

Respondent  does  not  have  the  possession  of  the 
books  and  records  referred  to  in  the  Petition  as  a 
mere  custodian.  Such  books  and  records  reflect  her 
personal  tax  liabilities  for  the  year  1952  and  1953 
and  as  such  were  required  by  law  to  be  kept  by  her. 
No  person  has,  or  claims  to  have,  any  interest  in  the 
property  or  possession  of  the  books  identified  in  the 
Petition  except  the  Respondent. 

As  to  the  year  1950  and  the  fiscal  year  ended  Feb- 
ruary 28,  1951,  referred  to  in  the  Petition,  the  sum- 
mons and  petition  are  fatally  defective  not  only 
because  no  compliance  with  Section  7()()5(b)  is 
shown,  but  because  no  examination  is  permitted  by 
the  statute  of  limitations  applicable  to  those  years 
without  ail  allegation  of  fraud  or  misrepresenta- 
tion (cf.  Chandis  case,  supra).  No  such  allegation 
is  made. 

Respondent,  in  refusing  to  ])r(Klu('(»  the  records 
calliMl  for,  lias  also  n^lied  n])()Ti  iiei'  p]'i\il(\Lte  against 
s(^ir  incriniination  set  out  in  tlic  I^'il'th  AnuMidintMit 
to  i\w  Constitution  of  the  TnitcMl  Staters.  In  s})ite 
of  tlie  fact  thai  i)etitione]'  has  alleged  ihat  only  the 
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tax  liability  of  Clifford  O.  Boren  and  Delta  M. 
Boren  was  and  is  under  inquiry,  the  Affidavits, 
which  are  a  part  of  the  record  herein,  outline  sev- 
eral instances  wherein  attorneys  for  Respondent 
and  others  were  advised  by  agents  of  the  Bureau 
that,  in  fact,  the  tax  liabilities  of  E.  J.  Hubner  and 
of  the  Respondent  were  being  inquired  into,  that  the 
agents  named  therein  were  attempting  to  establish 
fraud  on  the  part  of  the  Hubners  and  that,  in  fact, 
one  agent,  Henry  Miller,  was  conducting  his  investi- 
gations under  the  direction  of  Charles  D.  Ford,  a 
Bureau  agent  then  in  charge  of  fraud  investiga- 
tions. [28] 

Respondent's  right  under  the  Fifth  Amendment 
to  avoid  the  production  of  evidence  incriminating  to 
her  will  be  of  little  service  or  dignity  if  they  are  to 
be  denied  because  petitioner  now  represents  to  the 
Court  that  he  is  concerned,  at  the  moment,  with  the 
tax  liability  of  no  one  except  the  Borens. 

Respectfully  submitted, 

SLOANE  &  FISHER, 

ROBERT  W.  CONYERS, 

By  /s/  ROBERT  W.  CONYERS, 

Attorneys  for  Respondent. 

[Endorsed]:     Filed  January  5,  1955.  [29] 
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[Title  of  District  Court  and  Cause.] 

BRIEF  IN  SUPPORT  OF  PETITION  FOR  OR- 
DER OF  ATTACHMENT  OF  PERSON  FOR 
CIVIL  CONTEMPT 

An  analysis  of  respondent's  brief  and  sui3porting 
affidavits  indicates  that  the  respondent  is  relying 
upon  three  separate  grounds  in  opposition  to  the 
summons  which  was  served  upon  her  in  accordance 
with  the  provisions  of  the  Internal  Revenue  laws. 
These  three  grounds  succinctly  stated  are  as  fol- 
lows; 

1.  That  the  summons  is  fatally  defective  on  its 
face  in  that  it  specifies  the  year  1950  as  one  of  the 
taxable  years  under  investigation,  and  concludes 
that  the  three-year  statute  of  limitations  has  run  as 
to  that  particular  year; 

2.  That  the  books  and  records  as  set  forth  in  the 
summons  have  been  examined  by  agents  of  the  In- 
ternal Revenue  Service  and  that  additional  exami- 
nation is  not  authorized,  under  the  law,  and 

3.  That  response  by  the  respondent  to  the  sum- 
mons would  tend  to  incriminate  her  within  the 
meaning  of  the  Fifth  Amendment  to  the  United 
States  Constitution. 

These  three  grounds  will  be  discussed  [^^0]  here- 
inafter. 

I. 

Summons  \\'ili(l  on    Its  Face 
The  summons  on  file  herein  clearly  discloses  that 
the  Internal  Ixevenue  Service  is  investigating  the 


Lloyd  M.  Tucker,  etc.  35 

income  tax  liability  of  Clifford  O.  Boren  and  his 
wife,  Delta  M.  Boren,  for  the  taxable  years  1950, 
1951,  and  1952.  Nowhere  in  said  summons  does  it 
state  that  the  investigation  is  directed  towards  the 
ascertainment  of  tax  liability  of  respondent,  the  es- 
tate of  Hubner,  Hubner  Building  Company,  or  any 
other  concern  connected  with  respondent.  The  affi- 
davits filed  in  support  of  respondent's  resistance 
are  insufficient  as  a  matter  of  law  to  show  that  In- 
ternal Revenue  Service  is  now  or  contemplates  in 
the  future  an  investigation  of  the  respondent  as 
aforesaid.  The  most  that  may  be  said  of  these  affi- 
davits is  that  the  respondent  thinks  there  may  be 
some  sort  of  an  investigation  of  her  tax  returns  for 
the  year  1953.  Your  petitioner,  on  the  other  hand, 
has  set  forth  by  affidavits  of  appropriate  Internal 
Revenue  Officers  showing  that  the  investigation  is 
not  directed  towards  respondent,  the  estate  of  Hub- 
ner, the  Hubner  Building  Companj^  or  other  con- 
cern of  respondent.  To  the  contrary,  it  is  clearly 
stated  that  the  officers  are  directing  their  investiga- 
tion strictly  and  solely  toward  the  ascertainment  of 
possible  violations  of  the  Internal  Revenue  Laws  by 
Clifford  O.  Boren  and  Delta  M.  Boren.  The  true 
scope  of  the  examination  becomes  material  in  view 
of  the  U.  S.  Treasury  Department  Form  872, 
marked  Exhibit  A,  attached  hereto  and  hereby  made 
a  part  hereof.  This  form  (constitutes  a  consent  by 
the  Borens  to  the  extension  of  the  Statute  of  Limi- 
tations as  to  their  civil  tax  liability  for  the  year 
1950  to  and  including  June  30,  1955.  Therefore,  the 
surmnons  is  valid  on  its  face. 
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In  addition  to  tlie  Form  872  Agreement,  however, 
petitioner  has  signed  an  affidavit  stating  that  the  pre- 
liminary investigation  of  the  Borens'  tax  return  for 
the  years  1950  and  1951  indicates  that  in  excess  of 
$40,000.00  of  taxable  income  v^as  not  included  in 
their  returns.  The  petitioner  further  stated  that  no 
justifiable  or  legal  reason  for  such  nondisclosure 
has  been  found  to  date.  The  only  conclusion  that 
can  therefore  be  reached  is  the  nondisclosure  was 
and  is  fraudulent.  In  addition  to  the  affidavits  of 
the  petitioner  as  aforesaid,  the  affidavit  of  Henry 
Miller  has  been  filed  which  shows  that  in  the  opin- 
ion of  Miller  [31]  and  under  the  pro^dsions  of  the 
Internal  Revenue  policies  and  procedures  an  indi- 
cation of  fraud  was  disclosed  during  the  course  of 
his  examination  of  the  transactions  between  the 
Borens  and  the  Hubner  Building  Company.  These 
two  affidavits  w^hen  considered  in  ^dew  of  the  other 
documents  on  file  herein  clearly  show  that  there  is 
reasonable  grounds  to  believe  that  the  Borens  have 
engaged  in  fraudulent  practices  with  respect  to  cer- 
tain provisions  of  the  Internal  Revenue  laws.  So  for 
still  another  reason,  the  summons  is  good  on  its  face 
as  to  all  documents,  etc.,  requested  and  as  to  each  of 
tli(^  years  set  forth. 

II. 

Books  and  PapiM's  Once  Kxaniiiuul 

Th(»  statemcMits  set  foi'lli  undci*  "T'"  above  ])er- 
tainiiig  to  the  tax])ayor  actually  undei'  investigation 
also  beai*  on  res])ondent\s  argument  that  her  books 
and   pMpcrs   have   be(»n  once  examined   l)y  the    In- 
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ternal  Revenue  Service.  The  affidavits  on  file  herein 
in  support  of  petitioner  show  that  the  examination 
of  the  Hubner  Building  Company,  a  partnership; 
Hubner  individually,  and  as  the  estate  of  Hubner, 
and  respondent  was  concluded,  and  there  is  not  now 
nor  contemplated  any  further  investigation  either 
of  a  civil  or  criminal  nature.  The  books  and  rec- 
ords set  forth  in  the  summons  are  needed  only  for 
the  purpose  of  the  investigation  of  the  Borens  and 
as  such  respondent  cannot  complain.  It  is  clearly 
shown  that  the  books  and  records  now  in  respond- 
ent's possession  must  be  examined  to  ascertain  the 
tax  consequences  of  a  customer  of  the  Hubner 
Building  Company  and  not  the  Hubner  Building 
Company  itself. 

It  would  appear  inconceivable  that  an  investiga- 
tion of  a  taxpayer  such  as  made  of  the  Hubner 
Building  Company  would  forever  bar  Internal  Rev- 
enue Service  from  thereafter  again  checking  the 
books  and  records  of  the  Hubner  Building  Com- 
pany on  matters  pertaining  to,  and  solely  affecting, 
the  tax  liability  of  one  of  Hubner 's  customers.  For 
example,  the  situation  becomes  clear  if  one  assumes 
for  the  moment  that  a  large  bank  is  investigated  by 
Internal  Revenue  Service  for  a  certain  taxable 
year  and  after  such  investigation  arrives  at  a  set- 
tlement of  the  tax  liability  for  that  particular  year. 
Under  respondent's  theory  the  Internal  Revenue 
Service  would  thereafter  be  precluded  from  again 
examining  the  bank's  books  and  records,  not  only 
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as  they  may  pertain  to  the  bank's  liability  bnt  also 
as  they  [32]  may  pertain  to  the  tax  investigation 
and  the  liability  of  all  of  the  bank's  depositors,  cus- 
tomers, and  the  like.  Such  an  interpretation  would 
obviously  be  very  strained  and  if  carried  to  the 
dryly  illogical  extremes  possible  could  effectively  tie 
the  hands  of  the  Internal  Revenue  Service. 

It  is  true  that  during  the  course  of  a  preliminary 
audit  and  examination  of  the  Borens  by  Henry 
Miller  that  certain  of  the  books  and  records  of  the 
Hubner  Building  Company  were  scrutinized  by 
Miller.  It  is  likewise  true  as  set  forth  in  Miller's 
affidavit  that  he  examined  only  certain  of  the  Hub- 
ner books  and  did  not  conduct  a  full-scale  examina- 
tion as  would  be  required  under  normal  Internal 
Revenue  Service  practices  and  procedures.  To  tlu' 
contrary,  Mr.  Miller  examined  the  books  and  rec- 
ords only  far  enough  to  show  to  him  that  there  was 
an  indication  of  fraud.  He,  thereupon,  concluded 
his  investigation  and  referred  the  matter  to  his 
superiors. 

It  is  res})ectfully  submitted  that  the  restrictions 
on  examination  of  taxpayers'  books  of  account  were 
never  intended  to  ])ro('ludo  a  complete  investigation 
of  fraud.  Under  the  Jnternal  Revenue  Service  pol- 
icy nnd  ])rocoduros  an  agent  is  required  to  discon- 
tinue liis  (examination  wIkmi  fi'aud  is  shown  or 
indicated  and  when  t'nilhei-  in\'estigation  is  n(»ces- 
saiy  anothei'  division  is  assigned  cogni/anci^  of  the 
matter.  I\eason  and  common  scMise  wouhl  seem  to 
indicate  that    wIkmi  the  statuti^  savs  that    the  books 
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of  account  shall  be  inspected  only  once  for  a  taxable 
year,  Congress  meant  that  this  be  a  full  and  final 
examination  and  not  an  examination  only  far 
enough  to  indicate  fraud.  The  use  of  the  words 
^^unnecessary"  examination  or  investigation  would 
likewise  tend  to  indicate  that  Congress  had  in  mind 
not  the  thwarting  of  the  Internal  Revenue  Service 
of  their  valid  official  functions  but  rather  to  pre- 
vent the  harassment  of  taxpayers.  The  record  on 
file  herein  clearly  shows  that  neither  the  Borens 
or  the  respondent  have  been  subjected  to  any  un- 
necessary examination  or  investigation  and  in  truth 
and  in  fact  only  a  partial  examination  and  investiga- 
tion of  the  Borens  has  so  far  been  conducted.  The 
Borens  have  now  declined  permission  to  examine 
their  individual  records.  The  facts  are  much  differ- 
ent here  than  in  the  Chandice  Securities  Company 
case  relied  upon  so  heavily  by  respondent.  Also 
bearing  on  the  question  of  the  necessity  of  a  com- 
plete examination  are  the  affidavits  of  the  petitioner 
and  Mr.  Miller  setting  forth  the  facts  pertaining  to 
fraudulent  conduct  on  the  part  of  the  Borens.  [33] 

III. 

Self-incrimination 

Again  it  is  respectfully  submitted  that  respond- 
ent is  not  being  investigated  by  Internal  Revenue 
Service  and  no  investigation  is  contemplated  in  the 
future.  In  any  event,  however,  respondent  cannot 
avail  herself  of  the  privilege  guaranteed  under  the 
Fifth  Amendment  of  the  Constitution  on  the  state 
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(){'  the  I'ecord  presented  by  her.  Nuwhere  is  it  shown 
tliat  i-esj)ondent  by  any  stretch  of  the  imagination 
could  he  subjected  to  criminal  j^ioseciition.  The 
most  that  can  i)e  said  on  tlie  basis  of  pai)ers  filed  in 
snpport  of  lier  opposition  to  your  petitioner  is  that 
she  might  be  liable  as  a  transferee  for  inadequate 
consideration.  This,  of  course,  if  true,  would  sul> 
ject  her  to  civil  liability  and  not  criminal  prosecu- 
tion. 

Respectfully  submitted, 

LAUGHLIN  E.  WATKRS, 
United  States  Attorney: 

HARRY  D.  STEWARD  and 
HOWARD  R.  HARRIS, 

Assistants  T^nited   States 
Attorney ; 

By  /s/  HARRY  D.  STEWARD, 

Attorneys  for  Petitioner.  [34] 

Points  and   Authorities 

Government  agents  making  examination  under 
statute  ])ermitting  internal  revcMuu^  aLronts  to  (ex- 
amine books,  ])a])ers,  records  oi-  nicinoi'anda  i)earing 
upon  matters  required  to  be  iiicIndiMl  in  income  tax 
rctuiwi,  ai'c  pcrt'orining  a  ])ublic  function,  and  are 
presumed  to  do  tlieii'  duty,  and  it  cannot  be  as- 
sunicil  thai  tliey  will  abusi*  tln^r  aullioi'ity  in  can-y- 
ini;-  onl  the  examination. 

Tuder  statute  jMU'uiitt inu*  intei'ual  ]-e\"(Mni(^  agents 
to   examine    books,    ])apei's,    I'ccords    o]'    UKMuoranda 
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bearing  upon  matters  required  to  be  included  in  in- 
come tax  return,  internal  revenue  agent,  and  not  the 
keeper  of  the  records,  is  authorized  to  determine 
what  items  appearing  in  the  records  are  related  to 
the  tax  returns  under  investigation. 

(U.  S.  V.  First  Nat.  Bank  of  Mobile, 
67  F.  Supp.  616,  modified  160  F.  2d  532.) 

Statute  which  fixes  certain  general  time  limita- 
tions upon  the  assessment,  or  suit  for  collection,  of 
income  taxes,  has  no  applicability  upon  need  for  an 
investigation  for  the  detection  of  false  or  fraudu- 
lent returns,  nor  does  it  have  any  relation  to  the 
period  which  may  be  covered  by  such  investigation. 

(U.  S.  V.  Peoples  Deposit  Bank  &  Trust  Co., 
112  F.  Supp.  720.) 

In  view  of  scope  and  purposes  of  statute  author- 
izing Commissioner  of  Internal  Revenue,  for  pur- 
poses of  ascertaining  correctness  of  income  tax  re- 
turn, to  authorize  employees  of  Bureau  of  Internal 
Revenue  to  examine  books,  papers,  records,  or  mem- 
oranda bearing  on  matters  required  to  be  included 
in  income  tax  return,  and  to  require  attendance  of 
any  person  having  knowledge  in  the  premises, 
courts  should  not  circumscribe  unduly  the  officials 
of  the  government  in  performing  duties  in  investi- 
gation of  tax  fraud. 

(Stone  V.  Frandle,  89  F.  Supp.  222.)  [35] 
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Statute  ])erniitting  Jnterual  Kevenue  agent  to  ex- 
amine books,  papers,  records  and  memorandum, 
bearing  upon  matters  required  to  be  included  in  in- 
come tax  return,  can  be  applied  to  books  of  persons 
other  than  taxpayer  whose  return  is  under  investi- 
gation. 

Words  in  statute  permitting  Internal  Revenue 
agent  to  examine  books  and  records  bearing  upon 
matters  required  in  income  tax  return  must  be  in- 
terpreted liberally  to  fulfill  tlu^  purpose  for  which 
statute  was  enacted. 

(U.  S.  ex  rel.  Sathre  v.  Third  Northwestern 
Nat.  Bank,  102  F.  Supp.  879.) 

A  third  party  will  be  required  to  produce  records 
bearing  on  income  tax  return  under  statute,  where 
internal  revenue  agent  specifies  records  with  suffi- 
cient precision  for  their  identification,  and  agent's 
demands  are  within  scope  of  statute,  and  agent  al- 
leges that  documents  bear  on  matters  required  to  be 
included  in  return,  and  agent's  demands  are  not  too 
general  and  are  not  merely  exploratorj-  fishing  ex- 
peditions. 

(First  Nat.  Hank  of  M()l)i1(^  (^t  nl.,  v.  U.  S., 
160  F.  2d  532.) 

We  have  heretofore  noted  that  the  power  grautiMl 
to  ihv  Commissioner  by  26  U.S.C.A.,  Sec.  361  1,  is 
inquisitorial  in  character  and  is  similar  to  the  power 
vested  in  ("(Mlei'al  iri-and  juri(>s.  As  said  by  the 
Eighth    Circuit    \u     Hrownson    v.    United    States, 
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supra,  32  F.  2d  at  page  848,  "*  ^  *  the  statutes  in- 
volved *  *  *  should  receive  a  like  liberal  eoustrue- 
tion  bi  view  of  the  like  important  ends  sought  by 
the  government.'^ 

(Falsone  v.  United  States,  205  F.  2d  742.) 

Words  in  statute  permitting  Internal  Revenue 
agent  to  examine  books  and  records  bearing  upon 
matters  required  in  income  tax  return  must  be  in- 
terpreted liberally  to  fulfill  the  purpose  for  which 
statute  was  enacted. 

(U.  S.  ex  rel.  Sathre  v.  Third  Northwestern 
Nat.  Bank,  102  F.  Supp.  880.)  [36] 

Government  agents  making  examination  under 
statute  permitting  internal  revenue  agents  to  ex- 
amine books,  papers,  records  or  memoranda  bearing 
upon  matters  required  to  be  included  in  income  tax 
return,  are  performing  a  public  function,  and  are 
presumed  to  do  their  duty,  and  it  cannot  be  assumed 
that  they  will  abuse  their  authority  in  carrying  out 
the  examination. 

(U.  S.  V.  First  Nat.  Bank  of  Mobile,  et  al., 
67  Fed.  Supp.  616-617.) 

Zimmermann  v.  Wilson,  81  F.  2d  847,  cited  by 
respondent,  was  considered  and  rejected  ])y  the 
Honorable  L.  Hand. 

McMann  v.   Securities  and   Exchange   Com- 
mission, 87  F.  2d  377. 

The  Court's  attention  is  respectfully  directed  to 
this  entire  case  and  the  excellent  reasoning  set  forth 
therein. 
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If  during  an  investigation  of  an  income,  excess 
profits,  estate  or  gift  tax  return  (including  a  re- 
turn under  tlie  Vinson  Act,  as  amended)  an  internal 
revenue  agent  discovers  what  he  believes  to  be  indi- 
cations of  fraud,  he  will  immediately  susjjend  his 
investigation  and  report  his  findings  in  writing  to 
the  Chief  of  the  Audit  Division  *  *  * 

(Internal  Revenue  Manual, 
Section  4567.)   [37] 


EXHIBIT  A 

Form  872 

U.  S.  Treasury  Department 
Internal  Revenue  Service 

(Revised  Feb.  1953) 

Original 

CONSENT  FIXING  PERIOD  OF  Li:\riTATTON 
UPON  ASSESSMENT  OF  INCOME  AND 
PROFITS  TAX 

Copy 

(Received  Jan.  5,  1954.  Director  of  Internal  Rev- 
enue, Audit  Division,  Eos  Angolos,  California.') 

19 

hi  pursuance  of  the  provisions  of  existing  In- 
ternal R('V(Mni(>  Eaws  Clifford  O.  and  Delta  M. 
I^oren,  a  taxpayer  (or  tax])ayers)  of  San  Diego, 
California,  and  the  CommissioiKM*  of  Interiial  R(M'- 
enue  ]i(M'(^bv  consent  and  auree  as   follows: 
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That  the  amount  of  any  income,  excess-profits,  or 
war-profits  taxes  due  under  any  return  (or  re- 
turns) made  by  or  on  behalf  of  the  above-named 
taxpayer  (or  taxpayers)  for  the  taxable  year  ended 
December  31,  1950,  under  existing  acts,  or  under 
prior  revenue  acts,  may  be  assessed  at  any  time  on 
or  before  June  30,  1955,  except  that,  if  a  notice  of 
a  deficiency  in  tax  is  sent  to  said  taxpayer  (or  tax- 
payers) by  registered  mail  on  or  before  said  date, 
then  the  time  for  making  any  assessment  as  afore- 
said shall  be  extended  beyond  the  said  date  by  the 
number  of  days  during  which  the  Commissioner  is 
prohibited  from  making  an  assessment  and  for  sixty 
days  thereafter. 

/s/  CLIFFORD  O.  BOREN, 
Taxpayer.  1 

/s/  DELTA  M.  BOREN, 
Taxpayer.! 


^This  consent  may  be  executed  by  the  taxpayer's 
attorney  or  agent,  provided  such  action  is  specifi- 
cally authorized  by  a  power  of  attorney,  which,  if  not 
previously  filed,  must  accompany  the  consent. 

If  executed  with  respect  to  a  year  for  wliich  a 
Joint  Return  of  a  Husband  and  Wife  was  filed,  this 
consent  must  be  signed  by  both  spouses  unless  one 
spouse,  acting  under  a  power  of  attorney,  signs  as 
agent  for  the  other. 

If  a  consent  form  is  executed  by  a  person  acting 
in  a  fiduciary  capacity,  such  as  executor,  adminis- 
trator, or  trustee,  such  person  must  su])mit  Form 
56,  '^Notice  to  the  Commissioner  of  Internal  Rev- 
enue of  Fiduciary  Relationship,"  together  with  cer- 
tified copy  of  letters  of  administration,  letters  testa- 
mentary, trust  instruments,  or  court  certificate. 


4G                          Evelyn  Hiibner  vs. 
[Seal^]        P>y   


/s/  T.  COLEMAN  ANDREWS, 
Commissioner  of  Internal 
Revenue. 

By  GDM. 
1-6-1954. 

[Endorsed]:     Filed  January  12,  1955.  [38] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  LLOYD  M.  TUCKER 

United  States  of  America, 
Southern  District  of  California — ss. 

Lloyd  M.  Tucker,  being  first  duly  sworn,  deposes 
and  says: 

That  I  am  now  and  liavc  been  for  tlu^  last  nine 
years  a  Special  Agent  of  the  Internal  Revenue 
Service  and  for  the  four  years  last  past  have  been 
assigned  to  the  San  Diego  Office  of  the  Internal 
Revenue   Service.    That  uiy   duties  primarily  con- 


2If  this  consent  is  executed  on  behalf  o\'  a  corjM> 
raticm,  it  shall  be  sigiuMl  with  the  (»or])orate  nanu  . 
followed  by  the  signature  and  title  of  such  officer  or 
officers  of  the  cor])oration  as  are  empowered  under 
i\w  laws  of  the  Sta^e  in  which  the  cor]>oration  is  hv 
cnted  to  sign  for  the  cor])oration,  in  addition  to 
which  ihi^  seal  of  the  cori)oration  must  ho  afTixed. 
AVhere  the  corj^oration  has  no  seal,  the  consent  nmst 
be  accom])anied  by  a  certitiiHl  co])v  of  the  resolntion 
])assed  by  the  board  of  dii*ectors,  giving  the  ofTiccr 
authoritv  to  sign  the  consent. 
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cern  the  investigation  of  alleged  evasions  of  income 
taxes  and  matters  related  thereto  in  the  enforcement 
of  the  Internal  Revenue  laws; 

That  I  was  assigned  to  the  investigation  of  the 
tax  returns  of  Clifford  O.  Boren  and  his  wife, 
Delta  M.  Boren,  for  the  years  1950  and  1951.  That 
during  the  course  of  this  investigation  summonses 
were  issued  to  various  parties  calling  upon  them  to 
produce  certain  records  and  evidence  pertaining  to 
the  tax  liability  of  the  Borens.  One  of  such  sum- 
monses was  issued  to  respondent  Evelyn  Hubner  for 
the  books  and  records  in  her  possession  which  per- 
tained to  the  transactions  between  the  Hubner 
Building  Company  and  the  Borens.  [39] 

That  my  investigation  was  directed  solely  to- 
wards the  Borens  and  it  was  in  no  wise  directed 
toward  the  tax  liability,  if  any,  of  the  estate  of 
Hubner  or  the  respondent.  That  I  am  informed  and 
believe  and  upon  such  information  and  belief  state 
that  the  only  tax  matters  of  the  Hubner  Building 
Company,  of  Hubner  Estate,  or  respondent,  now  be- 
ing considered  in  any  respect  by  Internal  Revenue 
Service  is  the  matter  set  forth  in  the  affidavit  of 
John  L.  Mclver,  as  filed  herein.  In  addition,  I  am 
in  a  position  to  know  whether  an  investigation  of  a 
non-civil  nature  of  the  estate  of  Hubner  or  the 
respondent  is  being  conducted  or  contemplated  i)y 
Internal  Revenue  Service  and  I  know  of  no  such 
investigation  or  contemplated  investigation. 

Preliminary  investigation  of  the  taxable  years 
1950  and  1951  of  the  Borens  shows  that  in  excess  of 
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$40,000.00  of  taxable  income  was  not  reported  by 
the  taxpayers  as  required  by  law.  No  evidence  has 
been  discovered  to  date  tending  to  show  that  this 
nondisclosure  was  due  to  mistake,  inadvertence,  or 
other  justifiable  or  legal  reason,  or  tending  to  show 
that  it  was  not  done  with  the  purpose  and  intent  to 
evade  and  defeat  the  payment  of  the  taxpayers'  in-  " 
come  taxes.  j 

The  transactions  between  the  Hubner  Building 
Company  and  the  Borens  are  material  and  relevant      ^ 
as  to  the  extent  of  the  nondisclosure   and   as   to       , 
whether  in  fact  such  nondisclosure  was  fraudulent. 

/s/  LLOYD  M.  TUCKER. 

Subscribed  and   Sworn  to  before  nie,   this   llth      * 
day  of  January,  1955. 

[Seal]  EDMUND  L.  SMITH, 

Clerk,  U.   S.  District  Court,   Southern  District  of 
California, 

By  /s/  HELEN  I\l.  WHITE, 
Deputy. 

[Endorsed]:     Filed  January  12,  laV).  [40] 


I 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  JOHN  L.  McIVER 

United  States  of  America, 
Southern  District  of  California — ss. 

John  L.  i\lclver,  being  first  duly  sworn,  deposes 
and  says: 

That  I  am  an  Internal  Revenue  Agent  having 
been  so  employed  for  a  period  of  thirty-three  years ; 
that  I  am  presently  assigned  to  the  Internal  Rev- 
enue Service  at  San  Diego,  California;  that  my 
duties  in  connection  with  such  position  are  the  ex- 
amination of  income  tax  returns  and  their  verifica- 
tion; that  my  duties  are  solely  confined  to  mattei^ 
concerning  the  civil  tax  liability  of  taxpayers  as 
distinguished  from  investigation  of  possible  crim- 
inal liability. 

That  pursuant  to  the  existing  procedures  I  was 
assigned  to  investigate  the  civil  tax  liability  of  the 
Hubner  Building  Company,  a  partnership,  com- 
posed of  E.  J.  Hubner,  Alton  Bookman  Jackson, 
and  Wrelton  Clarke.  I  initially  audited  the  books 
and  records  of  the  Hubner  Building  Company  and 
as  a  result  of  such  audit  determined  that  there  were 
a  number  of  changes  in  the  reported  income  [41] 
which  would  result  in  an  increase  in  the  net  income 
to  the  partnership.  As  a  result  of  this  investigation 
I  secured  a  Form  875  Agreement  from  the  partner- 
ship through  Alton  Bookman  Jackson,  one  of  the 
partners.  This  form  in  effect  concurs  with  the  find- 
ings of  the  examining  officer,  and  for  all  practical 
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purposes  Hually  disposes  of  the  civil  aspects  of  the 
tax  consequences.  I,  thereafter,  traced  the  addi- 
tional income  which  was  occasioned  but  not  re- 
ported by  partners  on  their  individual  returns.  This 
resulted  in  a  net  deficiency  on  the  return  of  Jack- 
son, Clarke  and  Hubner.  With  respect  to  Hubner  it 
was  necessary  to  the  proper  evaluation  of  the  addi- 
tional income  reflected  ))y  the  partnership  that  T 
examine  all  available  records  pertaining  to  his  indi- 
vidual income.  The  result  of  the  audit  of  Hiibner 
showed  that  Hubner  was  individually  liable  for  ad- 
ditional income  tax.  A  Form  870  Agreement  was 
prepared  and  presented  to  Mr.  Fisher,  attorney  for 
the  estate  of  E.  J.  Hubner,  setting  forth  the  re- 
sults of  my  investigation  of  Hubner  individually. 
Mr.  Fisher  then  advised  me  that  the  estate  of  Hub- 
ner had  insufficient  assets  to  pay  the  deficiency; 
whereupon,  I  inquired  as  to  what  had  become  of  the 
Big  Oak  Ranch  which  showed  as  an  asset  of  Hub- 
ner. T  was  then  advised  that  the  ranch  had  hccn 
deeded  to  respondent  in  consideration  for  a  loan  of 
$20,000.00.  I  then  advised  Mr.  Fisher  that  the  rec- 
ords reflected  that  Hu])ner  had  expended  close  to 
$100,000.00  for  the  rancli  and  improvements  and 
that  it  a])])eai'(Ml  that  it  was  a  transfer  on  wliolely 
inadequate  consideration,  and  as  such  res])ondent 
mi^iit  be  V\i\\)\v  individually  under  the  existing  regu- 
lations. Sevei'.il  (lays  later  Mi\  Fisher  advised  nie 
tliat  ]w  liad  recommended  to  his  client  that  she  not 
execute  the  Form  S70  Agreement.  Tn  accordance 
with  the  existing  regulations  and  insti'uetions  of  the 
Internal  Revenue  Service,  I   rendered  a   complete 
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report  of  the  entire  transaction  to  my  snpei'ior  and 
was  thereafter  no  longer  concerned  with  the  ease. 

The  offering  of  the  Form  870  Agreement  is  an 
indication  by  the  Internal  Revenue  Service  that 
such  deficiency  if  accepted  will  close  the  case 
against  the  taxpayer.  Under  the  normal  procedure, 
if  Mrs.  Hubner  had  signed  the  Form  870  Agree- 
ment the  matter  with  respect  to  her  liability  and 
the  [42]  liability  of  the  estate  of  Hubner  would  bo 
closed  by  the  Internal  Revenue  Service. 

As  stated  above,  my  function  with  Internal  Rev- 
enue Ser^dce  is  confined  solely  to  ascertainment  of 
civil  tax  liability  under  the  regulations  in  effect  at 
all  times  material  herein.  If  any  indications  of 
fraud  are  found,  the  investigation  is  immediately 
discontinued  by  me  and  a  report  made  in  writing  to 
the  chief  of  the  Audit  Division.  As  far  as  I  am 
concerned,  as  an  Internal  Revenue  Agent,  the  mat- 
ter is  then  closed. 

During  a  full  investigation  of  all  available  rec- 
ords of  the  Hubner  Building  Company  and  Hubner 
individually,  I  discovered  no  evidence  of  fraud  and 
consequently  did  not  refer  the  matter  to  my  su- 
perior as  I  would  have  been  required  to  do  under 
the  regulations  aforesaid.  Based  upon  my  thirty- 
three  years  of  experience  as  an  Internal  Revenue 
Agent,  it  is  my  opinion  that  another  investigation 
of  the  books  and  records  which  I  examined  of  the 
Hubner  Building  Company  and  Hubner  individu- 
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purposes  finally  disposes  of  the  civil  aspects  of  the 
tax  consequences.  I,  thereafter,  traced  the  addi- 
tional income  which  was  occasioned  but  not  re- 
ported by  partners  on  their  individual  returns.  This 
resulted  in  a  net  deficiency  on  the  return  of  Jack- 
son, Clarke  and  Hubner.  With  respect  to  Hubner  it 
was  necessary  to  the  proper  evaluation  of  the  addi- 
tional income  reflected  by  the  partnership  that  I 
examine  all  available  records  pertaining  to  his  indi- 
vidual income.  The  result  of  the  audit  of  Hubner 
showed  that  Hubner  was  individually  liable  for  ad- 
ditional income  tax.  A  Form  870  Agreement  was 
prepared  and  presented  to  Mr.  Fisher,  attorney  for 
the  estate  of  E.  J.  Hubner,  setting  forth  the  re- 
sults of  my  investigation  of  Hubner  individually. 
Mr.  Fisher  then  advised  me  that  the  estate  of  Hub- 
ner had  insufficient  assets  to  pay  the  deficiency; 
whereupon,  I  inquired  as  to  what  had  become  of  the 
Big  Oak  Ranch  which  showed  as  an  asset  of  Hub- 
ner. I  was  then  advised  that  the  ranch  had  been 
deeded  to  respondent  in  consideration  for  a  loan  of 
$20,000.00.  I  then  advised  Mr.  Fisher  that  the  rec- 
ords reflected  that  Hubner  had  expended  close  to 
$100,000.00  for  the  ranch  and  improvements  and 
that  it  appeared  that  it  was  a  transfer  on  wholely 
inadequate  consideration,  and  as  such  respondent 
might  be  liable  individually  under  the  existing  regu- 
lations. Several  days  later  Mr.  Fisher  advised  me 
that  he  had  recommended  to  his  client  that  she  not 
execute  the  Form  870  Agreement.  In  accordance 
with  the  existing  regulations  and  instructions  of  the 
Internal  Revenue  Service,  I  rendered  a  complete 
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report  of  the  entire  transaction  to  my  su])ei*ior  and 
was  thereafter  no  longer  concerned  with  the  case. 

The  offering  of  the  Form  870  Agreement  is  an 
indication  by  the  Internal  Revenue  Service  that 
such  deficiency  if  accepted  will  close  the  case 
against  the  taxpayer.  Under  the  normal  procedure, 
if  Mrs.  Hubner  had  signed  the  Form  870  Agree- 
ment the  matter  with  respect  to  her  liability  and 
the  [42]  liability  of  the  estate  of  Hubner  would  bo 
closed  by  the  Internal  Revenue  Service. 

As  stated  above,  my  function  with  Internal  Rev- 
enue Service  is  confined  solely  to  ascertainment  of 
ci^dl  tax  liability  under  the  regulations  in  effect  at 
all  times  material  herein.  If  any  indications  of 
fraud  are  found,  the  investigation  is  immediately 
discontinued  by  me  and  a  report  made  in  writing  to 
the  chief  of  the  Audit  Division.  As  far  as  I  am 
concerned,  as  an  Internal  Revenue  Agent,  the  mat- 
ter is  then  closed. 

During  a  full  investigation  of  all  available  rec- 
ords of  the  Hubner  Building  Company  and  Hubner 
individually,  I  discovered  no  evidence  of  fraud  and 
consequently  did  not  refer  the  matter  to  my  su- 
perior as  I  would  have  been  required  to  do  under 
the  regulations  aforesaid.  Based  upon  my  thirty- 
three  years  of  experience  as  an  Internal  Revenue 
Agent,  it  is  my  opinion  that  another  investigation 
of  the  books  and  records  which  I  examined  of  the 
Hubner  Building  Company  and  Hubner  individu- 
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ally  would  not  disclose  fraud  by  Hubner  or  the 
partnership. 

I  have  examined  the  brief  and  supporting  affi- 
davits filed  by  respondent  purporting  to  state  that  I 
advised  respondent's  attorneys  that  there  was  a 
likelihood  of  a  fraud  investigation  of  Hubner.  I  do 
not  recall  ever  having  made  such  a  statement  and 
wish  to  state  that  it  would  be  contrary  to  the  in- 
structions of  the  Internal  Revenue  Service  and  I 
would,  therefore,  not  have  made  such  a  statement. 

/s/  JOHN  L.  McIVER. 

Subscribed  and  Sworn  to  before  me,  this  12th  day 
of  January,  1955. 

[Seal]  EDMUND  L.  SMITH, 

Clerk,  U.  S.  District  Court,  Southern  District  of 
California ; 

By  /s/  HELEN  M.  WHITE, 
Deputy. 

[Endorsed] :     Filed  January  12,  1955.  [13] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  HENRY  N.  MILLER 

United  States  of  America, 
Southern  District  of  California — ss. 

Henry  N.  INIiller,  being  first  duly  sworn,  deposes 
and  says: 

I  have  been  an  Internal  Revenue  Agent  for  the 
past  thirteen  years  and  I  am  presently  assigned  to 
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the  San  Diego  Office  of  the  Internal  Revenue  Serv- 
ice; that  my  duties  are  primarily  the  examination 
of  income  tax  returns  of  various  taxpayers,  pertain- 
ing to  the  civil  aspects  of  the  Internal  Revenue 
laws. 

In  accordance  with  normal  Internal  Revenue 
Service  procedures,  I  was  assigned  to  examine  the 
books  and  records  of  the  Hubner  Building  Com- 
pany, a  corporation.  An  examination  of  its  })Ooks 
and  records  disclosed  that  the  corporation  was  in 
existence  for  a  few  months  only.  After  a  full  audit, 
it  was  determined  that  in  fact  the  corporation  had 
overpaid  its  income  tax  for  the  taxable  period  dur- 
ing 1950,  and  a  report  was  submitted  recommending 
payment  of  the  over-assessment.  This  concluded  my 
portion  of  the  examination  of  the  Hubner  Building 
Company,  a  corporation,  and  to  the  best  of  my 
knowledge  concluded  all  investigation  by  Internal 
Revenue  Service  with  respect  to  this  particular  cor- 
poration. 

At  a  later  time  I  was  assigned  to  examine  the 
books  and  records  of  Clifford  O.  Boren  and  Delta 
M.  Boren.  While  conducting  the  investigation  of 
the  Borens,  [44]  I  learned  that  Mr.  Mclver,  In- 
ternal Revenue  Agent,  was  likewise  conducting  a 
similar  investigation  of  the  Hubner  Building  Com- 
pany, a  partnership.  It  was  noted  that  certain 
transactions  were  had  between  Borens  and  the  Hub- 
ner Building  Company,  and  in  an  effort  to  deter- 
mine the  accuracy  of  my  audit  I  checked  certain  of 
the  Hubner  Building  Company  books  and  records 
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pertaining  to  the  Borens.  The  records  that  I 
checked  were  the  cash  disbursement  journal,  can- 
celled checks,  and  supporting  invoices  reflecting 
payments  from  Hubner  Building  Company  to  the 
Borens.  I  thereafter  compared  these  records  with 
the  records  of  the  Borens  and  noted  certain  dis- 
crepancies. These  discrepancies,  when  considered  in 
light  of  other  facts  which  were  available,  led  me  to 
believe  that  there  were  indications  of  fraud.  Pur- 
suant to  the  policies  and  procedures  of  Internal 
Revenue  Service,  I  thereupon  immediately  reported 
my  findings  in  writing  to  the  Chief  of  the  Audit 
Division  and  suspended  all  further  investigations. 

I  did  not  examine  any  books  and  records  other 
than  related  above  nor  did  I  take  the  statements  of 
or  discuss  mth  any  representative  of  the  Hubner 
Building  Company  the  matters  disclosed  by  my 
examination. 

My  examination  of  the  Hubner  books  and  docu- 
ments as  related  above  is  not  in  any  sense  a  com- 
l)lete  examination,  and  in  order  to  secure  an 
accurate  and  complete  picture  of  the  transactions 
between  Hubner  Building  Company  and  the  Borens 
it  is  my  opinion  that  other  documents,  papers,  etc., 
would  have  to  be  examined  and  statements  taken 
from  those  concerned.  Such  additional  examination 
and  investigation  is,  of  course,  not  within  the  ])er- 
view  of  my  duties. 

/s/  HENRY  N.  TMTLLER. 
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Subscribed  and  Sworn  to  before  me,  this  12th  day 
of  January,  1955. 

[Seal]  EDMUND  L.  SMITH, 

Clerk,  U.  S.  District  Court,  Southern  District  of 
California ; 

By  /s/  HELEN  M.  WHITE, 
Deputy. 

[Endorsed]:     Filed  January  12,  1955.  [45] 


[Title  of  District  Court  and  Cause.] 

EEQUEST  FOR  ADDITIONAL  FINDINGS 
AND  FOR  AMENDMENTS  TO  FINDINGS 
OF  FACT 

Respondent  requests  the  following  additions  and 
amendments  to  the  Findings  of  Fact  proposed  by 
petitioner. 

I. 

At  Paragraph  III  thereof,  by  striking  out  the 
words  ^'as  Executrix  of  the  Estate  of  Elmer  J. 
Hubner''  on  Line  16  and  by  striking  out  the  words 
^^any  and  all"  at  Line  18  of  the  findings  proposed 
by  petitioner,  and 

By  adding  to  Paragraph  III  thereof,  at  Line  17, 
the  words  '^certain  of"  so  that  Line  17  of  Para- 
graph III  would  then  read  ^*has  custody  of  certain 
of  the  books  of  account,"  etc. 
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II. 

By  adding  to  Paragraph  IV  of  the  findings  sub- 
mitted  by  petitioner,  the  following:  '^That  said  re- 
fusal was  based  upon  the  grounds  (a)  that  a  re- 
sponse to  the  Summons  would  tend  to  [55]  incrimi- 
nate respondent  within  the  meaning  of  the  Fifth 
Amendment  to  the  Constitution,  and  (b)  that  peti- 
tioner had  not  complied  with  the  requirements 
under  Section  7605(b)  of  the  Internal  Revenue 
Code  for  a  second  examination  of  respondent's 
books,  and  (c)  that  the  requested  examination  vio- 
lated respondent's  rights  under  the  Fourth  Amend- 
ment to  the  United  States  Constitution." 

III. 

At  Paragraph  VI  thereof,  by  striking  out  the 
words  ^Hhat  said  partnership  consisted  of  Elmer 
J.  Hubner,  Alton  B.  Jackson  and  Wrelton  Clarke" 
at  Lines  6  and  7,  and 

By  adding  to  Paragraph  VI  thereof  the  words 
^Hhat  Elmer  J.  Hubner  was  at  all  times  a  general 
partner  in  and  President  of  said  partnership." 

IV. 

By  adding  to  Paragraph  VII  thereof  the  follow- 
ing: '^That  the  l^ooks  and  records  of  the  Hubner 
Building  Company,  a  partnership,  reflect  the  per- 
sonal tax  liabilities  of  respondent  for  the  years 
1952  and  1953;  that  affiant  filed  a  joint  tax  return 
with  Elmer  J.  Hubner  for  the  taxable  year  ending 
December  31,  1952.  Included  in  said  tax  return  was 


Lloyd  M,  Tucker,  etc.  57 

income  earned  by  Elmer  J.  Hubner  as  a  partner  in 
the  Hubner  Building  Company  during  the  partner- 
ship's fiscal  year,  March  1,  1951,  through  and  in- 
cluding February  28,  1952." 

V. 

By  striking  out  from  Paragraph  IX  thereof,  on 
Page  4  at  Line  4,  the  following  words:  ^'That  suffi- 
cient evidence  of  fraud  by  the  taxpayers,  Clifford 
O.  Boren  and  Delta  M.  Boren,  has  been  shown," 
and 

By  adding  to  Paragraph  IX,  Page  4,  in  the  place 
of  the  words  requested  stricken  the  following  words, 
'Hhat  during  the  course  of  a  prior  examination  of 
the  transactions  between  the  Borens  and  the  Hubner 
Building  Company  an  indication  of  fraud  was  [56] 
disclosed  to." 

VI. 

By  striking  out  from  Paragraph  X  thereof  the 
words,  ^Hhat  investigation  of  the  Borens  has  only 
been  commenced  and  is  not  a  full  examination 
within  the  meaning  of  the  provisions  of  the  Internal 
Revenue  Act." 

VII. 

By  adding  another  paragraph  to  the  proposed 
findings  to  be  known  as  Paragraph  XI  to  read  as 
follows:  That  the  books  and  records  as  set  forth 
in  the  Summons  have  been  examined  once  by  agents 
of  the  Internal  Revenue  Service  for  the  years  1950, 
1951,  1952  and  1953  and  that  neither  petitioner  nor 
anyone  else  complied  with  the  provisions  of  Section 
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7605(b)  of  the  Internal  Revenue  Code  prior  to 
serving  the  Summons  in  the  instant  case  on  re- 
spondent. 

Respectfully  submitted, 

SLOANE  &  FISHER, 
ROBERT  W.  CONYERS, 

By  /s/  ROBERT  W.  CONYERS, 


i  1 


Attorneys  for  Respondent.  | 

Receipt  of  copy  acknowledged. 
[Endorsed] :     February  14,  1955.  [57] 


[Title  of  District  Court  and  Cause.] 


MEMORANDUM 


This  is  a  proceeding  which  is  filed  under  the  pro-      ^ 


visions  of  Section  7604  of  the  1954  Internal  Rev- 
enue Code,^  seeking  the  enforcement  by  this  court 


i''§  7604.     Enforcement  of  summons. 

*^(a)  Jurisdiction  of  district  court — If  any  per- 
son is  summoned  under  the  internal  revenue  laws 
to  appear,  to  testify,  or  to  produce  books,  papers, 
records,  or  other  data,  the  United  States  district 
Court  for  the  district  in  which  such  person  resides 
or  is  found  shall  have  jurisdiction  by  appropriate 
process  to  compel  such  attendance,  testimony,  or 
production  of  books,  papers,  records,  or  other  data. 

*'(b)  Enforcement — Whenever  any  person  sum- 
moned under  Section  7602  neglects  or  refuses  to 
obey  such  summons,  or  to  produce  books,  papers, 
records,  or  other  data,  or  to  give  testimony,  as  re- 
quired, the  Secretary  or  his  delegate  may  apply  to 
the  judge  of  the  district  court  or  to  a  United  States 
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of  a  subpoena  issued  by  the  Internal  Revenue 
Bureau  under  Section  76022  ^f  i]^^i  Code. 

According  to  the  face  of  the  summons,  the  in- 
vestigation concerns  the  tax  liability  of  Clifford  O. 
Boren  and  Delta  M.  Boren.  The  summons  is  di- 
rected to  the  respondent,  Evelyn  Hubner,  requiring 
her  to  appear  on  November  29,  1954,  before  Lloyd 
M.  Tucker,  an  internal  revenue  officer,  and  to  bring 
the  books  and  records  of  the  partnership  known 
as  the  Hubner  Building  Company,  and  the  cor- 
poration known  as  the  Hubner  Building  Company, 
relating  to  transactions  had  by  that  partnership 
with  the  said  Clifford  O.  Boren  and  Delta  M.  Boren 

Commissioner  for  the  district  within  which  the  per- 
son so  summoned  resides  or  is  found  for  an  attach- 
ment against  him  as  for  a  contempt.  It  shall  be  the 
duty  of  the  judge  or  the  commissioner  to  hear  the 
application,  and,  if  satisfactory  proof  is  made,  to 
issue  an  attachment,  directed  to  some  proper  officer, 
for  the  arrest  of  such  person,  and  upon  his  being 
brought  before  him  to  proceed  to  a  hearing  of  the 
case ;  and  upon  such  hearing  the  judge  or  the  United 
States  Commissioner  shall  have  power  to  make  such 
order  as  he  shall  deem  proper,  not  inconsistent  with 
the  law  for  the  punishment  of  contempts,  to  enforce 
obedience  to  the  requirements  of  the  summons  and 
to  punish  such  person  for  his  default  or  disobedi- 
ence." (Formerly  Sections  3633(a)  and  3615(e)  of 
Title  26,  U.S.C.A.)   [58] 


^"§  7602.     Examination  of  books  and  witnesses. 

^'For  the  purpose  of  ascertaining  the  correctness 
of  any  return,  making  a  return  where  none  has 
been  made,  determining  the  liability  of  any  person 
for  any  internal  revenue  tax  or  the  liability  at  law 
or  in  equity  of  any  transferee  or  fiduciary  of  any 
person  in  respect  of  any  internal  revenue  tax,  or 
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for  the  years  1950,  1951  and  1952,  together  with  pay 
checks,  invoices,  correspondence,  and  any  and  all 
miscellaneous  records,  data  and  memoranda  relat- 
ing  to  the  transactions  between  said  partnership 
and  the  above-named  taxpayers. 

The  respondent  appeared  at  the  time  and  place 
set  in  smnmons,  but  declined  to  produce  any  of  the 
books  and  records  claiming  that  to  do  so  would 
violate  her  right  against  self-incrimination  under 
the  Fifth  Amendment.  This  proceeding  [59]  fol- 
lowed. 

The  Fifth  Amendment  provides: 

*^No  person  *  *  *  shall  be  compelled  in  any 
criminal  case  to  be  a  witness  against  him- 
self *  *  *" 


collecting  any  such  liability,  the  Secretary  or  his 
delegate  is  authorized: 

'^(1)  To  examine  any  books,  papers,  records,  or 
other  data  which  may  be  relevant  or  material  to 
such  inquiry; 

''(2)  To  summon  the  person  liable  for  tax  or 
required  to  perform  the  act,  or  any  officer  or  em- 
ployee of  such  person,  or  any  person  having  pos- 
session, custody,  or  care  of  books  of  account  con- 
taining entries  relating  to  the  business  of  the  person 
liable  for  tax  or  required  to  perform  the  act,  or  any 
other  person  the  Secretary  or  his  delegate  may 
deem  proper,  to  appear  before  the  Secretary  or  his 
delegate  at  a  time  and  place  named  in  the  summons 
and  to  produce  such  books,  papers,  records,  or 
other  data,  and  to  give  such  testimony,  under  oath, 
as  may  be  relevant  or  material  to  such  inquiry;  and 

*'(3)  To  take  such  testimony  of  the  person  con- 
cerned, under  oath,  as  may  be  relevant  or  material 
to  such  inquiry."  (Formerly  Sections  3614,  3615(a), 
(b),  (c),  and  3632(a)(1)  of  Title  26,  U.S.C.A.) 
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Its  prohibitions  have  been  extended  by  judicial 
interpretation  to  reach  beyond  a  criminal  ^'case/' 
so  as  to  include  almost  every  kind  of  a  proceeding  or 
act  done  under  authority  or  color  of  authority 
wherein  a  person  in  answer  to  a  question  might  give 
a  fact  which  might  lead  to  other  evidence  which 
might  tend  to  connect  that  person  with  the  commis- 
sion of  a  crime.  They  are  the  so-called  ^' rungs  of 
a  ladder"  or  "link  in  a  chain"  cases.  Blau  v.  United 
States,  340  U.  S.  159;  Hoffman  v.  United  States, 
341  U.  S.  479;  Greenberg  v.  United  States,  343 
U.  S.  918;  Singleton  v.  United  States,  343  U.  S. 
944;  United  States  v.  Weisman  (2  Cir.,  1940),  111 
F.  2d.  260;  Kasinowitz  v.  United  States  (9  Cir., 
1950),  181  F.  2d.  632;  United  States  v.  Coffey  (3 
Cir.,  1952),  198  F.  2d.  438. 

The  Third  Circuit,  in  deciding  the  Coffey  case 
(supra)  commented  on  the  Hoffman,  Greenberg  and 
Singleton  cases  (supra)  and  the  Mason  case  (244 
U.  S.  362)  and  said: 

*^[2]  Accordingly,  we  now  have  to  reinterpret 
the  Supreme  Court's  Hoffman  opinion  in  the 
light  of  that  court's  subsequent  revelation  that 
Hoffman  proceeds  on  a  theory  broad  enough  to  re- 
quire the  same  result  in  the  circumstances  of  Green- 
berg and  Singleton.  Specifically,  we  think  the 
problem  is  what  to  do  about  apparently  innocuous 
questions,  the  answers  to  which  are  admittedly  not 
incriminating  in  themselves  when  there  are  not  ad- 
ditional facts  before  the  Court  which  suggest  par- 
ticular connecting  links  through  which  the  answer 
might  lead  to  and  might  result  in  incrimination  of 
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the  witness.  We  think  the  Supreme  Court  is  saying 
that  such  facts  are  not  necessary  to  the  sustaining 
of  the  privilege.  The  decision  in  the  Mason  case 
would  not  be  followed  today.  It  is  enough  (1)  that 
the  trial  court  be  shown  by  argument  how  conceiv- 
ably a  prosecutor,  building  on  the  seemingly  harm- 
less answer,  might  proceed  step  by  step  to  link  the 
witness  with  some  crime  against  the  United  States, 
and  (2)  that  this  suggested  course  and  [60]  scheme 
of  linkage  not  seem  incredible  in  the  circumstances 
of  the  particular  case." 

Carried  to  the  logical  extreme,  the  doctrine  of 
those  cases  would  permit  a  witness  to  stand  mute 
in  response  to  any  question,  such  as  a  query  as  to 
one's  name  or  address,  since  a  response  could  con- 
ceivably be  a  connecting  link. 

But  I  do  not  read  the  Constitution  or  the  doctrine 
of  the  above  cases  as  intending  to  completely 
paralyze  the  Government  in  its  investigative  func- 
tions. Certainly  not  under  the  facts  in  this  case. 

From  the  petition  for  attachment,  the  answer  and 
the  affidavits  filed  on  both  sides,  it  is  apparent  that 
the  investigation  being  conducted  by  the  Internal 
Revenue  Bureau  is  not  an  investigation  of  the  re- 
spondent, Evelyn  Hubner,  for  any  possible  criminal 
liability,  tax,  or  otherwise.  It  is  an  investigation 
directed  to  the  affairs  and  possible  tax  liability  and 
possible  criminal  liability  of  Clifford  O.  Boren  and 
Delto  M.  Boren,  both  of  whom  are  persons  different 
than  the  respondent,  Evelyn  Hubner,  and  neither 
of  whom  appears  to  have  been  an  officer,  director, 
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employee  or  partner  of  either  Hubner  Company, 
corporation  or  partnership. 

It  appears  that  the  Hubner  Building  Company 
was  engaged  in  the  building  business.  It  was  a  cor- 
poration from  February  14,  1950,  to  September  30, 
1950,  at  which  time  the  Hubner  Building  Company 
was  dissolved  as  a  corporation  and  continued  busi- 
ness as  a  partnership  until  the  time  of  its  dissolu- 
tion on  January  6,  1951.  Its  affairs,  however,  ac- 
cording to  the  affidavit,  were  not  finally  wound  up 
until  February  28,  1953. 

The  respondent,  Beatrice  Evelyn  Hubner,  is  the 
surviving  spouse  of  E.  J.  Hubner  who  died  January 
12,  1954,  and  who  appears  to  have  been  the  moving 
factor  of  the  [61]  corporation,  Hubner  Construction 
Company,  and  one  of  the  partners  while  it  was  a 
partnership.  Respondent  did  not  marry  E.  J.  Hub- 
ner until  May  23,  1952,  after  the  dissolution  of  the 
partnership  and  after  the  dissolution  of  the  cor- 
poration. 

The  books  which  are  sought  here  are  the  books 
and  records  of  the  partnership  and/or  the  corpora- 
tion. It  is  quite  apparent  from  the  pleadings  and 
affidavits  filed  here  that  the  respondent,  Evelyn 
Hubner,  is  not  and  was  not,  either  a  stockholder, 
director,  or  officer  of  the  corporation,  or  a  partner 
of  the  partnership,  or  an  employee  of  either. 

Some  claim  is  made  that  by  virtue  of  a  transfer 
of  certain  property  known  as  the  Big  Oak  Ranch 
by  E.  J.  Hubner  to  the  respondent  in  this  case, 
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which  occurred  in  1951  prior  to  the  marriage,  the 
respondent  is  fearful  that  the  Government  may 
make  some  additional  tax  claim  arising  out  of  the 
affairs  of  the  Hubner  Building  Company  or  Hubner 
personally  and,  in  connection  therewith,  attempt  to 
pursue  the  property  which  was  thus  transferred 
to  the  respondent. 

That  is  not  a  sufficient  ground  for  the  refusal  to 
answer  any  questions  or  to  present  any  records,  even 
though  the  disclosures  made  might  result  in  a  civil 
proceeding  against  the  respondent  for  the  recovery 
of  that  property  so  transferred  to  her  to  satisfy  any 
tax  liability  which  might  be  assessed  against  E.  J. 
Hubner  or  the  Hubner  Building  Company. 

A  civil  proceeding  attempting  to  enforce  civil 
liability  under  the  internal  revenue  statutes  is  not 
protected  by  the  Constitutional  guaranties  of  the 
Fifth  Amendment — Helvering  v.  Mitchell  (1938), 
303  U.  S.  391. 

Although  not  raised  at  the  time  of  response  to 
summons  or  in  the  answer  filed  to  the  petition, 
respondent  [62]  in  her  brief  relies  upon  the  provi- 
sions of  Section  7605(b)  of  the  1954  Internal  Rev- 
enue Code  (formerly  26  U.S.C.A.  3631),  which 
reads  as  follows: 

"§  7605.     Time  and  place  of  examination. 

^'(b)  Restrictions  on  examination  of  taxpayer — 
No  taxpayer  shall  be  subjected  to  unnecessary  ex- 
amination or  investigations,  and  only  one  inspection 
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of  a  taxpayer's  books  of  account  shall  be  made  for 
each  taxable  year  unless  the  taxpayer  requests 
otherwise  or  unless  the  Secretary  or  his  delegate, 
after  investigation,  notifies  the  taxpayer  in  writing 
that  an  additional  inspection  is  necessary." 

It  is  conceded  by  the  government  that  the  In- 
ternal Revenue  Bureau  conducted  a  previous  ex- 
amination of  the  books  of  both  the  corporation  and 
partnership  which  resulted  in  additional  assess- 
ments and  refunds  to  the  Hubner  Company.  Those 
books  were  examined  with  a  view  of  determining 
only  the  liability  of  the  Hubner  Companies  or  E.  J. 
Hubner,  and  were  not  examined  with  a  view  of 
determining  the  liability  of  the  Borens  or  either  of 
them. 

The  respondent  in  the  brief  relies  largely  upon 
the  case  of  Martin  v.  Chandis  Securities  Co.  (9 
Cir.,  1942),  128  F.  2d.  731. 

In  that  case,  while  it  did  involve  the  enforcement 
of  a  subpoena  and  the  examination  of  books  and 
records  in  the  hands  of  the  Chandis  Securities 
Company  concerning  the  possible  tax  liability  of  a 
third  person  named  Chandler,  the  court  there  stated 
that  Section  3631  [now  7605(b)]  of  the  Internal 
Revenue  Code,  limited  the  examinations  of  a  tax- 
payer's (the  Borens'  here)  books  to  those  which 
were  necessary,  and  likewise  was  a  limitation  on 
the  power  of  the  Bureau  to  examine  a  third  per- 
son's (respondent  here)  books  only  when  such  ex- 
amination was  shown  to  be  ^^ necessary."  [63] 
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However,  upon  an  analysis  of  that  case,  it  be- 
comes quite  evident  that  all  that  the  Ninth  Circuit 
held  was  that  where  the  statute  of  limitations  on 
the  face  of  the  record  had  expired  against  the  tax- 
payer under  investigation,  an  examination  of  the 
third  person's  books  was  not  necessary.  The  ex- 
amination was  prohibited  solely  on  that  ground  and 
not  because  there  had  been  a  prior  examination. 

There  is  no  such  element  present  in  this  case.  The 
statute  of  limitations  against  the  persons  under 
investigation,  the  Borens,  has  not  run,  and  if  it  has 
run,  the  Borens  themselves  have  consented  to  an 
extension  of  time,  having  signed  a  consent  extending 
the  period  of  limitation  upon  assessment  of  income 
tax  and  profits  tax.  Therefore,  the  Chandis  Securi- 
ties case  is  not  authority  for  the  position  taken  by 
the  respondent  in  this  case. 

Furthermore,  the  Chandis  case  would  have  an- 
other ground  of  distinction,  as  in  that  case  they 
sought  in  the  year  of  1940  to  compel  the  production 
of  records  from  1916  to  1930.  No  such  a  situation 
is  present  here.  The  records  which  are  sought  to  be 
examined  are  the  records  for  the  years  1950,  1951 
and  1952,  which  are  not  comparable  to  the  attempt 
in  the  Chandis  case  to  procure  records  that  were 
many  years  old. 

Moreover,  as  I  view  the  provision  of  the  Internal 
Revenue  Code  which  prohibits  the  examination  of 
books  which  are  unnecessary,  it  becomes  a  question 
of  fact  to  be  decided  in  each  case  as  to  whether  such 
examination  is  or  is  not  necessary. 
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The  facts  in  this  case  show  that  the  Hubner  Com- 
panies had  considerable  dealings  with  the  Borens, 
and  that  there  is  a  possible  additional  tax  liability 
of  the  Borens  in  excess  of  $40,000.00  for  the  years 
1950-1951;  that  the  previous  examination  of  the 
Hubner  books  indicated  that  a  full  audit  [64]  of 
them  in  connection  with  the  Boren  investigation 
would  produce  facts  bearing  upon  the  possible  lia- 
bility or  non-liability  of  the  Borens.  The  presently 
requested  examination  is  thus  ^^ necessary."  I  have 
examined  the  other  authorities  cited  and  relied  on 
by  respondent,  and  find  that  they  are  not  in  point. 

The  respondent  makes  the  point  that  the  pro- 
cedural requirements  of  7605(b)  were  not  complied 
with.  The  procedural  requirement  that  a  second  or 
additional  examination  of  a  taxpayer's  books  can 
be  made  only  at  the  taxpayer's  request  or  on  writ- 
ten notification  of  the  Secretary,  applies  only  to 
a  second  examination  of  the  books  of  a  taxpayer 
whose  tax  is  in  question.  They  do  not  apply  to  a 
case,  such  as  here,  where  the  books  are  those  of  a 
third  person  (Hubner)  and  not  the  books  of  the 
one  whose  tax  is  in  question  (the  Borens).  In  such 
case  the  sole  question  which  can  be  raised  is  neces- 
sary for  the  examination  under  the  Chandis  case, 
supra.  Obviously  the  ^ taxpayer"  referred  to  in  Sec- 
tion 7605(b)  is  the  one  whose  return  is  under  in- 
vestigation. It  does  not  mean  a  third  party  who, 
as  here,  in  the  final  analysis  is  merely  a  witness 
having  in  her  possession  evidence  concerning  the 
possible  tax  liability  of  some  other  person  or  per- 
sons. 
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Respondent  also  contends  that  the  provisions  of 
the  Fourth  Amendment  to  the  Constitution  against 
unreasonable  searches  and  seizures  justifies  her  re- 
fusal to  comply  with  the  summons. 

It  is  only  unreasonable  searches  and  seizures 
which  are  prohibited.  In  U.  S.  v.  First  National 
Bank  (Ala.,  1924),  295  Fed.  142,  affirmed  267  U.  S. 
576,  the  bank  refused  to  produce  its  books  and  rec- 
ords in  response  to  a  summons  issued  imder  the 
same  provisions  of  the  statute  here  involved,  as 
they  then  existed.  The  inquiry  was  not  concerning 
the  bank's  tax  [65]  liability,  but  that  of  two  in- 
dividuals doing  business  with  the  bank.  The  court 
held  the  Fourth  Amendment  not  applicable.  The 
records  sought  here  are  not  the  personal  records  of 
the  respondent.  She  merely  has  possession  of  them. 
Congress  has  by  statute  (26  U.S.C.A.  7602)  author- 
ized wide  investigation  and  inquiry  and  it  would 
completely  frustrate  the  purposes  of  the  statute  if 
mere  custodians  of  records  could  refuse  to  produce 
them  in  relation  to  investigation  of  the  possible 
tax  liability  of  another  person. 

The  element  of  unreasonableness  present  in  the 
Chandis  case,  supra,  where  numerous  and  burden- 
some records  as  much  as  24  years  old  were  sought 
is  not  present  here;  nor  is  there  present  the  un- 
reasonableness such  as  existed  in  First  National 
Bank  of  Mobile  v.  U.  S.  (CCA  5,  1947),  160  F.  2d. 
532,  where  the  appellate  court  held  the  summons 
unreasonable  only  insofar  as  it  required  the  bank 
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to  examine  over  six  million  entries  covering  a  five- 
year  period  in  order  to  comply. 

The  demands  of  the  summons  are  not  unreason- 
able under  the  facts  of  the  case  before  the  court. 

Another  ground  is  suggested — that  the  books 
here  are  not  material  to  the  investigation.  I  do  not 
think  that  the  respondent  here  is  in  any  position 
to  raise  that  question.  Whether  they  are  material  or 
are  not  material  is  a  question  which  can  be  raised 
by  the  party  involved,  namely,  the  Borens,  if  it 
can  be  raised  at  all,  and  I  do  not  think  it  can  be 
raised  in  this  kind  of  a  proceeding  by  the  person 
who  is  not  being  investigated  as  the  taxpayer. 

The  prayer  of  the  petition  ought  to  be,  and  is, 
granted. 

Rather  than  commit  the  defendant  to  jail  for  con- 
tempt until  she  produces  the  books,  perhaps  a 
method  can  be  worked  [66]  out  which  would  not  be 
burdensome,  either  upon  the  respondent  or  upon 
the  Government,  and  still,  at  the  same  time,  would 
preserve  to  the  respondent  the  records  which  she 
naturally  wants  to  have  preserved  for  whatever 
purpose  she  may  desire  or  need  them  for  herself  or 
as  administratrix  of  the  estate  of  the  deceased. 

The  United  States  Attorney  will  prepare  findings 
of  fact,  conclusions  of  law,  and  order  for  my  signa- 
ture, granting  the  petition,  committing  the  respond- 
ent to  jail  for  contempt  until  she  produces  the 
books,  which  will  be  stayed  until  February  18,  1955, 
at   12:00   o'clock   noon,   and   it  will  thereafter   be 
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permanently  stayed  if  the  respondent,  prior 
thereto,  deposits  all  of  the  books  and  records  with 
the  Clerk  of  this  court,  where  they  may  remain  for 
examination  by  both  respondent,  at  her  convenience, 
and  the  Internal  Revenue  Agents,  at  their  con- 
venience. 

Dated:  San  Diego,  California,  this  17th  day  of 
February,  1955. 

/s/  PEIRSON  M.  HALL, 

United  States  District  Judge. 

[Endorsed] :     Filed  February  17,  1955.  [67] 
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United  States  District  Court  for  the  Southern 
District  of  California,  Southern  Division 

Civil  No.  1691 

LLOYD    M.    TUCKER,    Special   Agent,    Internal 
Revenue  Service, 


vs. 
EVELYN  HUBNER, 


Petitioner, 


Respondent. 


FINDINGS  OF  FACT,  CONCLUSIONS  OF 
LAW  AND  ORDER 

The  above-entitled  cause  came  on  regularly  for 
hearing  on  February  3,  1955,  Laughlin  E.  Waters, 
United  States  Attorney,  and  Harry  D.  Steward, 
Assistant  United   States  Attorney,  for  petitioner; 
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respondent  appearing  personally  and  through  her 
attorneys,  Hugo  M.  Fisher  and  Robert  W.  Conyers, 
and  the  Court  having  duly  considered  the  evidence 
and  being  fully  advised  in  the  premises  now  finds 
the  following: 

Findings  of  Fact 

I. 

That  petitioner  is  a  duly  appointed  and  acting 
Special  Agent  of  the  Internal  Revenue  Service  and 
has  been  authorized  by  the  Secretary  of  the  Treas- 
ury to  perform  the  duties  of  such  office  and,  spe- 
cifically, the  duties  referred  to  in  Sections  7603  and 
7604  of  the  Internal  Revenue  Code,  1954.  [68] 

II. 

That  summons  was  duly  issued  and  served  by 
Lloyd  M.  Tucker  on  the  respondent,  Evelyn  Hubner, 
on  November  5,  1954,  requiring  that  she  appear 
before  him  to  give  testimony  relating  to  the  tax 
liability  of  Clifford  O.  Boren  and  Delta  M.  Boren 
for  the  years  1950,  1951  and  1952  and  to  bring  with 
her  and  produce  for  examination  the  following 
books,  records  and  papers  at  527  Land  Title  Build- 
ing, 235  Broadway,  San  Diego,  California,  on  the 
29th  day  of  November,  1954,  at  10:00  o'clock  a.m.: 
Books  of  Account  of  the  partnership  known  as  the 
Hubner  Building  Company  and  the  corporation 
known  as  the  Hubner  Building  Company,  relating 
to  transactions  had  by  that  partnership  and  cor- 
poration with  the  above-named  Clifford  O.  Boren 
and  Delta  M.  Boren  for  the  years  above  stated,  to- 
gether with  pay  checks,   invoices,   correspondence 
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and  any  and  all  miscellaneous  records,  data,  and 
memoranda  relating  to  transactions  between  the 
Hubner  Building  Company  and  the  above-named 
taxpayers. 

III. 

That  respondent  is  executrix  of  the  estate  of 
Elmer  J.  Hubner,  deceased.  That  she  had  and  now 
has  custody  of  Books  of  Account,  and  records  de- 
scribed in  said  summons,  and  set  forth  in  paragraph 
II  hereof. 

IV. 

That  respondent  did  wilfully  and  knowingly  neg- 
lect and  refuse  to  obey  said  summons  in  that  re- 
spondent did  appear  at  the  time  and  place  set  forth 
in  the  summons  but  did  not  produce  said  books, 
records,  papers  and  data. 

V. 

That  respondent  resides  in  San  Diego  County, 
California,  within  the  Southern  District  of  Cali- 
fornia, and  that  this  Court  has  jurisdiction  of  this 
matter  under  the  provisions  of  the  Internal  Rev- 
enue Code  of  1954  and  Title  28  of  the  United  States 
Code,  Sections  1340  and  1345. 

VI. 

That  the  Hubner  Building  Company  was  a  cor- 
poration from  February  14,  1950,  to  September  30, 
1950;  that  said  corporation  was  dissolved  and  busi- 
ness was  continued  as  a  partnership  under  the  name 
of  Hubner  Building  Company  until  the  [69]  date 
of  its  dissolution  on  June  6,  1951,  and  its  windup 
and  final  distribution  o]i  February  28,  1953.  That 
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said   partnership   consisted   of   Elmer   J.    Hubner, 
Alton  B.  Jackson  and  Wrelton  Clarke. 

VII. 

That  said  Elmer  J.  Hubner  intermarried  with 
respondent  on  May  23,  1952,  which  marriage  was 
dissolved  by  the  death  of  E.  J.  Hubner  on  January 
12,  1954.  That  the  only  connection  respondent  had 
with  or  interest  in  said  Hubner  Building  Company 
and  Corporation  was  as  the  wife  of  E.  J.  Hubner, 
deceased,  and  in  no  other  capacity,  and  had  no  other 
connection  with  said  Company  or  Corporation.  Re- 
spondent did  file  a  joint  tax  return  with  E.  J. 
Hubner  for  the  year  ending  December  31,  1952. 

VIII. 

That  the  books  and  records  of  the  Hubner  Build- 
ing Company,  a  corporation,  and  the  Hubner  Build- 
ing Company,  a  partnership,  were  investigated  by 
agents  of  the  Internal  Revenue  Service  which  in- 
vestigation resulted  in  a  final  determination  of  the 
tax  consequences  of  the  corporation  and  an  offer  of 
final  settlement  of  tax  liability  of  the  estate  of  E.  J. 
Hubner,  arising  out  of  the  operation  of  the  Hubner 
Building  Company,  a  partnership.  That  such  tax 
liability  is  of  a  civil  nature  and  would  be  concluded 
by  acceptance  of  this  offer.  That  no  investigation  of 
a  criminal  nature  of  the  corporation  or  the  partner- 
ship or  of  the  estate  of  E.  J.  Hubner  or  the  respond- 
ent is  in  progress  or  is  contemplated  by  the  Internal 
Revenue  Service. 

IX. 

That  the  taxpayers  under  investigation  by  the 
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Internal  Revenue  Service  are  Clifford  O.  Boren  and 
Delta  M.  Boren  and  not  respondent,  the  Hubner 
Building  Company,  a  corporation;  the  Hubner 
Building  Company,  a  partnership;  the  estate  of 
E.  J.  Hubner  or  any  other  association  or  individual 
connected  with  respondent. 

That  it  has  not  been  shown  that  respondent  could 
be  subjected  to  any  criminal  proceedings  in  connec- 
tion with  any  of  the  books,  records  and  miscellane- 
ous documents  which  formed  the  subject  matter  of 
the  summons,  and  it  is  only  shown  [70]  that  she 
might  be  subject  to  some  civil  liability  as  a  trans- 
feree for  inadequate  consideration. 

That  sufficient  evidence  of  additional  tax  liability 
by  the  taxpayers,  Clifford  O.  Boren  and  Delta  M. 
Boren,  has  been  shown  to  w^arrant  an  investigation 
at  this  time.  That  the  taxpayers,  Clifford  O.  Boren 
and  Delta  M.  Boren,  have  bj^^  written  consent  ex- 
tended the  statute  of  limitation  with  respect  to  civil 
liability  until  June  30,  1955. 

X. 

That  the  books  and  records  and  other  documents 
as  set  forth  in  the  summons  are  material  to  the 
investigation  of  the  tax  liability  of  Clifford  O. 
Boren  and  Delta  M.  Boren  and  that  an  examination 
of  said  books,  records  and  other  documents  by  the 
Internal  Revenue  Service  as  set  forth  in  the  sum- 
mons is  not  an  imnecessary  examination  nor  is  it 
imreasonable  either  as  to  respondent  or  Clifford 
O.  Boren  and  Delta  M.  Boren.  That  investigation 
of  the  Borons  was  commenced,  and  has  not  been 
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completed  within  the  meaning  of  the  provisions  of 
the  Internal  Revenue  Act. 

XI. 

That  all  the  facts  found  to  be  true  in  the  memo- 
randum filed  herein  by  the  Court  on  the  17th  day 
of  February,  1955,  are  herein  found  to  be  true. 

Conclusions  of  Law 

I. 

That  the  production  of  the  books  and  records  and 
documents  set  forth  in  the  summons  will  not  in- 
criminate respondent  under  the  Fifth  Amendment 
of  the  Constitution. 

II. 

That  respondent  produce  the  books,  records  and 
documents  specified  in  the  summons  in  accordance 
witli  the  provisions  thereof. 

III. 

That  compliance  with  the  subpoena  by  Evelyn 
Hubner  will  not  be  oppressive  so  as  to  violate  the 
Fourth  Amendment  of  the  Constitution. 

IV. 

That  an  attachment  against  the  person  of  re- 
spondent should  issue  for  failure  to  produce  said 
books,  records  and  documents.  [71] 

V. 

'T'hat  all  conclusions  of  law  in  the  memorandum 
filed  herein  by  the  Court  on  the  17th  day  of  Febru- 
ary, 1955,  are  incorporated  herein. 
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Now,  Therefore,  It  Is  Ordered  Adjudged  and 
Decreed  that  an  attachment  against  the  person  of 
Evelyn  Hubner  as  and  for  contempt  should  and 
is  hereby  issued  and  the  respondent  is  remanded 
to  the  custody  of  the  Marshal,  until  she  complies 
with  said  summons,  but  said  attachment  and  com- 
mitment are  stayed,  however,  until  12:00  noon, 
February  18,  1955,  with  further  proviso  that  said 
stay  of  execution  shall  become  permanent  if  on  or 
before  said  time  and  date  respondent  shall  deliver 
to  the  Clerk  of  this  Court  Books  of  Account  of  the 
partnership,  known  as  the  Hubner  Building  Com- 
pany and  the  corporation,  known  as  the  Hubner 
Building  Company,  relating  to  transactions  had  by 
that  partnership  and  corporation  with  Cliiford  O. 
Boren  and  Delta  M.  Boren  for  the  years  1950,  1951 
and  1952,  together  with  paychecks,  invoices,  cor- 
respondence, and  any  and  all  miscellaneous  records, 
data,  and  memoranda  relating  to  transactions  be- 
tween the  Hubner  Building  Company  and  Clifford 
O.  Boren  and  Delta  M.  Boren. 

It  Is  Further  Ordered  that  upon  delivery  of  these 
Books  of  Account,  records  and  other  documents 
that  agents  of  the  Internal  Revenue  Service  and 
agents  of  the  respondent  shall  have  the  right  at 
all  reasonable  times  to  examine  said  Books  of  Ac- 
count, records  and  documents  and  may  have  photo- 
static copies  of  the  same  or  any  poi^tion  thereof 
by  designation  to  the  Clerk  who  shall  use  the  facili- 
ties of  the  office  of  the  Clerk  of  this  Court  for  mak- 
ing such  photostats. 
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Dated:  Feb.  17,  1955. 

/s/  PEIRSON  M.  HALL, 

United  States  District  Court 
Judge. 

[Endorsed] :    Filed  February  17,  1955. 
Docketed  and  entered  February  23,  1955.  [72] 


[Title  of  District  Court  and  Cause.] 

STAY  OF  COMMITMENT  PENDING 
PERFECTION  OF  APPEAL 

On  this  ISth  day  of  February,  1955,  the  parties 
hereto  appearing  by  their  counsel,  Robert  W. 
Conyers  and  H.  M.  Fisher  for  Respondent,  and 
Howard  Harris  for  Petitioner,  and 

On  motion  of  Respondent  for  the  stay  of  the 
commitment  contained  in  the  order  of  this  court 
dated  February  17,  1955,  and 

It  appearing  that  Respondent  has  prepared  a 
Notice  of  Appeal  and  desires  to  appeal  the  decision 
of  the  court  herein;  Now,  Therefore,  good  cause 
appearing. 

It  Is  Ordered,  Adjudged  and  Decreed  that  fur- 
ther execution  of  the  Order  for  Attachment 
against  the  person  of  Evelyn  Hubner  for  contempt 
shall  be,  and  it  is  hereby,  stayed  on  condition  that 
Respondent  perfects  her  intended  appeal  herein 
within  thirty  days  hereof  and  until  application  to 
the  Appellate  Court  may  be  made  for  any  further 
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stay  and  the  action  on  such  motion  by  the  Appellate 
Court.  This  order  and  the  stay  herein  granted  shall 
expire  forty  days  from  the  date  hereof  unless  Re- 
spondent has  within  that  time  perfected  her  appeal 
and  made  application  to  the  Appellate  Court  for 
a  further  stay. 

Dated;  February  18,  1955. 

/s/  PEIRSON  M.  HALL, 
Judge. 

[Endorsed] :    Filed  February  18,  1955.  [73] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Evelyn  Hubner,  Re- 
spondent above  named,  hereby  appeals  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  a  Final  Judgment  entered  in  this  action 
on  February  17,  1955,  adjudging  Respondent  in 
contempt  of  this  Court. 

/s/  ROBERT  W.  CONYERS, 

SLOANE  &  FISHER, 

ROBERT  W.  CONYERS, 

Attorneys  for  Respondent 
Evelyn  Hubner. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :    Filed  February  24,  1955.  [74] 
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In  the  United  States  District  Court,  Southern 
District  of  California,  Southern  Division 

No.  1691-SD  Civil 

LLOYD   M.    TUCKER,    Special   Agent,    Internal 
Revenue  Service, 

Petitioner, 

vs. 

EVELYN  HUBNER, 

Respondent. 

Honorable  Peirson  M.  Hall,  Judge,  Presiding. 

REPORTER'S  TRANSCRIPT 

OP  PROCEEDINGS 

San  Diego,  California,  February  3,  1955 

Appearances : 

For  the  Petitioner: 

LAUGHLIN  E.  WATERS, 

United  States  Attorney, 

Los  Angeles  12,  California,  by 
HARRY  D.  STEWARD, 

Assistant  United  States  Attorney. 

For  the  Respondent : 

ROBERT  W.  CONYERS,  ESQ., 

924  San  Diego  Trust  &  Savings  Bldg., 
San  Diego  1,  California,  and 

SLOANE  &  FISHER, 

1230  Bank  of  America  Building, 
San  Diego  1,  California,  by 

HUGO  FISHER,  ESQ. 
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February  3,  1955—2:00  o 'Clock  P.M. 

The  Clerk:  1690,  Civil,  Lloyd  M.  Tucker  v.  Hugo 
M.  Fisher. 

Mr.  Steward :     Ready  for  the  petitioner. 

Mr.  Conyers:     Ready. 

The  Clerk:  1691,  Civil,  Lloyd  M.  Tucker  v. 
Evelyn  Hubner. 

Mr.  Conyers:     Ready. 

Mr.  Steward :     Ready,  your  Honor. 

The  Court :  Very  well.  As  to  Case  1690,  I  notice 
there  is  no  response. 

Mr.  Stev^^ard :  That  is  correct.  I  believe  that  was 
pursuant  to  an  agreement,  your  Honor,  that  that 
matter  on  the  representation  previously  made  in 
court  by  Mr.  Fisher  would  effect  immediately  no 
personal  concern  in  this  transaction  other  than  as 
questions  might  be  involved  in  respect  to  a  motion 
for  dismissal.  So  I  would  like  at  this  time  to  file 
this  document  with  the  clerk. 

The  Court :    Very  well.  Is  there  an  order  here  ? 

Mr.  Steward:  Yes,  your  Honor.  In  the  affidavit 
filed  in  Case  No.  1691  it  was  represented  that  she 
has  all  the  books  and  records  involved. 

The  Court :  In  any  event,  this  other  matter  is  not 
involved  in  your  petition? 

Mr.  Steward:     No.  [3*] 

The  Court:  Very  well.  The  proceedings  as  to 
Case  No.  1690  will  bo  dismissed. 

As  to  1691,  I  have  read  the  petition,  the  responses 
and  the  affidavits  and  memorandum  of  law  which 
have  been  filed. 


♦Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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Does  either  counsel  wish  to  argue  the  matter? 
Do  either  of  you  have  any  additional  points  to 
present  ? 

Mr.  Steward:  On  behalf  of  the  petitioner,  your 
Honor,  we  are  willing  to  submit  it  on  the  basis  of 
the  record  as  it  now  stands. 

Mr.  Conyers:  I  think  we  have  nothing  in  ad- 
dition to  our  briefs  to  offer  at  this  time,  your 
Honor. 

The  Court:     Verv  well. 

This  is  a  proceeding  which  is  filed  under  the  pro- 
visions of  Section  7604  of  the  Internal  Revenue 
Code,  seeking  the  enforcement  by  this  court  of  a 
subpoena  issued  by  the  Internal  Revenue  Bureau 
in  connection  with  an  investigation,  according  to 
the  face  of  the  subpoena,  of  the  tax  liability  of 
Clifford  O.  Boren  and  Delta  M.  Boren.  This  sub- 
poena is  directed  to  the  petitioner,  Evelyn  Hubner, 
directing  her  to  appear  before  Lloyd  M.  Tucker, 
and  to  bring  the  books  and  records  of  the  partner- 
ship known  as  the  Hubner  Building  Company,  and 
the  corporation  known  as  the  Hubner  Building 
Company,  relating  to  transactions  had  by  that  part- 
nership with  the  aforesaid  Clifford  O.  Boren  and 
Delta  M.  Boren  for  the  years  1950,  1951  and  1952, 
together  with  paychecks,  invoices,  [4]  correspond- 
ence, and  any  and  all  miscellaneous  records,  data 
and  memoranda  relating  to  the  transactions  be- 
tween said  partnership  and  the  above-named  tax- 
payers. 

The  respondent  appeared  at  the  time  and  place 
set  forth  in  the  subpoena,  but  the  petitioner,  how- 
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ever,  declined  to  produce  any  of  the  books  and 
records  claimins^  that  it  would  be  a  violation  of  the 
Fifth  Amendment,  and  this  proceeding  followed. 

From  the  answer  to  the  petition  for  attachment 
and  from  the  affidavits  filed,  it  is  apparent  that  the 
investigation  being  conducted  by  the  Internal  Rev- 
enue Bureau  is  not  an  investigation  of  the  respond- 
ent, Evelyn  Hubner,  for  any  possible  criminal  lia- 
bility. It  is  an  investigation  directed  to  the  affairs 
and  possible  tax  liability  and  possible  criminal  lia- 
bility of  Clifford  O.  Boren  and  Delta  M.  Boren,  both 
of  whom  are  persons  who  are  different  than  the 
respondent,  Evelyn  Hubner. 

It  appears  that  the  Hubner  Building  Company 
was  engaged  in  the  building  business.  It  was  a  cor- 
poration from  February  14,  1950,  to  September  30, 
1950,  at  which  time  the  Hubner  Building  Company 
was  dissolved  as  a  corporation  and  continued  busi- 
ness as  a  partnership  until  the  time  of  its  dissolu- 
tion on  June  6,  1951.  Its  affairs,  however,  according 
to  the  affidavit,  were  not  finally  wound  up  until 
February  28,  1953. 

The  respondent,  Beatrice  Evelyn  Hubner,  is  the 
surviving  [5]  spouse  of  E.  J.  Hubner,  who  appears 
to  be  the  moving  factor  of  the  Hubner  Construction 
Company  and  one  of  the  partners.  She  did  not 
marry  E.  J.  Hubner  until  May  23,  1952,  after  the 
dissolution  of  the  partnership  and  after  the  dis- 
solution of  the  corporation. 

The  books  which  are  sought  here  are  the  books 
and  records  of  the  partnership  and/or  the  corpora- 
tion, with  which  it  is  quite  apparent  from  the  docu- 
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ments  filed  here  that  the  petitioner,  Evelyn  Hubner, 
is  not  and  was  not  connected,  nor  does  she  appear 
to  have  been  concerned  as  an  emjjloyee  of  the  Hub- 
ner  Building  Company,  either  as  a  corporation  or 
as  a  partnership. 

Some  claim  is  made  that  by  virtue  of  a  transfer 
of  certain  property  known  as  the  Big  Oak  Ranch 
by  E.  J.  Hubner  to  the  respondent  in  this  case, 
which  appears  to  have  occurred  prior  to  the  mar- 
riage, that  the  respondent  is  fearful  that  the  Gov- 
ernment may  file  some  additional  tax  claim  against 
the  Hubner  Construction  Company  and  attempt  to 
pursue  the  property  that  was  thus  transferred  to 
the  respondent  in  this  case  by  the  deceased  E.  J. 
Hubner. 

That  is  not  a  sufficient  ground  for  the  refusal  to 
answer  any  questions  or  to  present  any  records, 
even  though  the  disclosures  made  might  finally  re- 
sult in  a  different  proceeding  against  the  respond- 
ent in  this  case  for  the  recovery  of  that  property 
transferred  to  the  respondent  which  [6]  the  Gov- 
ernment may  have  for  any  tax  liability  which  might 
be  found  to  be  assessed  against  E.  J.  Hubner  for 
the  year  involved. 

The  respondent  in  the  brief  relies  largely  upon 
the  case  of  the  Chandis  Securities  Company,  and 
asserts  that  the  Government,  in  sending  the  Rev- 
enue Bureau  to  examine  the  books,  has  already  had 
one  opportunity  to  examine  the  books  of  the  Hubner 
Building  Company,  and  have  done  so,  and  that  the 
provisions  of  the  code  permit  the  examination  of 
books,  or  rather  prohibit  the  burdensome  examina- 
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tion  of  books  and  do  not  permit  it  when  it  is  un- 
necessary, as  was  the  case  in  Chandis  Securities  Co. 
V.  Martin,  128  F.  (2d)  731. 

In  that  case,  w^hile  it  did  involve  the  enforcement 
of  a  subpoena  and  the  examination  of  books  and 
records  in  the  hands  of  the  Chandis  Securities  Com- 
pany concerning  the  possible  tax  liability  of  a  third 
person  named  Martin,  the  court  there  stated  that 
Section  3614(a)  of  the  Internal  Revenue  Code  per- 
mitted the  examination  of  taxpayer's  books  only 
when  it  is  necessary  and  it  might  be  taken  as  dicta 
in  support  of  the  respondent's  position  in  this  case. 

Plowever,  an  analysis  of  that  case,  in  reading  the 
decision  of  the  appellate  court  and  without  having 
recourse  even  to  the  decision  of  the  trial  judge  in 
that  matter,  it  becomes  quite  evident  that  all  that 
the  Ninth  Circuit  held  in  the  case  of  Chandis  Se- 
curities Co.  V.  Martin  was  that  under  that  [7]  pro- 
vision of  the  Internal  Revenue  Code  it  does  not 
permit  examination  of  the  taxpayer's  books  where 
not  necessary ;  that  all  it  held  in  that  case  was  that 
where  the  statute  of  limitations  on  the  face  of  the 
record  had  expired,  an  examination  of  the  third 
person's  books  is  not  necessary. 

There  is  no  such  element  present  in  this  case.  The 
statute  of  limitations  against  the  persons  under  in- 
vestigation, the  Borens,  has  not  rim,  and  if  it  has 
run  the  Borens  themselves  have  consented  to  an 
extension  of  time,  having  signed  a  consent  fixing 
period  of  limitation  upon  assessment  of  income  tax 
and  profits  tax.  Therefore  the  Chandis  Securities 
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case  is  not  authority  for  the  position  taken  here  by 
the  respondent  in  this  case. 

Furthermore,  the  Chandis  case  would  have  an- 
other ground  of  distinction,  as  in  that  case  they 
sought  in  the  year  1940  to  compel  the  production 
of  records  from  1916  to  1930.  No  such  a  situation 
is  present  here.  The  records  which  are  sought  to  be 
examined  are  the  records  for  the  years  1950,  1951 
and  1952,  which  are  not  comparable  to  the  period 
even  which  was  attempted  to  be  imposed  in  the 
Chandis  case  of  making  them  produce  records  that 
were  many  years  old. 

Moreover,  as  I  view  the  statute,  the  provision  of 
the  Internal  Revenue  Code  which  prohibits  the  ex- 
amination of  books  which  are  unnecessary  becomes 
a  question  of  fact  to  be  decided  in  each  case  as  to 
w^hether  they  are  or  are  not  necessary.  [8] 

Some  other  grounds  are  suggested,  that  the  books 
here  are  not  material  to  the  investigation.  I  do  not 
think  that  the  respondent  here  is  in  any  position  to 
raise  that  question.  Whether  they  are  material  or 
are  not  material  is  a  question  which  can  be  raised 
by  the  party  involved,  namely,  the  Borens,  if  it  can 
be  raised  at  all,  and  I  do  not  think  it  can  be  raised 
in  this  kind  of  a  proceeding  by  the  person  who  is 
not  being  investigated  as  the  taxpayer. 

I  think  I  have  covered  all  of  the  points  which 
have  been  raised  by  counsel  in  their  briefs,  and  I 
imagine  that  you  might  guess  by  this  time  that  the 
prayer  of  the  petition  ought  to  be,  and  is,  granted. 

I  find  myself  in  this  position,  however,  or,  rather, 
I  think  that  rather  than  committing  the  defendant 
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to  jail  for  contempt  until  she  produces  the  books, 
that  perhaps  a  method  can  be  worked  out  which 
would  not  be  burdensome,  either  upon  the  respond- 
ent or  upon  the  Government,  and  still  at  the  same 
time  would  preserve  to  the  respondent  the  records 
which  she  naturally  wants  to  have  preserved  for 
whatever  purpose  she  may  desire  or  need  for  her- 
self or  as  administratrix  of  the  estate  of  the  de- 
ceased, which  is  another  point  here  which  is  not  in 
her  favor  because  an  administratrix  should  hold  the 
property  without  any  personal  interest  in  them  and 
solely  as  a  custodian.  [9] 

However,  my  ruling  is  not  based  upon  that,  it  is 
based  upon  the  grounds  which  I  have  heretofore 
indicated. 

Now,  if  counsel  wish  to  make  a  test  of  the  case, 
which  you  may  well  wish  to  do,  by  recourse  to  the 
appellate  court,  T  will  make  the  formal  order  as 
prayed  for  by  committing  the  defendant  for  con- 
tempt until  she  producers  the  books.  If  counsel, 
however,  do  not  intend  to  make  it  a  test  case,  I  will 
make  an  order  which  will  require  the  respondent 
to  i^roduce  the  books  and  deposit  them  with  the 
clerk  of  this  court,  where  they  may  remain  for 
examination  by  the  Internal  Revenue  Agents,  with 
a  provision  that  if  the  Internal  Revenue  Agents 
d(*sire  any  photostatic  copies  of  any  documents  that 
they  shall  designate  them  in  writing  to  the  clerk 
and  that  the  facilities  of  the  clerk  of  the  court  shall 
be  used  at  the  expense  of  the  Government  in  the 
making  of  photostats  of  whatever  documents  they 
require  to  have  photostated. 
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Now,  it  may  be  that  the  Internal  Revenue 
Bureau  would  not  w\ant  to  accept  that  condition.  It 
may  be  that  the  Government  would  not  want  to 
accept  that  condition. 

Mr.  Steward:  Your  Honor,  in  this  case,  unlike 
many  other  cases,  we  are  not  interested  in  a  test 
case.  The  only  thing  we  want  is  the  books,  and  the 
procedure  outlined  by  the  court  with  respect  to  hav- 
ing the  books  and  records  filed  with  the  clerk  is 
satisfactory  to  the  petitioner. 

Mr.  Conyers:  That  will  be  satisfactory,  your 
Honor.  I  [10]  hardly  think  we  are  in  a  position  to 
deposit  our  client  in  jail  for  the  purpose  of  testing 
some  theory  of  law. 

The  Court :  If  you  desire  to  test  it,  I  would  stay 
the  execution  of  the  order  until  you  can  get  youi* 
papers  prepared.  I  do  not  want  to  put  her  in  jail 
this  afternoon  and  put  you  under  the  gun  of  getting 
a  writ  releasing  her  from  the  appellate  court. 

Mr.  Conyers:  I  may  be  too  faint-hearted,  your 
Honor,  but  that  had  occurred  to  me,  and  I  wonder 
if  it  might  be  possible  for  us,  rather  than  attempt- 
ing to  make  some  of  the  decisions  right  on  the  spot, 
and  perhaps  in  an  excess  of  cautiousness  make  a 
decision  we  might  not  want  to  stand  by,  it  might 
be  easier  all  around  if  we  might  permit  a  reason- 
able time  to  determine  whether  our  interests  de- 
mand an  appeal  or  whether  at  this  point  we  might 
accede  to  the  other  horn  of  the  dilemma,  and  that 
is  deposit  the  books  with  the  clerk  of  the  court. 

The  Court:  Well,  I  think  that  the  United  States 
Attorney  might  prepare  an  order  for  my  signature 
granting  the   petition,   committing  the  respondent 
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to  jail  for  contempt  until  she  produces  the  books, 
which  will  be  stayed  until,  let  us  say,  February  8 — 
that  is  next  Tuesday — at  12:00  o'clock  noon,  and 
it  will  thereafter  be  permanently  stayed  if  the  re- 
spondent deposits  all  of  the  books  and  records  with 
the  clerk  of  this  court,  where  they  may  remain  for 
examination  by  both  [11]  herself  and  the  Internal 
Revenue  Agents  at  her  convenience  and  at  their 
convenience. 

Mr.  Conyers:  I  think  that  will  be  fine,  your 
Honor. 

The  Court :  That  will  give  you  some  time  to  give 
some  deliberation  to  the  course  you  would  want  to 
follow^  between  now  and  next  Tuesday,  and  if  you 
decide  that  you  want  to  test  the  matter — I  am  not 
suggesting  that  you  should  or  should  not 

Mr.  Conyers :     I  appreciate  that. 

The   Court:     but  as  a  conscientious  lawyer 

you  are  confronted  with  the  duty  of  making  that 
determination.  However,  that  will  give  you  sufficient 
time  to  do  that. 

Mr.  Conyers :     I  appreciate  that. 

The  Court:    Now,  would  that  be  sufficient  time? 

Mr.  Conyers:  I  believe  it  would,  your  Honor; 
yes. 

The  Court:     Is  that  satisfactory? 

Mr.  Steward:     Yes. 

The  Court :     And  you  will  agree  to  sucli  an  order? 

Mr.  Steward:     That  is  very  agreeable. 

The  Court:  Very  well.  You  will  prepare  the 
order  and  submit  it. 

Mr.  Steward:  Yes,  your  Honor.  I  will  submit 
it  by  this  afternoon,  or  try  to. 
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The  Court:  In  any  event,  the  respondent  is 
present,  though  the  record  does  not  show  whether 
she  is  or  is  not.  [12] 

Mr.  Conyers:     She  is  present,  your  Honor. 

The  Court:    Will  she  make  herself  known? 

(The  respondent  rose.) 

The  Court:  You  are  Evelyn  Hubner,  the  re- 
spondent ? 

The  Respondent:     Yes. 

The  Court:  You  have  heard  the  order  of  the 
court  ? 

The  Respondent:     Yes,  I  did. 

The  Court:     Do  you  understand  it? 

The  Respondent:     Yes. 

The  Court:     What  is  it? 

The  Respondent:  I  am  to  deliver  the  books  to 
the  clerk. 

The  Court:  You  are  to  go  to  jail  for  contempt 
until  3^ou  deliver  the  books,  but  the  order  is  stayed 
until  12:00  o'clock  noon,  February  8th,  and  it  will 
thereafter  be  permanently  stayed  if  prior  to  that 
time  you  deposit  and  deliver  all  of  the  books,  rec- 
ords and  papers  that  are  called  for  by  the  subpoena 
with  the  clerk  of  this  court  for  their  subsequent 
examination  by  the  Internal  Revenue  Agents  and 
by  yourself  or  anyone  that  may  be  designated. 

Mr.  Conyers:  Your  Honor,  would  that  stay  also 
apply  if  by  that  time  notice  of  appeal  has  been 
filed  ?  Would  the  stay  be  applicable  in  that  situation 
if  that  should  happen  to  be  our  choice? 

The  Court:  No;  I  think  you  would  have  to  get 
another  stay  if  you  file  an  appeal.  [13] 
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Mr.  Conyers:     Very  well. 

The  Court:  In  other  words,  I  want  to  make  the 
order  definite  so  that  it  is  in  a  form  that  is  appeal- 
able and  contestable,  and  at  the  same  time  I  do  not 
want  to  make  it  unduly  onerous  and  burdensome  to 
present  such  question.  I  think  that  the  order  in  the 
form  that  I  have  announced  will  preserve  the  ques- 
tion on  appeal  and  at  the  same  time  if  compliance 
is  had  it  will  not  impose  any  undue  burden  on 
anyone. 

Mr.  Conyers:    Thank  you,  your  Honor. 

The  Court:    Very  well.  Court  is  adjourned. 

(Whereupon,  at  2:30  o'clock  p.m.,  court  was 
adjourned.)  [14] 

Certificate 

I  hereby  certify  that  I  am  a  duly  appointed, 
qualified  and  acting  official  court  reporter  of  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California. 

I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above-entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 

Dated  at  San  Diego,  California,  this  6th  day  of 
February,  A.D.  1955. 

/s/  AGNAR  WAHLBERG, 
Official  Reporter. 

[Endorsed] :    Filed  March  24,  1955.  [15] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  1  to  78,  inclusive,  contain  the  original : 

Petition  for  Order  of  Attachment  of  Person  for 
Civil  Contempt. 

Order  to  Show  Cause. 

Answer  to  Petition  for  Order  of  Attachment. 

Affidavit  of  Jack  M.  Harrison  re  Petition  for 
Order  of  Attachment. 

Affidavit  of  Beatrice  E.  Hubner  re  Petition  for 
Order  of  Attachment ; 

Affidavit  of  H.  M.  Fisher  re  Petition  for  Order 
of  Attachment. 

Affidavit  of  Delta  M.  Boren  re  Petition  for  Order 
of  Attachment. 

Brief  in  Opposition  to  Petition  for  Order  of  At- 
tachment. 

Brief  in  Support  of  Petition  for  Order  of  At- 
tachment, etc. 

Affidavit  of  Lloyd  M.  Tucker. 

Affidavit  of  John  L.  Mclver. 

Affidavit  of  Henry  N.  Miller. 

Findings  of  Fact,  Conclusions  of  Law  and  Order ; 
Lodged  Feb.  8,  1955. 

Request  for  Additional  Findings  and  for  Amend- 
ments to  Findings  of  Fact. 
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Memorandum. 

Findings  of  Fact,  Conclusions  of  Law  and  Order. 
Stay  of  Commitment  Pending  Perfection  of  Ap- 
peal. 

Notice  of  Appeal. 

Designation  of  Contents  of  Record  on  Appeal. 

Which,  together  with  a  full,  true  and  correct  copy 
of  the  minutes  of  the  Court  on  Dec.  22,  1954,  and 
Jan.  13,  Jan.  21,  Feb.  3,  and  Feb.  8,  1955;  and  1 
volume  of  Reporter's  Transcript  of  Proceedings  had 
on  Feb.  3,  1955;  all  in  said  cause,  constitute  the 
Transcript  of  Record  on  Appeal  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amount  to  $2.00, 
which  sum  has  been  paid  by  appellants. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  29th  day  of  March,  1955. 

[Seal]  EDMUND  L.  SMITH, 

Clerk; 

By  /s/  THEODORE  HOCKE, 
Chief  Deputy. 
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[Endorsed] :  No.  14704.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Evelyn  Hubner, 
Appellant,  vs.  Lloyd  M.  Tucker,  Special  Agent, 
Internal  Revenue  Service,  Appellee.  Transcript  of 
Record.  Appeal  from  the  United  States  District 
Court  for  the  Southern  District  of  California, 
Southern  Division. 

Filed  March  30,  1955. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 

for  the  Ninth  Circuit 

No.  14704 

EVELYN  HUBNER, 

Appellant, 

vs. 

LLOYD    M.    TUCKER,    Special   Agent,    Internal 
Revenue  Service, 

Appellee. 

STATEMENT  OF  POINTS  ON  APPEAL 


Appellant  herewith  presents  the  points  on  which 
she  claims  the  District  Court  erred: 

1.  That  the  Court  erred  in  holding  that  the  Ap- 
pellee was  entitled  to  re-examine  books  and  records 
in  the  possession  of  Appellant  without  having  com- 
plied with  the  requirements  of  Section  7605  (b)  of 
the  1954  Internal  Revenue  Code. 

2.  That  the  Court  erred  in  holding  that  no  un- 
lawful search  and  seizure  would  occur  if  Appellant 
is  required  to  deliver  her  books  and  records  without 
the  Government  having  complied  with  the  provision 
of  Section  7605  (b)  of  the  1954  Internal  Revenue 
Code. 

3.  That  the  Court  erred  in  holding  that  the  Ap- 
pellant could  not  claim  the  privilege  of  the  Fifth 
Amendment  in  refusing  to  produce  the  books  and 

records  set  forth  in  the  Summons. 

•x-     ^     >?; 

ST.OANE  &  FISHER. 
ROBERT  W.  OONYERS, 

By  /s/  H.  M.  FISHER, 

Attorneys  for  Appell.ant. 

[Endorsed] :    Filed  April  8,  1955. 
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United  States  District  Court  foi'  the  Southern 
District  of  California,  Southern  Division 

Civil  No.  1691 

LLOYD    M.    TUCKER,    Special    Agent,    Internal 
Revenue  Service, 


vs. 
EVELYN  HUBNER, 


Petitioner, 


Respondent. 


FINDINGS  OP  PACT,  CONCLUSIONS  OP 
LAW  AND  ORDER 

The  al)ove-entitled  cause  came  on  regularly  for 
hearing  on  Pebruary  3,  1955,  Laughlin  E.  Waters, 
United  States  Attorney,  and  Harry  D.  Steward, 
Assistant  United  States  Attorney,  for  petitioner, 
respondent  appearing  personally  and  through  her 
attorneys,  Hugo  M.  Pisher  and  Robert  W.  Conyers, 
and  the  Court  having  duly  considered  the  evidence 
and  being  fully  advised  in  the  premises  now  finds 
the  following: 

Findings  of  Pact 

I. 

That  petitioner  is  a  duly  appointed  and  acting 
Special  Agent  of  the  Internal  Revenue  Service  and 
has  been  authorized  by  the  Secretary  of  the 
Treasury  to  perform  the  duties  of  such  office  and, 
specifically,  the  duties  referred  to  in  Sections  7603 
and  7604  of  the  Internal  Revenue  Code,  1954.  [50"^] 


♦Page  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 
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II. 

That  summons  was  duly  issued  and  served  by 
Lloyd  M.  Tucker  on  the  respondent,  Evelyn  Hubner, 
on  November  5,  1954,  requiring  that  she  appear 
before  him  to  give  testimony  relating  to  the  tax 
liability  of  Clifford  O.  Boren  and  Delta  M.  Boren 
for  the  years  1950,  1951,  and  1952,  and  to  bring 
with  her  and  produce  for  examination  the  following 
books,  records  and  papers  at  527  Land  Title  Build- 
ing, 235  Broadway,  San  Diego,  California,  on  the 
29th  day  of  November,  1954,  at  10:00  o'clock  a.m.: 
Books  of  Account  of  the  partnership  known  as  the 
Hubner  Building  Company  and  the  corporation 
known  as  the  Hubner  Building  Company,  relating 
to  transactions  had  by  that  partnership  and  cor- 
poration with  the  above-named  Clifford  O.  Boren 
and  Delta  M.  Boren  for  the  years  above  stated,  to- 
gether with  pay  checks,  invoices,  correspondence 
and  any  and  all  miscellaneous  records,  data,  and 
memoranda  relating  to  transactions  between  the 
Hubner  Building  Company  and  the  above-named 
taxpayers. 

III. 

That  respondent,  as  executrix  of  the  estate  of 
Elmer  J.  Hubner,  had  and  now  has  custody  of  the 
Books  of  Account,  pay  checks,  invoices,  correspond- 
ence, and  any  and  all  miscellaneous  records,  data, 
and  memoranda  of  the  Hubner  Building  Company, 
a  partnership,  and  the  Hubner  Building  Com])any, 
a  corporation,  relating  to  transactions  with  Clifford 
().  Bor(»n  and  Delta  M.  Boren. 
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IV. 

That  respondent  did  wilfully  and  knowingly 
neglect  and  refuse  to  obey  said  summons  in  that 
respondent  did  appear  at  the  time  and  place  set 
forth  in  the  summons  but  did  not  produce  said 
Ijooks,  records,  papers  and  data. 

V. 

That  respondent  resides  in  San  Diego  County, 
California,  within  the  Southern  District  of  Cali- 
fornia, and  that  this  Court  has  jurisdiction  of  this 
matter  under  the  provisions  of  the  Internal  Revenue 
Code  of  1954  and  Title  28  of  the  United  States 
Code,  Sections  1340  and  1345.  [51] 

VI. 

That  the  Hubner  Building  Company  was  a  cor- 
poration from  February  14,  1950,  to  September  30, 
1950;  that  said  corporation  was  dissolved  and  busi- 
ness was  continued  as  a  partnership  under  the  name 
of  Hulmer  Building  Company  until  the  date  of  its 
dissolution  on  June  6,  1951,  and  its  windup  and 
final  distribution  on  February  28,  1953.  That  said 
partnership  consisted  of  Elmer  J.  Hubner,  Alton 
B.  Jackson,  and  Wrelton  Clarke. 

VII. 

That  said  Elmer  J.  Hubner  intermarried  with 
respondent  on  May  23,  1952,  which  marriage  was 
dissolved  by  the  death  of  E.  J.  Hubner  on  January 
12,  1954.  That  the  only  connection  respondent  had 
with  or  interest  in  said  Hubner  Building  Com- 
pany and  Corporation  was  as  the  wife  of  E.  J. 
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Hubner,  deceased,  and  in  no  otlu^r  capacity,  and 
had  no  other  connection  with  said  Company  or 
Corporation. 

VIII. 
That  the  books  and  records  of  the  Hnbner  Build- 
ing Company,  a  corporation,  and  the  Hnbner  Build- 
ing Company,  a  partnership,  were  investigated  l)y 
agents  of  the  Internal  Revenue  Service  which  in- 
vestigation resulted  in  a  final  determination  of  the 
tax  consequences  of  the  corporation  and  an  offer 
of  final  settlement  of  tax  liability  of  the  estate  of 
E.  J.  Hubner,  arising  out  of  the  operation  of  the 
Hubner  Building  Company,  a  partnership.  That 
such  tax  liability  is  of  a  civil  nature  and  would  be 
concluded  by  acceptance  of  this  offer.  That  no 
investigation  of  a  criminal  nature  of  the  corpora- 
tion or  the  partnership  or  of  the  estate  of  E.  J. 
Hubner  or  the  respondent  is  contemplated  by  the 
Internal  Revenue  Service. 

IX. 

That  the  taxpayers  under  investigation  by  the 
Internal  Revenue  Service  are  Clifford  O.  Boren 
and  Delta  M.  Boren  and  not  respondent,  the  Hub- 
ner Building  Company,  a  corporation;  the  Hubner 
Building  Compan}',  a  partnership;  the  (\state  of 
E.  J.  Hubner  or  any  other  association  or  individual 
connected  with  res])ondent. 

That  it  has  not  been  shown  that  respondent  could 
be  subjected  to  any  criminal  ])roceedings  in  con- 
nection with  any  of  the  books,  records  and  miscel- 
laneous documents  which  formed  the  subject  matter 
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of  the  summons,  and  it  is  only  shown  [52]  that  she 
might  be  subject  to  some  civil  liability  as  a  trans- 
feree for  inadequate  consideration. 

That  sufficient  evidence  of  fraud  by  the  taxpayers 
Clifford  O.  Boren  and  Delta  M.  Boren  has  been 
shown  to  warrant  an  investigation  at  this  time. 
That  the  taxpayers,  Clifford  O.  Boren  and  Delta 
M.  Boren,  have  by  written  consent  extended  the 
statute  of  limitation  with  respect  to  civil  liability 
until  June  30,  1955. 

X. 

That  the  books  and  records  and  other  documents 
as  set  forth  in  the  summons  are  material  to  the 
investigation  of  the  tax  liability  of  Clifford  O. 
Boren  and  Delta  M.  Boren  and  that  an  examina- 
tion of  said  books,  records  and  other  documents 
by  the  Internal  Revenue  Service  as  set  forth  in 
the  summons  is  not  an  unnecessary  examination 
nor  is  it  unreasonable  as  to  respondent.  That  inves- 
tigation of  the  Borens  has  been  commenced  and  is 
not  compelled. 

Conclusions  of  Law 

I. 

That  the  production  of  the  books  and  records  and 
documents  set  forth  in  the  summons  will  not  in- 
criminate respondent  under  the  Fifth  Amendment 
of  the  Constitution. 

II. 

That  respondent  should  produce  the  books,  rec- 
ords and  documents  specified  in  the  summons  in 
accordance  with  the  provisions  thereof. 
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III. 

That  an  attachment  against  the  person  of  re- 
spondent should  issue  for  failure  to  produce  said 
books,  records  and  documents. 

Now,  Therefore,  It  Is  Ordered,  Adjudged  and 
Decreed  that  an  attachment  against  the  person  of 
Evelyn  Hubner  as  and  for  contempt  should  and  is 
hereby  issued  and  the  respondent  is  remanded  to 
the  custody  of  the  Marshal,  said  attachment  and 
commitment  being  stayed,  however,  until  12:00 
noon,  February  8,  [53]  1955,  with  further  proviso 
that  said  stay  of  execution  shall  become  permanent 
if  on  or  before  said  time  and  date  respondent  shall 
deliver  to  tlie  Clerk  of  this  Court  Books  of  Account 
of  the  partnership,  known  as  the  Hubner  Building 
Company  and  the  corporation,  known  as  the  Hub- 
ner Building  Company,  relating  to  transactions  had 
by  that  partnership  and  corporation  with  Clifford 
O.  Boren  and  Delta  M.  Boren  for  the  years  1950, 
1951  and  1952,  together  with  paychecks,  invoices, 
correspondence,  and  any  and  all  miscellaneous  rec- 
ords, data,  and  memoranda  I'elating  to  transactions 
between  the  Hubner  Building  Company  and  Clif- 
ford O.  Boren  and  Delta  M.  Boren. 

It  Is  Further  Ordered  that  upon  delivery  of  these 
Books  of  Account,  records  and  other  documents 
that  agents  of  the  Internal  Revenue  Service  and 
agents  of  the  respondent  shall  have  the  right  at  all 
reasonable  times  to  examine  said  Books  of  Accomit, 
records  and  documents  and  may  have  photostatic 
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copies  of  the  same  or  any  portion  thereof  by  desig- 
nation to  the  Clerk  who  shall  use  the  facilities  of 
the  office  of  the  Clerk  of  this  Court  for  making 
such  photostats. 

Dated:     


United  States  District  Court 
Judge. 

Lodged  February  8,  1955.  [54] 


[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT- 
DECEMBER  22,  1954 

Present :  Hon.  Jacob  Weinberger,  District  Judge : 

Counsel  for  Petitioner: 
Howard  R.  Harris. 

Counsel  for  Respondent:  Hugo  Fisher. 

Proceedings : 

On  motion  of  Hugo  Fisher,  counsel  for  respond- 
ent, no  objections  by  Attorney  Harris,  Assistant 
U.  S.  Attorney,  for  petitioner,  it  is  ordered  that 
respondent  is  allowed  until  January  3,  1955,  to  file 
brief ;  petitioner  until  January  10,  1955,  to  file  reply 
brief,  and  hearing  on  O.S.C.  is  continued  from  De- 
cember 23,  1954,  until  January  14,  1955,  at  10:0() 
a.m. 

EDMUND  L.  SMITH, 
Clerk.  [9] 
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[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT— 
JANUARY  13,  1955 

Present:  Hon.  Jacob  Weinberger,  District  Judge. 

Counsel  for  Plaintiff:  Harry  D.  Steward. 

Counsel  for  Defendant :  Hugo  Fisher. 
Proceedings : 

On  motion  of  Attorney  Fisher  for  respondents, 
joined  in  by  Harry  D.  Steward,  Ass't  U.  S.  AttV, 
for  petitioner, 

It  Is  Ordered  that  cause  is  continued  from  Jan. 
14,  1955,  to  Jan.  21,  1955,  2  p.m.,  for  hearing  pend- 
ing matters. 

EDMUND  L.  SMITH, 
Clerk.  [46] 


[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT- 
JANUARY  21,  1955 

Present:  Hon.  Jacob  AVeinberger,  District  Judge. 

U.  S.  Att'y,  by  Ass't  U.  S.  Att'y: 
Howard  R.  Harris. 

Counsel  for  Defendant:  Hugo  M.  Fisher. 
Defendant  not  present. 
Proceedings : 

For  hearing  on  order  to  show  cause. 
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It  Is  Ordered  that  cause  is  (50iitinued  to  Feb.  4, 
1955,  2  p.m.,  for  hearing  on  order  to  show  cause. 

EDMUND  L.  SMITH, 
Clerk.  [47] 


[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT- 
FEBRUARY  3,  1955 

Present :  Hon.  Peirson  M.  Hall,  District  Judge. 

Counsel  for  Plaintiff: 
Harry  D.  Steward,  Ass't  U.  S.  Att'y. 

Counsel  for  Defendant: 
Hugo  Fisher  and  Robert  W.  Conyers. 

Proceedings : 

For  hearing  on  order  to  show  cause. 

Court  inquires  whether  counsel  are  willing  to  sub- 
mit the  matter  on  briefs  already  filed  and  both  sides 
are  agreeable. 

Court  makes  a  statement  and  grants  petition. 

Each  of  Attorneys  Steward  and  Conyers,  respec- 
tively, makes  a  statement. 

Court  Commits  respondent  Evelyn  Hubner  to 
jail,  but  execution  is  stayed  until  noon,  Feb.  8, 
1955,  and  Respondent  Hubner  is  required  to  deposit 
all  books  and  records  with  the  Clerk  of  the  Court 
prior  to  that  time  for  inspection  of  all  concerned, 
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photostatic  copies  to  be  made  l)v  Internal  Revenue, 
if  they  so  desire,  and  at  their  expense. 

Court  directs  Attorney  Steward  to  prepare  order 

to  such  effect. 

Respondent   Hulmer   is   present    and   states    she 
understands  the  decision. 

At  2:38  p.m.  court  adjourns. 

EDMUXD  L.   SMITH, 
Clerk.  [48] 


[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT- 
FEBRUARY  8,  1955 

Present :  Hon.  Peirson  M.  Hall,  District  Jud^e. 

Counsel  for  Plaintiff :  Xo  appearance. 

Counsel  for  Defendant :  No  appearance. 

Proceedings : 

On  the  Court's  own  motion  It  Is  Ordered  that 
further  stay  of  execution  of  commitment  into  cus- 
tody for  contempt  is  allowed  until  Felx  18,  19e55, 
noon,  on  the  same  conditions  as  im])osed  by  minute 
order  of  Feb.  3,  1955. 

EDMUND  T..  SMITH, 
Clerk.  [49] 
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[Endorsed] :  No.  14704.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Evelyn  Hubner, 
Appellant,  vs.  Lloyd  M.  Tucker,  Special  Agent,  In- 
ternal Revenue  Service,  Appelk^e.  Supplemental 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  Southern  District  of 
California,  Southern  Division. 

Filed  March  30,  1955. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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No.  14704. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Evelyn  Hubner, 

Appellant, 

Lloyd    M.    Tucker,    Special    Agent,    Internal    Revenue 
Service, 

Appellee. 


On  Appeal   From  the  United   States   District   Court   for   the 
Southern  District  o£  California. 


BRIEF  FOR  THE  APPELLEE. 


Opinion  Below. 

The  Findings  of  Fact  and  Conclusions  of  Law  [R. 
70-77]  and  the  Memorandum  [R.  58-70]  of  the  District 
Court  are  not  officially  reported. 

Jurisdiction. 

This  is  an  appeal  from  a  judgment  and  order  that  the 
appellant  was  in  contempt  for  not  complying  with  a  sum- 
mons issued  under  the  authority  of  Section  7602  of  the 
Internal  Revenue  Code  of  1954,  68A  Stat.  901,  by  an 
agent  of  the  Internal  Revenue  Service  requiring  the  pro- 
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duction  of  certain  records  in  connection  with  the  investi- 
gation of  another  taxpayer.  Jurisdiction  was  conferred 
on  the  District  Court  by  Sections  7402,  7602,  7603,  7604, 
7605  of  the  Internal  Revenue  Code  of  1954,  68A  Stat. 
873,  901,  et  seq.,  and  28  U.  S.  C.  Sections  1340  and  1345. 
The  Findings  of  Fact  and  Conclusions  of  Law  and  Or- 
der (committing  the  appellant  to  the  custody  of  the  Mar- 
shal for  contempt)  were  entered  on  February  23,  1955. 
[R.  70-77]  Within  60  days  and  on  February  24,  1955, 
a  notice  of  appeal  was  filed.  [R.  78]  Jurisdiction  is  con- 
ferred on  this  Court  by  28  U.  S.  C.  Section  1291. 

Questions  Presented. 

1.  Whether  a  Special  Agent  of  the  Internal  Revenue 
Service  may  summon  the  production  of  a  third  party's 
records  of  transactions  between  said  third  party  and  a  tax- 
payer against  whom  a  fraud  investigation  is  being  con- 
ducted, when  the  third  party's  books  and  records  have 
already  been  previously  examined  for  the  purpose  of  de- 
termining the  said  third  party's  tax  liability. 

2.  Whether  compliance  with  the  summons  constitutes 
an  unreasonable  search  and  seizure. 

3.  Whether  the  appellant  could  in  any  way  be  incrimi- 
nated by  the  production  of  those  records  and  papers  sum- 
moned to  be  produced,  where  they  were  kept  in  the  course 
of  her  husband's  business  prior  to  their  marriage,  and 
the  income  for  said  period  was  reported  on  their  joint  in- 
come tax  return. 

Statutes  Involved. 

The  pertinent  statutes  are  printed  in  the  Appendix, 
infra. 
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Statement. 

On  November  5,  1954,  the  appellee,  Lloyd  M.  Tucker, 
a  Special  Agent  of  the  Internal  Revenue  Service,  served 
a  summons  on  the  appellant,  Evelyn  Hubner,  requiring 
her  to  appear  before  him  to  give  testimony  relating  to  the 
tax  liability  of  Clifford  O.  Boren  and  Delta  M.  Boren  for 
the  years  1950,  1951  and  1952,  and  to  bring  with  her  and 
produce  for  examination  those  books  of  account  of  the 
partnership  known  as  the  Hubner  Building  Company  and 
the  corporation  known  as  the  Hubner  Building  Company 
relating  to  transactions  between  said  partnership  and 
corporation  and  the  aforementioned  Clifford  O.  Boren 
and  Delta  M.  Boren  for  the  years  above  stated,  together 
with  pay  checks,  invoices,  correspondence  and  all  mis- 
cellaneous records,  data  and  memoranda  in  connection 
therewith.  The  appellant,  executrix  of  the  estate  of 
her  husband,  Elmer  J.  Hubner,  who  died  January  12, 
1954,  appeared  at  the  time  and  place  set  forth  in  the  sum- 
mons but  refused  to  produce  said  books,  records,  paper 
and  data  of  which  she  did  have  custody.  [R.  71-72]  Ac- 
cordingly, the  appellee,  under  the  provisions  of  Section 
7604  of  the  1954  Internal  Revenue  Code,  68A  Stat.  902, 
through  his  counsel,  the  United  States  Attorney,  insti- 
tuted this  proceeding  seeking  enforcement  of  his  sum- 
mons. [R.  70-71] 

Based  on  the  pleadings,  affidavits  and  memoranda  be- 
low, the  lower  court  found  that  from  February  14,  1950, 
to  September  30,  1950,  the  Hubner  Building  Company 
had  done  business  as  a  corporation.  Thereafter  the  cor- 
poration was  dissolved  and  business  was  continued  as 
a  partnership  under  the  name  of  Hubner  Building  Com- 
pany until  the  date  of  its  dissolution  on  June  6,  1951. 
The  members  of  the  partnership  consisted  of   Elmer  J. 


Hubner,  Alton  B.  Jackson  and  Wrelton  Clarke.  The 
affairs  of  the  partnership,  however,  were  not  finally  wound 
up  until  February  28,  1953.  The  appellant  here  did  not 
marry  E.  J.  Hubner  until  May  23,  1952,  after  the  dis- 
solution of  both  the  partnership  and  corporation  and  was 
not  at  any  time  either  a  stockholder,  director,  or  officer 
of  the  corporation,  or  a  partner  of  the  partnership,  or  an 
employee  of  either.   [R.  72-73] 

A  routine  audit  had  been  made  by  the  Internal  Revenue 
Service  of  the  books  and  records  of  both  the  corporation 
and  partnership.  This  investigation  resulted  in  a  deter- 
mination that  the  corporation  had  overpaid  its  tax  for 
the  fiscal  year  ending  in  1950  and  that  the  partnership 
had  under-reported  its  income  for  the  succeeding  period. 
The  examining  agent  concluded  that  there  was  no  evi- 
dence of  fraud  with  respect  to  the  returns  filed  by  E.  J. 
Hubner  reporting  his  share  of  the  business  income.  [R. 
49-51,  72-73]  The  appellant  and  E.  J.  Hubner  had 
married  on  May  23,  1952,  and  filed  a  joint  federal  in- 
come tax  return  for  the  calendar  year  1952.  In  this  re- 
turn was  reported  E.  J.  Hubner's  distributive  share  of  the 
partnership  income  for  the  fiscal  year  ended  February  29, 
1952.  [R.  73] 

Prior  to  the  marriage,  E.  J.  Hubner  had  transferred 
a  ranch  to  the  appellant  to  which  the  Government  may 
look  to  satisfy  its  claim  against  the  estate  of  E.  J.  Hubner 
for  the  delinquency  in  tax  resulting  from  the  operation 
of  the  partnership.  However,  this  liability  is  of  a  civil 
nature.     No  criminal  investigation  of  the  corporation,  the 
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partnership,  the  estate  of  E.  J.  Hubner,  or  the  appellant 
is  in  progress  or  contemplated  by  the  Internal  Revenue 
Service.   [R.  50,  74] 

However,  a  criminal  investigation  of  the  tax  liability 
of  Clifford  O.  Boren  and  Delta  M.  Boren  for  the  years 
1950  and  1951  is  being  conducted  and  has  not  been  com- 
pleted based  on  a  preliminary  conclusion  that  an  amount 
in  excess  of  $40,000  has  been  omitted  as  income  from  the 
returns  of  these  taxpayers.  They  have  consented  in 
writing  to  extend  the  statute  of  limitations  with  respect 
to  their  civil  liability  for  the  year  1950  through  June  30, 
1955.     [R.  47-48,  74-75] 

Summary  of  Argument. 

A  special  agent  of  the  Internal  Revenue  Service  here 
seeks  to  aid  his  investigation  of  a  taxpayer's  liability  by 
the  examination  of  the  records  of  a  third  party's  transac- 
tions with  the  taxpayer.  The  custodian  of  the  third 
party's  records  resists  such  an  examination  on  the  ground 
that  those  records  have  already  been  examined  once  by 
the  Internal  Revenue  Service,  and  on  the  further  ground 
that  to  produce  the  records  would  incriminate  the  cus- 
todian. The  facts  before  the  lower  court  show,  first  of 
all,  that  the  revenue  agents  who  examined  the  records  of 
the  Hubner  Building  Companies,  both  partnership  and  cor- 
poration, are  not  the  same  persons  as  the  special  agent- 
appellee  investigating  the  criminal  tax  liability  of  the 
Borens.  The  production  of  the  records  and  memoranda 
pertaining  specifically  to  transactions  between  the  Hubner 


businesses  and  the  Borens  for  the  years  1950,  1951  and 
1952  is  not  an  oppressive  request.  Based  on  the  conclusion 
drawn  from  the  prior  audit  of  the  Hubner  Companies, 
said  records  are  clearly  necessary  to  a  proper  determina- 
tion of  the  Borens'  tax  liability. 

The  procedural  requirements  of  Section  7605(b)  rela- 
tive to  a  second  examination  of  a  taxpayer's  books  are 
only  applicable  where  the  investigation  being  conducted 
is  of  the  owner  of  the  books.  It  is  not  pertinent  where 
the  books  are  those  of  a  third  party.  The  taxpayer  re- 
ferred to  in  Section  7605(b)  is  the  one  whose  return  is 
under  investigation. 

The  summons  issued  by  the  appellee  is  sufficiently  defi- 
nite and  narrow  in  scope  as  to  be  reasonably  certain,  and 
compliance  therewith  would  not  be  oppressive  so  as  to 
constitute  an  unreasonable  search  and  seizure. 

It  is  clear  that  the  records  and  data  sought  to  be  ex- 
amined relate  only  to  those  transactions  between  the 
Hubner  Companies  and  the  Borens  for  the  years  1950, 
1951  and  1952.  Since  the  appellant  was  at  no  time  in- 
terested either  in  the  Hubner  partnership  or  corporation 
as  owner  or  employee,  only  her  husband,  who  is  now 
deceased,  would  have  had  standing  to  claim  the  privilege 
against  self-incrimination.  The  mere  fact  that  appel- 
lant executed  a  joint  federal  income  tax  return  for  the 
year  1952  in  which  was  included  her  husband's  income 
from  the  Hubner  Building  Company  partnership,  where 
the  partnership  was  dissolved  prior  to  the  marriage,  can 
in  no  way  give  her  standing  to  claim  the  privilege.  The 
records  here  sought  are  not  the  appellant's  personal  rec- 
ords; her  possession  of  them  is  merely  that  of  a  cus- 
todian. 
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ARGUMENT. 

I. 

The  Summons  on  Its  Face  Satisfies  the  Requirements 
of  Sections  7602,  7603,  and  7605  of  the  Internal 
Revenue  Code  of  1954. 

Sections  7602-7605  of  the  Internal  Revenue  Code  of 
1954  are  in  large  part  embodiments  of  corresponding  pro- 
visions of  the  1939  Internal  Revenue  Code,  so  that  the 
decisions  interpreting  the  latter  are  here  apposite. 

Section  7602  provides  that  "For  the  purpose  of  ascer- 
taining the  correctness  of  any  return''  an  agent  is  author- 
ized ''(1)  To  examine  any  books,  papers,  records,  or  other 
data  which  may  be  relevant  *  *  *  (2)  To  summon 
*  *  *  any  person  having  possession,  custody,  or  care 
of  books  of  account  containing  entries  relating  to  the  busi- 
ness of  the  person  Hable  for  tax  *  *  *  to  produce 
such  books,  papers,  records,  or  other  data  *  *  ^J'  The 
uncontroverted  facts  disclose  that  the  returns,  the  cor- 
rectness of  which  is  questioned,  are  those  of  Clifford  O. 
Boren  and  Delta  M.  Boren  and  that  the  person  having 
possession  and  custody  of  the  books  and  papers  to  be 
examined  is  the  appellant.  The  facts  are  clear  both  from 
the  summons  and  affidavits  filed  with  the  lower  court 
that  the  investigation  is  in  no  wise  directed  toward  the 
appellant,  the  estate  of  E.  J.  Hubner,  the  Hubner  Build- 
ing Companies,  or  any  concern  connected  with  the  ap- 
pellant. The  only  returns  which  are  questioned  by  the 
appellee  are  those  of  the  Borens. 

The  previous  examination  of  the  books  in  the  appel- 
lant's possession  by  other  agents  was  conducted  with  a 
view  toward  determining  the  civil  tax  liability  of  the 
Hubner  Companies  and  E.  J.  Hubner.     That  audit  was 


not  at  all  directed  toward  the  tax  liability  of  the  Borens 
or  either  of  them.  The  true  scope  of  the  instant  examina- 
tion becomes  material  in  view  of  the  written  consent  ex- 
ecuted by  the  Borens  extending  the  statute  of  limitations 
for  the  assessment  of  any  deficiency  in  tax  for  the  year 
1950  through  June  30,  1955.  [R.  44-45] 

Furthermore,  this  fact  serves  to  distinguish  this  case 
from  cases  where  the  Internal  Revenue  Service  decides 
to  re-investigate  a  case  after  the  statute  of  limitations  has 
expired,  based  on  a  subsequent  determination  of  fraud. 
In  re  Andrews'  Tax  Liability,  18  Fed.  Supp.  804  (D.  C. 
Md.  1937).  When  the  summons  was  here  served,  the 
statute  of  limitations  had  not  expired  for  any  of  the  years 
under  investigation. 

Question  then  arises  as  to  whether  Section  7605(b), 
which  was  embodied  in  the  1939  Internal  Revenue  Code 
as  Section  3631,  renders  the  summons  invalid.  ''*  *  * 
the  statute  [forerunner  of  §3631]  *  *  *  forbids  a 
further  examination  after  one  has  been  made  unless  the 
same  is  necessary,  and  'necessary'  in  the  context  means 
reasonable;  any  right  of  privacy  or  to  be  let  alone  must 
yield  to  the  reasonable  exercise  on  the  part  of  the  Gov- 
ernment of  its  power  of  investigation  in  aid  of  the  col- 
lection of  taxes."  Zimmerman  v.  Wilson,  25  Fed.  Supp. 
75,  77,  Aff'd,  105  F.  2d  583  (3rd  Cir.  1939). 

This  Court,  in  Martin  v.  Chandis  Securities  Co.,  128  F. 
2d  731  (9th  Cir.  1942),  interpreted  Section  3631  as  a 
limitation  on  the  part  of  the  Bureau  of  Internal  Revenue, 
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in  order  to  prevent  unnecessary  examinations  or  investi- 
gations.    However, 

''the  facts  in  this  case  show  that  the  Hubner  Com- 
panies had  considerable  deahngs  with  the  Borens, 
and  that  there  is  a  possible  additional  tax  liability 
of  the  Borens  in  excess  of  $40,000  for  the  years 
1950-1951;  that  the  previous  examination  of  the 
Hubner  books  indicated  that  a  full  audit  of  them  in 
connection  with  the  Boren  investigation  would  pro- 
duce facts  bearing  upon  the  possible  liability  or  non- 
liability of  the  Borens.  The  presently  requested  ex- 
amination is  thus  'necessary'."  Memorandum  of 
U.  S.  District  Judge  Hall  [R.  67].  See  Falsone  v, 
U.  S.,  205  F.  2d  734  (5th  Cir.  1953),  Cert,  denied, 
346  U.  S.  864  (1953). 

This  concept  of  "necessary''  is  not  indigenous  to  tax 
inquiries,  but  cuts  across  any  governmental  investigation 
in  order  to  prevent  invasion  of  our  civil  rights  by  way  of 
fishing  expeditions.  Thus,  this  limitation  of  the  statute 
is  merely  declaratory  of  existing  law. 

The  requirement  of   Section  7605(b)    that 

"a  second  or  additional  examination  of  a  taxpayer's 
books  can  be  made  only  at  the  taxpayer's  request  or 
on  written  notification  of  the  Secretary,  applies  only 
to  a  second  examination  of  the  books  of  a  taxpayer 
whose  tax  is  in  question.  They  do  not  apply  to  a 
case,  such  as  here,  where  the  books  are  those  of  a 
third  person  (Hubner)  and  not  the  books  of  the  one 
whose  tax  is  in  question  (the  Borens)  *  *  *  ^j^g 
'taxpayer'  referred  to  in  §  7605(b)  is  the  one  whose 
return  is  under  investigation.  It  does  not  mean  a 
third  party  who,  as  here,  in  the  final  analysis  is  mere- 
ly a  witness  having  in  her  possession  evidence  con- 
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cerning  the  possible  tax  liability  of  some  other  per- 
son or  persons."  Memorandum  of  District  Judge 
Hall.  [R.  67] 

It  is  inconceivable  that  an  investigation  of  a  taxpayer 
such  as  was  made  of  the  Hubner  Companies  would  for- 
ever bar  the  Internal  Revenue  Service  from  thereafter 
examining  the  books  and  records  of  the  Hubner  Compan- 
ies on  matters  pertaining  to,  and  solely  affecting,  the  tax 
liability  of  one  of  their  customers.  The  fallacy  is  patent 
if  one  assumes,  for  example,  that  a  large  bank  has  been 
audited  by  the  Internal  Revenue  Service  for  a  certain  tax- 
able year,  and  after  such  an  investigation  arrives  at  a 
settlement  of  the  tax  liability  for  that  particular  year. 
Under  the  appellant's  theory  the  Internal  Revenue  Serv- 
ice would  thereafter  be  precluded  from  again  examining 
the  bank's  books  and  records  not  only  as  they  may  pertain 
to  the  bank's  liability,  but  also  as  they  may  pertain  to  the 
tax  investigation  and  liability  of  all  of  the  bank's  deposi- 
tors and  customers.  Such  an  interpretation  would  be 
very  strained,  and  if  carried  to  its  illogical  extreme,  would 
effectively  tie  the  hands  of  the  Internal  Revenue  Service. 

"The  ascertainment  and  enforcement  of  tax  ob- 
ligations is  not  a  game  in  which  a  false  move  is  to 
be  penalized  by  a  procedural  bar  of  some  kind.  The 
only  question  is  whether,  under  the  circumstances, 
more  than  one  examination  is  an  unreasonable  en- 
croachment upon  the  right  to  be  let  alone  which  the 
constitution  protects."  Zimmerman  v.  Wilson,  snpra, 
25  Fed.  Supp.  at  78. 
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Compliance  With  the  Summons  Would  Not  Constitute 
an  Unreasonable  Search  and  Seizure. 

The  appellant  contends  that  the  summons  contains 
"none  of  the  reasonable  specifications  and  designations 
required  by  the  Fourth  Amendment."  (App.  Br.  11.) 
Nowhere  is  it  argued  wherein  the  summons  is  deficient 
except  insofar  as  Section  7605(b)  is  concerned.  It  is 
clear  that  the  summons  specifies  with  reasonable  certain- 
ty and  particularity  what  is  called  for  within  the  meaning 
of  Section  7603,  in  terms  of  certain  records  for  certain 
periods. 

The  Supreme  Court  of  the  United  States  pointed  out 

in  Brown  v.  U.  S.,  276  U.  S.  134,  142  (1928)  : 

"In  Hale  v.  Henkel,  201  U.  S.  43,  *  *  *  this 
Court  held  that  a  subpoena  duces  tecum  requiring  a 
witness  to  produce  all  understandings,  contracts  and 
correspondence  between  a  corporation  named  and 
six  different  companies,  as  well  as  all  reports  made 
and  accounts  rendered  by  them  from  the  date  of  the 
organization  of  the  corporation,  and  all  letters  re- 
ceived by  the  corporation  since  its  organization  from 
more  than  a  dozen  different  companies,  was  too 
sweeping  to  be  regarded  as  reasonable.  The  limita- 
tion in  respect  of  time  embraced  the  entire  period 
of  the  corporation's  existence  and  there  was  no 
specification  in  respect  of  subject  matter;  and  this 
Court  said  that  if  the  return  had  required  the  pro- 
duction of  all  the  books,  papers  and  documents  found 
in  the  office  of  the  corporation,  it  would  scarcely  be 
more  universal  in  its  operation,  or  more  completely 
put  a  stop  to  the  business  of  the  company.  The 
subpoena  here  under  consideration  is  very  different. 
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It  specifies  a  reasonable  period  of  time  and,  with 
reasonable  particularity,  the  subjects  to  which  the 
documents  called  for  relate.  The  question  is  ruled, 
not  by  Hale  v.  Hcnkel,  but  by  Consolidated  Render- 
ing Co.  V.  Vermont,  207  U.  S.  541,  553-554,  and 
Wheeler  v.  United  States,  226  U.  S.  478,  482-483, 
489/' 

Nor  is  the  case  at  bar  ruled  by  Hale  v.  Henkel,  201  U.  S. 
43  (1905). 

The  demands  of  the  summons  do  not  come  near  ap- 
proximating what  was  requested  in  First  National  Bank 
of  Mobile  V.  U.  S.,  160  F.  2d  532  (5th  Cir.,  1947),  where 
over  six  million  entries  covering  hwt  years  would  have 
been  examined  in  order  to  comply  with  the  summons. 
This  the  Court  felt  was  unreasonable.  Similarly,  a  re- 
quest for  entries  covering  24  years  in  Martin  v.  Chandis 
Securities  Co.,  supra,  was  considered  onerous  and  un- 
reasonable. 

A  ''search  is  'unreasonable'  only  because  it  is  out  of 
proportion  to  the  end  sought,  as  when  the  person  served 
is  required  to  fetch  all  his  books  at  once  to  an  explora- 
tory investigation  whose  purposes  and  limits  can  be  de- 
termined only  as  it  proceeds.  The  investigation  at  bar 
was  no  such  'fishing  excursion/  it  was  limited  to  transac- 
tions in  the  two  companies,  as  to  which  the  Commission 
already  had  some  evidence  of  violation  of  the  statute." 
McMann  v.  Securities  and  Exchange  Commission,  87  F. 
2d  377,  379  (2d  Cir.,  1937).  To  paraphrase  Judge 
Learned  Hand's  opinion  in  this  decision:  There  is  no 
oppression,  or  evidence  of  any  other  motive  than  a  lawful 
investigation.  Unless  this  subpoena  is  valid,  it  is  impos- 
sible to  see  how  the  internal  revenue  statutes  can  be  en- 
forced at  all,  or  how  any  wrongdoer  can  be  brought  to 
book.     Ibid, 
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The  Appellant  Has  No  Standing  to  Claim  the  Privilege 
of  Self-incrimination  With  Respect  to  the  Books 
and  Records  Summoned. 

The  only  connection  the  appellant  has  with  the  books 
and  records  which  the  appellee  sought  to  examine,  which 
could  conceivably  be  the  basis  for  criminal  prosecution, 
is  that  the  income  from  the  Hubner  Company  partner- 
ship, of  which  her  deceased  husband  was  a  partner,  was 
included  in  the  1952  joint  Federal  income  tax  return  which 
she  executed.  No  portion  of  this  income  was  community, 
as  the  partnership  was  dissolved  prior  to  their  marriage. 
She  was  at  no  time  a  stockholder,  officer,  director  or  em- 
ployee of  the  Hubner  Building  Company  corporation  or 
a  partner  or  employee  of  the  Hubner  Company  partner- 
ship. On  the  state  of  the  record  presented  by  the  appel- 
lant, she  could  not  be  the  subject  of  a  criminal  prosecu- 
tion. Only  her  husband  would  have  had  standing  to 
claim  the  privilege. 

The  only  thing  that  can  be  said  for  her  present  posi- 
tion is  that  the  papers  which  the  agent  summoned  could 
lay  the  foundation  for  a  civil  transferee  assessment 
against  her  as  a  transferee  for  inadequate  consideration 
of  assets  from  an  insolvent  taxpayer,  the  estate  of  her 
husband. 

The  fact  that  her  husband  may  have  been  guilty  of 
tax  evasion,  insofar  as  the  partnership  income  was  con- 
cerned, would  not  render  her  also  guilty.  The  joint  and 
several  liability  of  a  joint  return  is  a  civil,  and  not  a  crim- 
inal, matter. 


—14— 

Conclusion. 

The  judgment  and  order  of  the  District  Court  should 
be  affirmed. 

Respectfully  submitted, 

Laughlin  E.  Waters, 
United  States  Attorney, 

Edward  R.  McHale, 

Assistant  United  States  Attorney, 
Chief,  Tax  Division, 

Robert  H.  Wyshak, 

Assistant  United  States  Attorney, 
Attorneys  for  Appellee. 
Harry  D.  Steward, 
Howard  R.  Harris, 

Assistant  United  States  Attorneys. 
Of  Counsel. 

June,  1955. 


APPENDIX, 
Internal  Revenue  Code  of  1954. 

Section  7602 

Sec.  7602.    Examination  of  Books  and  Witnesses. 

For  the  purpose  of  ascertaining  the  correctness  of  any 
return,  making  a  return  where  none  has  been  made,  de- 
termining the  Hability  of  any  person  for  any  internal 
revenue  tax  or  the  liabiHty  at  law  or  in  equity  of  any 
transferee  or  fiduciary  of  any  person  in  respect  of  any 
internal  revenue  tax,  or  collecting  any  such  liability,  the 
Secretary  or  his  delegate  is  authorized — 

(1)  To  examine  any  books,  papers,  records,  or 
other  data  which  may  be  relevant  or  material  to  such 
inquiry  ; 

(2)  To  summon  the  person  liable  for  tax  or  re- 
quired to  perform  the  act,  or  any  officer  or  employee 
of  such  person,  or  any  person  having  possession,  cus- 
tody or  care  of  books  of  account  containing  entries 
relating  to  the  business  of  the  person  liable  for  tax 
or  required  to  perform  the  act,  or  any  other  person 
the  Secretary  or  his  delegate  may  deem  proper,  to 
appear  before  the  Secretary  or  his  delegate  at  a  time 
and  place  named  in  the  summons  and  to  produce 
such  books,  papers,  records,  or  other  data,  and  to 
give  such  testimony,  under  oath,  as  may  be  relevant 
or  material  to  such  inquiry;  and 

(3)  To  take  such  testimony  of  the  person  con- 
cerned, under  oath,  as  may  be  relevant  or  material 
to  such  inquiry. 

(68A  Stat.  901.) 
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Section  7603 

Sec.  7603.    Service  of  Summons. 

*  *  *  When  the  summons  requires  the  production 
of  books,  papers,  records,  or  other  data,  it  shall  be  suf- 
ficient if  such  books,  papers,  records,  or  other  data  are 
described  with  reasonable  certainty. 

(68A  Stat.  902.) 

Section  7604(a)  and  (b). 

Sec  7604.    Enforcement  of  Summons. 

(a)  Jurisdiction  of  District  Court. — If  any  person  is 
summoned  under  the  internal  revenue  laws  to  appear,  to 
testify,  or  to  produce  books,  papers,  records,  or  other 
data,  the  United  States  district  court  for  the  district  in 
which  such  person  resides  or  is  found  shall  have  jurisdic- 
tion by  appropriate  process  to  compel  such  attendance, 
testimony,  or  production  of  books,  papers,  records,  or 
other  data. 

(b)  Enforcement. — Whenever  any  person  summoned 
under  section  7602  neglects  or  refuses  to  obey  such  sum- 
mons, or  to  produce  books,  papers,  records,  or  other  data, 
or  to  give  testimony,  as  required,  the  Secretary  or  his 
delegate  may  apply  to  the  judge  of  the  district  court  or 
to  a  United  States  commissioner  for  the  district  within 
which  the  person  so  summoned  resides  or  is  found  for  an 
attachment  against  him  as  for  a  contempt.  It  shall  be 
the  duty  of  the  judge  or  commissioner  to  hear  the  ap- 
plication, and,  if  satisfactory  proof  is  made,  to  issue  an 
attachment,  directed  to  some  proper  officer,  for  the  ar- 
rest of  such  person,  and  upon  his  being  brought  before 
him  to  proceed  to  a  hearing  of  the  case;  and  upon  such 
hearing  the  judge  or  the  United  States  commissioner  shall 
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have  power  to  make  such  order  as  he  shall  deem  proper, 
not  inconsistent  with  the  law  for  the  punishment  of  con- 
tempts, to  enforce  obedience  to  the  requirements  of  the 
summons  and  to  punish  such  person  for  his  default  or 
disobedience. 

(68A  Stat.  902.) 

Section  7605(b). 

Sec.  7605.    Time  and  Place  of  Examination. 

*    *    * 

(b)  Restrictions  on  Examination  of  Taxpayer. — No 
taxpayer  shall  be  subjected  to  unnecessary  examination 
or  investigations,  and  only  one  inspection  of  a  taxpayer's 
books  of  account  shall  be  made  for  each  taxable  year  un- 
less the  taxpayer  requests  otherwise  or  unless  the  Secre- 
tary or  his  delegate,  after  investigation,  notifies  the  tax- 
payer in  writing  that  an  additional  inspection  is  necessary. 

(68 A  Stat.  902.) 

Internal  Revenue  Code  of  1939. 

Section  3631. 

Sec.  3631.  Restrictions  on  Examination  of  Tax- 
payers. 

No  taxpayer  shall  be  subjected  to  unnecessary  exami- 
nations or  investigations,  and  only  one  inspection  of  a  tax- 
payer's books  of  account  shall  be  made  for  each  taxable 
year  unless  the  taxpayer  requests  otherwise  or  unless  the 
Commissioner,  after  investigation,  notifies  the  taxpayer 
in  writing  that  an  additional  inspection  is  necessary. 

(26  U.  S.  C,  1940  Ed.  §3631.) 
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STATEMENT  OF  JURISDICTION  OF 
THE  COURT 

This  action  arose  in  the  United  States  District 
Court  for  the  Southern  District  of  California,  South- 
ern Division,  under  the  jurisdiction  granted  by 
Section  7604  of  the  Internal  Revenue  Code  of  1954; 
that  section  gives  jurisdiction  to  the  District  Court 
to  enforce  summons  issued  by  agents  of  the  In- 
ternal Revenue  Service  under  Section  7602  of  the 
Internal  Revenue  Code  of  1954.  Pursuant  to  the 
above  sections  Appellee  issued  summons  directing 
Appellant  to  appear  before  him  with  certain  records, 
to  testify  as  to  tax  liabilities  of  Clifford  O.  Boren 
and  Delta  M.  Boren.    (Tr.  of  Rec.  p.  7) 

Appellant,  claiming  certain  constitutional  privi- 
leges, refused  to  disclose  the  contents  of  such  rec- 
ords. Whereupon  Appellee  petitioned  the  District 
Court  for  Order  of  Attachment  of  person  for  civil 
contempt.    (Tr.  of  Rec.  p.  3) .  After  hearing  on  said 
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petition  the  District  Court  found  Appellant  in  con- 
tempt and  required  the  disclosure  of  the  contents 
of  such  records.  The  District  Court,  the  Honorable 
Pearson  M.  Hall,  Judge  presiding,  filed  its  Memo- 
randum of  Opinion  February  17,  1955,  and  signed 
Findings  of  Fact,  Conclusions  of  Law  and  Order 
February  17,  1955,  the  same  being  docketed  and  en- 
tered February  23,  1955.  (Tr.  of  Rec.  p.  70).  The 
order  is  final  and  appealable.  ( Chapman  vs.  Good- 
man,  U.S.  Court  of  Appeals,  9th  Circuit,  No.  13904, 
February  11,  1955). 

Appellant  filed  Notice  of  Appeal  on  February 
24,  1955.  (Tr.  of  Rec.  p.  78).  Appellant  filed  an 
Appeal  Bond  in  the  sum  of  $300.00  and  a  Designa- 
tion of  Record  of  Appeal.  Reporter's  Transcript  of 
Proceedings  were  filed  March  24,  1955.  The  record 
was  prepared  by  the  Clerk  of  the  United  States 
District  Court,  who  filed  the  same  with  the  Clerk 
of  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  on  March  30,  1955.  Appellant  filed  State- 
ment of  Points  on  Appeal  in  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  on  April  8,  1955. 
(Tr.  of  Rec.  p.  94). 

STATEMENT  OF  FACTS 

Appellant  is  the  surviving  spouse  of  E.  J.  Hub- 
ner,  who  died  on  January  12,  1954.  E.  J.  Hubner 
was  the  President  of  the  Hubner  Building  Company, 
San  Diego,  California.  The  Hubner  Building  Com- 
pany was  a  corporation  from  February  14,  1950,  to 
September  30,  1950.  Thereafter  the  Hubner  Build- 
ing Co.  was  dissolved  as  a  corporation  and  con- 
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tinned  in  business  as  a  partnership  until  its  dissolu- 
tion on  June  6,  1951.  The  affairs  of  the  partnership 
were  wound  up  on  February  28,  1953.  E.  J.  Hubner 
was  a  stockholder  in  the  corporation  and  a  general 
partner  of  the  partnership. 

On  August  1,  1951,  prior  to  the  marriage  of  the 
Hubners,  E.  J.  Hubner  transferred  to  Appellant  cer- 
tain real  property  in  San  Diego  County  known  as 
Big  Oak  Ranch  of  an  approximate  value  of  $100,- 
000.00.  The  transfer  was  made  to  Appellant  in  her 
maiden  name  as  her  sole  and  separate  property.  (Tr. 
of  Rec.  p.  15,  50). 

E.  J.  Hubner  and  Appellant  married  on  May  23, 
1952,  and  filed  joint  federal  income  tax  returns  as 
husband  and  wife  for  the  year  ending  December  31, 
1952.  (Tr.  of  Rec.  p.  15  &  73).  Because  the  fiscal 
year  of  the  partnership  did  not  coincide  with  the 
taxable  calendar  year  of  E.  J.  Hubner  and  his  wife. 
Appellant,  their  first  joint  tax  return  reported  in- 
come from  the  partnership,  reflected  by  the  partner- 
ship activities  and  records,  from  March  1,  1951, 
through  February  28,  1952.    (Tr.  of  Rec.  p.  15). 

The  Bureau  of  Internal  Revenue  examined  the 
books  and  records  of  the  Hubner  Building  Company 
after  the  dissolution  of  the  corporation  and  adjusted 
the  corporate  income  tax  return.  (Tr.  of  Rec.  p.  13 
&  73).  Thereafter  the  Bureau  of  Internal  Revenue 
examined  the  records  of  the  partnership  and  the 
records  of  E.  J.  Hubner  with  particular  reference 
to  the  taxable  years  of  the  partnership  ending  Feb- 
ruary 28,  1951,  and  February  29,  1952,  and  the  co- 


ordinate  individual  returns  of  E.  J.  Hubner  for  the 
taxable  year  ending  December  31,  1951,  and  the  in- 
dividual return  of  Appellant  and  E.  J.  Hubner  for 
the  taxable  year  ending  December  31,  1952.  Such 
examinations  resulted  in  adjustments  for  both 
years.    (Tr.  of  Rec.  p.  18  et  seq.  &  p.  73). 

During  the  conduct  of  these  investigations  of 
the  Hubner  Building  Company  and  of  Appellant  and 
E.  J.  Hubner,  the  Bureau  of  Internal  Revenue  was 
at  the  same  time  investigating  the  income  tax  lia- 
bilities of  the  Clifford  O.  Boren  Contracting  Co., 
Inc.  and  Clifford  O.  Boren  and  Delta  M.  Boren  in- 
dividually. 

During  these  investigations  the  Bureau  of  In- 
ternal Revenue  extracted  numerous  documents,  in- 
cluding checks  and  invoices,  from  the  records  of 
the  Hubner  Building  Company  for  the  purpose  of 
photostating  them.  These  documents  were  later  re- 
turned to  the  Hubner  Building  Company  files.  (Tr. 
of  Rec.  p.  14). 

After  the  examinations  and  investigations  out- 
lined hereinabove  were  completed,  two  agents  of  the 
Bureau  of  Internal  Revenue  made  statements  that 
there  were  indications  of  fraud  in  the  transactions 
between  E.  J.  Hubner,  the  Hubner  Building  Com- 
pany and  the  Boren  interests.   (Tr.  of  Rec.  p.  18,  54) . 

The  Appellant  now  has  in  her  possession  and 
claims  an  interest  in  certain  books,  records,  papers, 
paychecks,  invoices,  correspondence  and  miscel- 
laneous data  and  memoranda  falling  within  the  def- 
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inition  of  papers  requested  by  the  Bureau  of  In- 
ternal Revenue  in  the  summons  which  is  the  subject 
of  this  action.  Said  books  and  records  relate  to  in- 
come received  by  E.  J.  Hubner  during  the  years 
1951  and  1952,  as  reported  on  the  joint  tax  return 
of  respondent  and  E.  J.  Hubner  for  the  taxable  year 
ending  December  31,  1952.    (Tr.  of  Rec.  p.  15,  16). 

Without  written  notice  by  the  Bureau  of  the 
necessity  of  a  re-examination  of  the  records  in  issue, 
(Tr.  of  Rec.  p.  31,  67),  a  summons  was  issued  by 
Lloyd  M.  Tucker,  Special  Agent  of  the  Internal 
Revenue  Service,  and  served  by  him  on  Appellant, 
Evelyn  Hubner,  on  November  5,  1954.  The  Govern- 
ment through  Appellee  was  and  is  purporting  to  in- 
vestigate certain  transactions  between  the  Borens 
and  Hubner  Building  Company  by  virtue  of  which 
the  Borens  received  in  excess  of  $40,000.00  in  tax- 
able income  not  included  in  their  returns.  (Tr.  of 
Rec.  p.  36,  47,  48) .  The  summons  required  Appellant 
to  appear  before  Special  Agent  Tucker  to  give  testi- 
mony concerning  the  tax  liability  of  Clifford  O. 
Boren  and  Delta  M.  Boren  for  the  years  1950,  1951 
and  1952.  The  summons  also  required  Appellant  to 
bring  with  her  and  produce  for  examination  the 
books  of  account  of  the  partnership  and  corporation 
known  as  the  Hubner  Building  Company  relating 
to  transactions  had  by  the  Hubner  Building  Com- 
pany with  the  Borens  for  the  years  1950,  1951  and 
1952,  ''together  with  paid  checks,  invoices,  cor- 
respondence and  any  and  all  miscellaneous  records, 
data  and  memoranda  relating  to  transactions  be- 
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tween   the   Hubner    Building   Company   and"    the 
Borens.    (Tr.  of  Rec.  p.  7) . 

Appellant  appeared  before  Special  Agent 
Tucker  on  November  29,  1954,  as  required  by  said 
summons,  but  did  not  produce  the  books  and  records 
requested  by  said  summons  on  the  grounds  that  the 
summons  was  defective  and  that  the  production  of 
such  records  would  tend  to  incriminate  her  within 
the  meaning  of  the  Fifth  Amendment  to  the  Con- 
stitution of  the  United  States.  This  action  followed. 


THE  ISSUES 

Our  argument  is  directed  to  the  following 
issues : 

1.  Whether  the  Court  erred  in  holding  that  Ap- 
pellee was  entitled  to  re-examine  books  and  records 
in  the  possession  of  Appellant  without  having  com- 
plied with  the  requirements  of  Section  7605(b)  of 
the  1954  Internal  Revenue  Code. 

2.  Whether  the  court  erred  in  holding  that  no 
unlawful  search  and  seizure  would  occur  if  Appel- 
lant is  required  to  deliver  her  books  and  records 
without  the  Government  having  complied  with  the 
provisions  of  Section  7605(b)  of  the  1954  Internal 
Revenue  Code. 

3.  Whether  the  court  erred  in  holding  that  the 
Appellant  could  not  claim  the  privilege  of  the  Fifth 
Amendment  in  refusing  to  produce  the  books  and 
records  set  forth  in  the  summons. 
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ARGUMENT 

POINT  1 

APPELLANT^S  BOOKS  AND  RECORDS  MAY 
NOT  BE  EXAMINED  BY  THE  BUREAU  UNLESS 
THE  BUREAU  HAS  COMPLIED  WITH  THE  PRE- 
REQUISITE MANDATES  OF  SECTION  7605(b) 
OF  THE  1954  INTERNAL  REVENUE  CODE.  SEC- 
TION 7605(b)  PLACES  A  LIMITATION  ON  THE 
POWER  OF  THE  BUREAU.  IT  IS  NOT  A  PER- 
SONAL RIGHT  AVAILABLE  ONLY  TO  THE 
TAXPAYER  UNDER  INVESTIGATION. 

Appellant's  contention  here  involves  an  interp- 
retation of  the  word  ''taxpayer"  used  in  Section 
7605(b)  of  the  1954  Internal  Revenue  Code,  26 
U.S.C.A.  7605(b)  (formerly  26  U.S.C.A.  3631), 
which  reads  as  follows: 

''(b)  Restrictions  on  examination  of  taxpayer 
—  No  taxpayer  shall  be  subjected  to  unnecessary 
examination  or  investigations,  and  only  one  inspec- 
tion of  a  taxpayer's  books  of  account  shall  be  made 
for  each  taxable  year  unless  the  taxpayer  requests 
otherwise  or  unless  the  Secretary  or  his  delegate, 
after  investigation,  notifies  the  taxpayer  in  writing 
that  an  additional  inspection  is  necessary/* 

The  Ninth  Circuit  Court,  in  Martin  v,  Chandis 
Securities  Co.,  128  Fed.  2d  731,  said  (at  128  Fed. 
2d  735)  as  to  the  limitation  imposed  by  Section 
7605(b)    (then  Section  3631): 

"The  question  is  whether  in  investigating  the 
return  of  one  taxpayer,  the  Bureau  may  in- 
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vestigate  the  books  of  a  third  person  regard- 
less of  whether  the  investigation  is  necessary 
or  not.  In  other  words,  is  Section  3631  a  Umita- 
tion  on  the  power  of  the  Bureau,  or  is  it  merely 
a  personal  right  available  only  to  the  taxpayer? 
''We  believe  it  is  the  former  and  that  the  Bureau 
has  no  power  to  make  an  unnecessary  examina- 
tion or  investigation/' 

Under  the  terms  of  the  statute  the  taxpayer 
is  accorded  two  protections  against  inquisitorial 
examinations.  First,  it  must  be  shown  that  the  ex- 
amination is  necessary  and,  second,  the  Bureau 
must  give  the  taxpayer  written  notice  of  a  proposed 
re-examination.  In  the  Chandis  case  the  court  was 
confronted  with  the  first  situation  wherein  the 
Bureau  had  not  shoTvn  the  requisite  necessity  for 
examination.  This  appeal  is  also  concerned  with 
the  second  situation,  namely,  whether  the  right  of 
re-examination  of  a  taxpayer's  books  by  the  Bureau 
must  be  preceded  in  all  circumstances  by  a  written 
notice.  The  Hon.  Pearson  M.  Hall,  in  his  memoran- 
dum opinion,  attempted  a  distinction  as  follows: 
(Tr.  of  Rec.  p.  66) 

''.  .  .  All  that  the  Ninth  Circuit  held  was  that 
where  the  statute  of  limitations  on  the  face  of 
the  record  had  expired  against  the  taxpayer 
under  investigation,  an  examination  of  the 
third  person's  books  was  not  necessary.  The 
examination  was  prohibited  solely  on  that 
ground  and  not  because  there  had  been  a  prior 
examination." 

And,  further,  at  page  67  on  the  record,  Judge  Hall 
ruled  that: 
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**The  procedural  requirement  that  a  second  or 
additional  examination  of  a  taxpayer's  books 
can  be  made  only  at  the  taxpayer's  request  or 
on  written  notification  of  the  secretary,  applies 
only  to  a  second  examination  of  the  books  of  a 
taxpayer  whose  tax  is  in  question.  They  do 
not  apply  to  a  case,  such  as  here,  where  the 
books  are  those  of  a  third  person  (Hubner)  and 
not  the  books  of  the  one  whose  tax  is  in  ques- 
tion (the  Borens)." 

This  court  has  defined  the  word  ''taxpayer"  in 
the  first  phrase  of  Section  7605(b)  to  include  a 
third  person  whose  tax  is  not  in  question.  The 
opinion  of  Judge  Hall  defines  the  same  word  ''tax- 
payer", appearing  in  the  second  phrase  of  the  same 
sentence,  to  mean  only  the  person  whose  tax  lia- 
bility is  directly  in  question. 

We  do  not  believe  that  Congress  intended  the 
first  phrase  of  the  Code  section  to  be  a  limitation 
on  the  power  of  the  bureau  and  the  second  phrase 
of  the  same  sentence  of  the  same  section  to  consti- 
tute nothing  but  a  right  personal  to  a  taxpayer 
whose  tax  liability  may  be  under  formal  investiga- 
tion. 

We  believe  such  a  distinction  to  be  unwarranted 
in  the  language  of  the  statute  and  in  the  face  of  the 
general  rule  enunciated  by  this  court  in  the  Chandis 
case.  This  view  of  the  Chandis  case  was  adopted  by 
the  United  States  District  Court,  Western  District 
of  Kentucky,  on  March  24,  1955,  when  in  the  case  of 
In  the  Matter  of  Clarence  Wood  and  Mary  L.  Wood, 
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(U.S.  District  Court,  WD  of  Ky.,  No.  2710,  March  24, 
1955)  that  court,  by  way  of  dictum,  said: 

''The  defendants  argue  that  the  Peoples'  De- 
posit Bank  and  Trust  Company  case,  supra,  is 
not  controlHng  here  because  the  records  sought 
by  the  Bureau  there  were  not  the  records  of 
the  bank  from  whom  they  were  subpoenaed, 
but  belonged  to  individuals  who  were  not  par- 
ties to  the  action.  We  adopt  the  view  of  the 
Court  of  Appeals  of  the  Ninth  Circuit  in  this 
regard  in  holding  the  real  ownership  of  the 
documents  sought  does  not  determine  the 
stautory  authority  or  lack  of  authority  residing 
in  the  Bureau,  but  that  whatever  limitations 
upon  the  Bureau's  power  have  been  placed  in 
the  statute  apply  to  all  persons  thus  sub- 
poenaed." 

POINT  2 

AN  UNLAWFUL  SEARCH  AND  SEIZURE 
WOULD  OCCUR  IF  APPELLANT  WERE  RE- 
QUIRED TO  DELIVER  HER  BOOKS  AND  REC- 
ORDS WITHOUT  THE  GOVERNMENT  HAVING 
COMPLIED  WITH  THE  PROVISIONS  OF  SEC- 
TION 7605(b). 

Any  contention  that  the  summons  itself  was  a 
substitute  for  the  notice  required  by  Section  7605 
(b)  would  be  unsound.  The  Internal  Revenue  Code 
specifically  outlines  the  authority  of  the  Bureau  to 
proceed  by  way  of  summons  (Sections  7602  &  7605 
(a),  1954  Internal  Revenue  Code)  and  the  pro- 
visions of  Section  7605(b)  are  recognized  as  addi- 
tional provisions  for  and  limitations  on  the  right  of 
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the Bureau  to  act  in  any  manner.  (Martin  vs.  Chan- 
dis  Securities  Co.,  supra).  The  requirement  in 
7605(b)  that  the  Bureau  notify  ''the  taxpayer  in 
writing  that  an  additional  inspection  is  necessary'' 
would  have  named  a  summons  as  such  a  notice  in 
writing  had  Congress  meant  so  to  do. 

The  requirement  of  Section  7605(b)  of  a  notice 
in  writing  of  necessity  for  an  additional  inspection 
must  be  interpreted  in  context  with  the  limitations 
of  the  Fourth  Amendment  upon  search  and  seizure, 
or  the  Government  could  altogether  ignore  constitu- 
tional protections  by  the  act  of  mailing  a  naked 
notice  containing  none  of  the  reasonable  specifica- 
tions and  designations  required  by  the  Fourth 
Amendment. 

Hale  vs.  Hinkle, 

201  U.  S.  H3;  26  S.  Ct.  370;  50  L.  Ed.  652. 

Brown  vs.  U.  S. ; 

267  U.  S.  134;  48  S.  Ct.  288;  72  L.  Ed.  500. 

U.  S.  vs.  Medical  Society, 
26  Fed.  Supp.  55  at  57. 

The  Fourth  Amendment  to  the  Constitution  of 
the  U.  S.  reads  as  follows : 

'The  right  of  people  to  be  secure  in  their  per- 
sons, houses,  papers  and  effects,  against  unreason- 
able searches  and  seizures,  shall  not  be  violated, 
and  no  Warrants  shall  issue,  but  upon  probable 
cause,  supported  by  Oath  or  affirmation,  and  par- 
ticularly describing  the  place  to  be  searched,  and 
the  persons  or  things  to  be  seized." 
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The  Government's  approach  in  the  instant  case 
has  revealed  that  the  fraud  which  it  wishes  to  prove 
involves  a  total  sum  in  excess  of  approximately 
$40,000.00.  The  Government  must  have  arrived  at 
this  conclusion  from  its  previous  examination  of  the 
Books  and  Records  in  Appellant's  possession.  It 
must  have  had  specific  transactions  in  mind, 
whether  one  or  many,  and  specific  times  and  per- 
sons and  places.  Having  once  examined  the  books 
and  records  with  some  detail,  including  the  making 
of  photostatic  copies,  the  Government  is  here  in  a 
peculiarly  apt  position  to  satisfy  the  public  need  for 
investigation  while  still  satisfying  the  statutory 
and  constitutional  right  of  the  individual  to  be  free 
from  a  ''fishing  expedition''  into  his  private  papers. 

Appellee  has  neither  complied  with  the  plain 
language  of  Section  7605(b)  as  to  the  giving  of  a 
notice  in  writing,  nor  the  constitutional  protections 
of  the  Fourth  Amendment  inherent  in  that  Section : 
limitations  of  ''Necessity"  on  any  examination  or 
investigation  by  the  Government.  It  can  hardly  be 
"necessary"  for  the  Government  to  wander  loosely 
and  generally  through  Appellant's  private  papers 
in  order  to  obtain  the  books,  records,  papers,  checks, 
invoices,  data,  and  memoranda  relating  to  specific 
transactions  which  already  are  known  with  par- 
ticularity to  the  Government. 

POINT  THREE 
THE  COURT  ERRED  IN   HOLDING  THAT 
THE  APPELLANT  MAY  NOT  CLAIM  THE  PRIVI- 
LEGES OF  THE  FIFTH  AMENDMENT  IN  RE- 
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FUSING  TO  PRODUCE  THE  BOOKS  AND  REC- 
ORDS SET  FORTH  IN  THE  SUMMONS. 

The  Memorandum  Opinion  of  Judge  Hall  de- 
nied to  Appellant  the  right  to  rely  upon  a  privilege 
against  self-incrimination  under  the  Fifth  Amend- 
ment. The  records  now  sought  were  the  records 
kept  by  a  partnership  of  three  persons.  These  rec- 
ords reflected  the  personal  transactions  and  liabili- 
ties of  each  of  the  partners.  While  they  were  hus- 
band and  wife,  Appellant  and  E.  J.  Hubner  made 
out  joint  tax  returns  on  the  basis  of  these  records. 
(Tr.  of  Rec.  p.  15  &  16).  Appellant's  personal  lia- 
bility on  her  tax  returns  is  a  reflection  of  the  trans- 
actions of  the  Hubner  Building  Company  from  Feb- 
ruary 28,  1951.  The  records  of  the  partners  are  the 
personal  records  of  each  of  the  co-partners,  includ- 
ing E.  J.  Hubner. 

This  contention  is  in  conformity  with  the  case 
of  In  Re  Subpoena  Duces  Tecum,  81  Fed,  Supp,  1^18. 
In  that  case  one  of  a  number  of  co-partners  was 
subpoenaed  to  produce  the  records  of  the  co-part- 
nership prospective  to  an  anti-trust  prosecution. 
The  co-partners,  not  under  subpoena,  moved  to 
quash  under  the  Fourth  and  Fifth  Amendments  to 
the  U.  S.  Constitution.  The  court  held  that  the 
movants  could  not  claim  the  privilege  under  the 
Fifth  Amendment  since  they  were  not  under  com- 
pulsion to  produce  the  evidence.  The  court  did,  how- 
ever, hold  that  the  papers  were  the  private  papers 
of  the  movants,  and  entitled  to  protection  under  the 
Fourth  Amendment.  The  court  said  (81  Fed.  Sup. 
418  at  page  421): 
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"While  the  right  is  personal,  it  is  not  so  limited 
that  more  than  one  person  may  not  exercise  it 
with  respect  to  the  same  papers  or  effects.  It 
is  only  when  the  group  or  association  of  persons 
is  'so  impersonal  in  the  scope  of  its  membership 
and  activities  that  it  cannot  .  .  .  represent  the 
purely  private  or  personal  interests  of  its  con- 
stituents' that  the  right  is  unavailable/' 

If  E.  J.  Hubner  had  been  summoned  to  produce 
the  papers  in  issue  herein  for  examination  as  to  his 
personal  tax  liability,  he  would  have  been  in  a  posi- 
tion to  claim  the  privilege  against  self-incrimination 
as  to  these,  his  personal  papers. 

His  widow,  Appellant  herein,  now  asserts  the 
same  privilege  for  herself  as  to  the  same  papers  re- 
lating to  her  own  individual  tax  liability  for  the 
same  year  on  the  same  tax  return  to  which  she  was 
also  a  signatory. 

The  only  difference  between  the  instant  case 
and  the  foregoing  hypothesis  is  that  the  Govern- 
ment is  here  purporting  to  be  concerned  only  with 
the  liability  of  the  Borens.  It  is  elementary,  how- 
ever, that  the  investigation  need  not  be  aimed  at 
the  witness  for  him  to  be  entitled  to  the  protection 
of  the  Fifth  Amendment. 

There  remains  then  only  an  examination  of  the 
record  to  see  whether  they  contain  circumstances 
which  suggest  that  the  production  of  the  papers 
would  tend  to  incriminate  Appellant. 

Appellee  in  his  brief  in  support  of  his  petition 
for  contempt,  said: 
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''In  addition  to  the  Affidavits  of  petitioner  as 
aforesaid,  the  affidavit  of  Henry  Miller  has 
been  filed,  which  shows  that  in  the  opinion  of 
Miller  and  under  the  provisions  of  the  Internal 
Revenue  policies  and  procedures  an  indication 
of  fraud  was  disclosed  during  the  course  of  his 
examination  of  the  transactions  between  the 
Borens  and  the  Hubner  Building  Company.*' 
(Tr.  of  Rec.  p.  36). 

To  support  this  recitation  in  his  brief  Appellee, 
as  petitioner,  filed  an  affidavit  by  Henry  N.  Miller, 
an  Internal  Revenue  Agent  who  had  been  engaged 
in  examining  the  books  of  the  Borens.  Miller 
stated: 

".  .  .  and  in  an  effort  to  determine  the  ac- 
curacy of  my  audit,  I  checked  certain  of  the 
Hubner  Building  Company  books  and  records 
pertaining  to  the  Borens.  The  records  that  I 
checked  were  the  cash  disbursement  journal, 
cancelled  checks,  and  supporting  invoices  re- 
flecting payments  from  Hubner  Building  Com- 
pany to  the  Borens.  I  thereafter  compared 
these  records  with  the  records  of  the  Borens 
and  noted  certain  discrepancies.  These  dis- 
crepancies, when  considered  in  light  of  other 
facts  which  were  available,  led  me  to  believe 
that  there  were  indications  of  fraud.'*  (Tr.  of 
Rec.  p.  53  &  54) 

The  claimed  discrepancy  of  the  Borens  is  said 
to  be  in  excess  of  $40,000.   (Tr.  of  Rec.  p.  36,  47,  48) . 

While  this  could  reasonably  be  said  to  relate 
merely  to  possible  fraud  of  the  Borens,  it  is  just  as 
reasonable  that  both  parties  to  whatever  transac- 
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tion   to   which   Henry   Miller   was   alluding,   were 
parties  to  an  attempt  to  perpetuate  such  fraud. 

If  Hubner  was  a  party  to  the  concealing  by  the 
Borens  of  $40,000,  it  may  well  have  been  that  he  re- 
ceived an  unreported  consideration  for  his  partici- 
pation. If  this  consideration  had  been  received  dur- 
ing the  period  reported  on  his  1952  tax  return,  Mrs. 
Hubner  would  be  liable  on  her  signature  on  that 
same  return.  Having  proved  this,  nothing  would 
be  left  for  the  Government  to  do  except  by  circum- 
stantial evidence  to  prove  knowledge  on  Appellant's 
part  and  thereby  affix  to  her  a  criminal  liability. 

The  claimed  discrepancy  of  $40,000  may  be  viewed 
yet  another  way.  The  Government  at  the  present 
moment  assumes  that  the  Borens  received  that 
$40,000  shown  on  the  books  of  Hubner  Building 
Company  and  failed  to  report  the  same.  As  logical 
an  assumption  would  be  that  one  of  the  partners 
of  the  Hubner  Building  Company  made  appropriate 
entries  in  his  books  showing  payments  in  that 
amount  to  the  Borens  and  pocketed  $40,000  himself. 
If  Hubner  did  not  report  such  income,  his  wife 
could  be  criminally  liable  on  the  same  hypothesis 
set  forth  above. 

There  are  still  other  hypotheses  which  the  trail 
court  should  have  examined.  Prior  to  their  mar- 
riage Mrs.  Hubner  received  a  transfer  of  The  Big 
Oak  Ranch  from  Mr.  Hubner.  The  affidavit  of 
John  L.  Mclver,  filed  in  the  trial  court  on  behalf  of 
Appellee,  indicates  that 
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'The  records  reflected  that  Hubner  had  ex- 
pended close  to  $100,000  for  the  ranch  and  im- 
provements and  that  it  appeared  that  it  was  a 
transfer  on  wholly  inadequate  consideration 
and,  as  such,  respondent  (Appellant  herein) 
might  be  liable  individually  under  existing  reg- 
ulations.'^   (Tr,  of  Rec.  p.  50). 

In  the  state  of  the  record,  would  it  not  be 
logical  to  assume  that  the  peculiar  circumstances 
of  the  transfer  indicated  that  all  or  part  of  the  value 
of  the  ranch  was  itself  unreported  income  of  E.  J. 
Hubner.  All  that  the  Government  would  need  prove 
was  knowledge  or  assistance  on  the  part  of  Appel- 
lant to  hide  the  unreported  income  of  E.  J,  Hubner. 

In  a  normal  situation  the  court  will  not  presume 
any  wrong-doing  when  it  examines  the  logic  of  al- 
ternative hypothesis  from  a  given  set  of  facts. 
When,  however,  a  witness  has  claimed  the  privilege 
not  to  testify  because  the  testimony  sought  would 
tend  to  incriminate  her,  we  do  not  believe  the  above 
presumption  applies.  If  the  judge  of  the  trial  court 
was  not  satisfied  with  the  record  as  it  stood  on  its 
pleadings  and  affidavits,  he  should  have  examined 
the  questioned  records  in  camera  to  satisfy  himself 
that  the  records  did  or  did  not,  in  fact,  tend  to  in- 
criminate Appellant.  No  such  opportunity  was  af- 
forded the  Appellant. 

It  is  submitted  that  Appellant's  basic,  personal 
rights  should  not  be  whittled  away  with  an  edge  of 
the  Government's  convenience.    If  the  Borens  are 
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guilty  of  fraud,  the  Appellee  must  find  some  means 
short  of  Appellant^s  self-incrimination  to  prove  it. 

Respectfully  submitted, 

Sloane  &  Fisher 
Robert  W.  Conyers 
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No.  14704 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Evelyn  Hubner, 

Appellant, 
vs, 

Lloyd  M.  Tucker,  Special  Agent,  Internal  Revenue 
Service, 

Appellee, 


Appeal    From   the    Judgment   of   the    United    States   District 
Court  for  the  Southern  District  of  California. 


Petition  of  Lloyd  M.  Tucker,  Special  Agent,  Internal 
Revenue  Service,  for  Rehearing  En  Banc. 


To  the  Honorable  Judges  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  Mathews  and  Fee, 
Circuit  Judges,  and  Foley,  District  Judge: 

Lloyd  M.  Tucker,  Special  Agent,  Internal  Revenue 
Service,  the  appellee  herein,  by  and  through  his  attorneys 
of  record,  hereby  petitions  this  Honorable  Court  to 
rehear  the  above-entitled  case,  and  upon  rehearing  to 
grant  the  relief   prayed   for. 


On  September  21,  1956,  this  Court  set  aside  the  order 
of  the  District  Court  holding  Evelyn  Hubner  in  contempt. 
In  so  doing,  the  Court  remanded  the  case  to  the  District 
Court  for  further  proceedings  in  accordance  with  its 
opinion.  In  setting  aside  the  order  holding  the  appellant 
in  contempt,  and  in  prescribing  the  procedure  to  be  fol- 
lowed on  remand,  we  respectfully  submit,  the  Court  fell 
into  error. 

Since  the  procedure  to  be  followed  on  remand  is  of 
great  importance  herein  and  generally,  and  the  briefs 
and  arguments  heretofore  considered  by  this  Court  did 
not  cover  these  points,  and  because,  it  is  respectfully 
submitted,  the  procedure  set  forth  in  the  Opinion  is  not 
in  accordance  with  the  Internal  Revenue  laws  and  the 
United  States  Constitution,  a  rehearing  should  be  granted. 
A  similar  question  of  the  procedure  to  be  followed  on 
remand  is  presented  by  the  Government's  petition  for 
rehearing  in  Local  174,  International  Brotherhood  of 
Teamsters  v.  United  States,  Docket  No.  14,746,  and  it  is 
respectfully  suggested  that  rehearing  en  banc  be  granted 
in  both  cases,  so  that  uniform  rules  of  procedure  may  be 
laid  down  after  hearing  arguments  of  counsel  on  the 
subject. 
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GROUNDS  FOR  REHEARING. 

I. 

The  Order  Holding  Appellant  in  Contempt  Was  Sup- 
ported by  a  Finding  Based  on  the  Evidence  That 
the  Books,  Records  and  Other  Documents  Set 
Forth  in  the  Summons  Were  Material  to  the  In- 
vestigation and  by  the  Finding,  Supported  by  the 
Evidence,  That  the  Demands  of  the  Summons 
Were  Reasonable. 

This  Court  correctly  held  that  Internal  Revenue  Code  of 
1954,  Section  7605(b)  did  not  apply  here.  (Slip  Op.  2.) 
It  also  correctly  decided  that  the  trial  court  held  a  hear- 
ing, and  carefully  considered  appellant's  contentions. 
(Slip  Op.  5.)  It  further  correctly  held  that  the  trial 
court  had  the  right  to  order  appellant  to  produce  partic- 
ular identified  documents  in  Court.     (Slip  Op.   5.) 

This  Court  did  fall  into  error,  we  respectfully  submit, 
in  setting  aside  the  trial  court  order  holding  Evelyn 
Hubner  in  contempt  for  failure  to  comply  with  the 
Court's  previous  order  to  deliver  to  the  Clerk  of  the 
Court  the  books,  papers  and  documents  summoned,  thus 
concluding  that  the  materiality  of  the  books,  records  and 
documents  summoned  was  not  determined  by  the  trial 
court.    (Slip  Op.  4-5.) 

Section  7602  of  the  Internal  Revenue  Code  of  1954, 
is  divided  into  three  subsections,  each  of  which  authorizes 
separate  investigative  actions  by  the  Secretary  of  the 
Treasury  or  his  delegate.  Each  section,  however,  sets  out 
the  same  alternative  conditions  to  examination  or  sum- 
mons or  taking  of  testimony,  that  is,  each  requires  that 
the  examination  or  production  of  data  or  testimony  be 
''relevant  or  material."    (Emphasis  supplied.) 


In  two  places  in  the  Opinion,  page  4  of  the  sHp  sheet 
and  page  5  of  the  sHp  sheet,  it  is  implied  that  the  mate- 
riality of  the  documents  in  question  was  not  adjudged. 
The  finding  of  the  Court,  Finding  X  [R.  74],  is  to  the 
contrary.  Support  for  such  finding  is  found  in  the  affi- 
davit of  Henry  N.  Miller.  [R.  52.]  Under  Section 
7602(b)  a  determination  of  materiality  or  relevancy  is 
sufficient.  The  finding  of  materiality,  supported  by  the 
evidence,  satisfied  the  Code  requirement.  It  goes  without 
saying,  a  finding  of  the  trial  court  supported  by  sub- 
stantial evidence  must  be   sustained.     {United  States  v. 

Star  Kist  Foods,  Inc.,  F.  2d  (9  Cir.,  Sept.  21, 

1956).) 

The  Internal  Revenue  Code  of  1954,  Section  7603, 
states  as  follows: 

a*  *  *  When  the  summons  requires  the  pro- 
duction of  books,  papers,  records,  or  other  data,  it 
shall  be  sufficient  if  such  books,  papers,  records,  or 
other  data  are  described  with  reasonable  certainty." 

In  enacting  the  Internal  Revenue  Code  of  1954  the 
Congress  brought  into  the  1954  Code  without  any  sub- 
stantial change  a  similar  provision  which  for  many,  many, 
years  was  found  in  Section  3615(d)  of  the  Internal 
Revenue  Code  of  1939. 

The  trial  court  found   [R.  69]: 

*'The  demands  of  the  summons  are  not  unreason- 
able under  the  facts  of  the  case  before  the  Court." 

This  is  a  finding  of  the  trial  court.  [Finding  XI,  R  75.] 
We  respectfully  submit  that  the  foregoing  finding  of  the 
trial  court  satisfies  the  requirement  of  the  Internal  Rev- 
enue Code  and  the  Fourth  Amendment  of  describing  the 
books  and  documents   with   reasonable  certainty. 
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11. 
The  Proposed  Procedure  of  Requiring  the  Testimony 
of  a  Witness  Before  Issuing  an  Administrative 
Summons  Is  an  Onerous  Condition  Not  Con- 
tained in  the  Internal  Revenue  Code  and  Repug- 
nant to  Its  Letter  and  Spirit. 

Procedurally  the  method  enunciated  by  this  Court  (Slip 
Op.  4)  not  only  imposes  "an  unreasonable  burden  on  the 
trial  court"  (Slip  Op.  6)  but  is  repugnant  to  the  letter 
and  spirit  of  the  statutes,  the  procedure  described  by  the 
Congress,  and  a  departure  from  all  previous  case  law. 

For  example,  under  Internal  Revenue  Code,  Section 
7602(1),  the  agent  may  examine  books,  papers,  docu- 
ments, without  summoning  anyone  or  taking  testimony. 
Under  Section  7602(2)  the  agent  may  summon  a  person 
to  produce  books,  etc.,  and  to  give  testimony.  The  statute 
contains  no  requirement  that  one  precede  the  other.  More- 
over, under  Section  7605(a)  there  must  be  a  ten-day 
notice  given  the  witness  before  appearance  in  response 
to  a  summons.  This  Court's  suggested  modus  operandi 
would  require  two  proceedings  with  a  minimum  of  ten 
days  wait  between  each. 

The  administrative  unfeasibility  of  the  procedure  out- 
lined by  this  Court  must  be  pointed  out  to  this  Court 
so  that  in  its  wisdom  it  may  seek  to  reconcile  the  proce- 
dures set  forth  by  Congress  with  proper  respect  for  the 
Constitutional  rights  of  third  party  witnesses. 

It  is  respectfully  submitted  that  this  Court  has  confused 
the  requirement  of  showing  the  materiality  or  relevancy 
of  summoned  documents  contained  in  Section  7602(1), 
(2)  and  (3),  with  the  different  requirement  of  describing 
with  reasonable  certainty  the  documents  summoned,  con- 
tained in  Section  7603.    We  respectfully  suggest  that  the 


trial  court  had  adequate  opportunity  to  adjudge  the  rea- 
sonable certainty  of  the  description  of  the  documents  sum- 
moned and  so  found.    [R.  69  and  Finding  XI,  R.  75.] 

ni. 

It  Is  Not  Necessary  to  Obtain  the  Consent  of  a  State 
Court  Having  Jurisdiction  Over  the  Adminis- 
trator of  an  Estate  to  the  Issuance  of  an  Internal 
Revenue  Summons  Directed  to  the  Adminis- 
trator Because  of  the  Supremacy  of  the  Federal 
Law  Under  the  United  States  Constitution. 

This  Court  apparently  held  (Slip  Op.  3-4)  that  as 
Evelyn  Hubner  was  the  executrix  of  the  estate  of  her 
deceased  husband  the  consent  of  the  state  court  having 
jurisdiction  of  probate  should  be  asked  before  any  papers, 
etc.,  held  by  her  as  executrix  could  be  examined  or 
ordered  to  be  produced. 

In  support  of  this  proposition,  this  Court  has  cited 
(Note  4,  Slip  Op.  3)  two  cases,  McCan  v.  The  First 
National  Bank  of  Portland,  139  Fed.  Supp.  224,  affirmed, 
9  Cir.,  229  F.  2d  859,  and  In  re  G  or  day  Garment  Co., 
2  Fed.  Supp.  162,  affirmed  sub  nom.,  Crocker  v.  Kay, 
9  Cir.,  62  F.  2d  391,  certiorari  denied,  288  U.  S.  615. 
The  McCan  case  properly  held  that  a  district  court  has 
no  diversity  jurisdiction  of  the  propriety  of  a  widow's 
allowance  under  Oregon  statutory  probate  law.  It  was 
an  exclusive  matter  for  the  determination  in  Oregon 
courts  of  probate  jurisdiction. 

In  re  Gorday  properly  held  that  a  bankruptcy  court's 
summary  jurisdiction  did  not  extend  to  a  proceeding 
to  compel  an  administratrix  of  an  assignee  for  the  benefit 
of  creditors  to  turn  over  property  in  her  possession  to 
the  trustee  in  bankruptcy.  Neither  case,  we  respectfully 
submit,  has  any  bearing  whatever  on  the  power  of  the 


federal   government,    under    United    States    Constitution, 
Article  I,  Section  8,  ''to  lay  and  collect  taxes." 

Under  this  supreme  power,  as  well  as  under  United 
States  Constitution,  Amendment  XVI,  the  Internal  Rev- 
enue enactments  of  the  Congress  are  the  supreme  law 
of  the  land  subject  to  no  diminution  by  state  action. 

For  example,  state  statutes  of  limitations  upon  filing 
claims  in  probate  proceedings  must  yield  to  federal 
supremacy  in  the  Internal  Revenue  field.  (United  States 
V.  Summerlm,   310  U.    S.   414    (1940).) 

Likewise,  in  probate  proceedings  state  laws  of  priority 
must  give  way  to  federal  statutes  of  priority  of  taxes 
in  an  insolvent  estate.  (Estate  of  Muldoon,  128  Cal. 
App.  2d  284  (1954).) 

Similarly,  state  laws  promulgating  homestead  exemp- 
tions are  of  no  eflfect  with  respect  to  federal  taxes  be- 
cause of  the  supremacy  of  the  federal  taxing  power  under 
the  Constitution  of  the  United  States.  (United  States 
V.  Heffron,  158  F.  2d  657  (9  Cir.,  1946),  cert,  denied 
331  U.  S.  831.) 

Similar  principles  are  enunciated  in  administrative  sum- 
mons cases  dealing  with  state  enactments  of  testimonial 
privilege.  In  Falsone  v.  United  States,  205  F.  2d  734 
(5  Cir.,  1953),  the  Court  of  Appeals  for  the  Fifth 
Circuit  held  that  a  state  enacted  accountant-client  privi- 
lege had  no  force  or  efifect  on  an  internal  revenue  sum- 
mons. In  the  case  of  In  re  Albert  Lindley  Lee  Memorial 
Hospital,  209  F.  2d  122  (2  Cir.,  1953),  the  Second 
Circuit  held  that  state  statutes  of  privilege  would  not 
bar  an  Internal  Revenue  summons  with  respect  to  hos- 
pital records. 

In  case  after  case,  the  United  States  Supreme  Court 
has  enunciated  the  principle  of  supremacy  of  federal  law 


in  the  field  where  state  statutes  and  federal  internal  rev- 
enue law  conflict.  (United  States  v.  Security  Trust  and 
Savings  Bank  of  San  Diego,  340  U.  S.  47  (1950) ;  United 
States  V.  Acri,  348  U.  S.  213  (1955);  United  States 
V.  London  &  Liverpool  &  Globe  Ins.  Co.,  348  U.  S.  217 
(1955);  United  States  v.  Scovil,  348  U.  S.  220  (1955); 
United  States  v.  Colotta,  350  U.  S.  808  (1955);  United 

States  V.  White  Bear  Brewing  Co.,  Inc.,  U.  S 

(Apr.  9,  1956).) 

The  impracticality  of  the  announced  rule  is  demon- 
strated by  the  obstacles  that  could  be  thrown  into  all 
investigations  and  proceedings  in  federal  courts  were  it 
to  be  widely  adopted.  No  longer  would  a  federal  court 
subpoena  reach  records  of  any  state,  county  or  city.  By 
devices  such  as  receiverships,  guardianships  and  other 
estates  coming  under  state  jurisdiction,  taxpayers  could 
surround  their  affairs  with  a  cloak  of  immunity,  only  to 
be  pierced  if  at  all,  by  long  and  expensive  proceedings 
through  the  many  trial  and  appellate  courts  of  the  forty- 
eight    divers    states. 

Conclusion. 

To  summarize,  the  appellee  urges  this  Court  to  recon- 
sider the  adequacy  of  the  trial  court's  determination  of 
the  materiality  and  sufficiency  of  the  subpoena  and  affirm 
the  court   below. 

In  any  event,  appellee  respectfully  urges  this  Court 
to  reconsider  and  eliminate  from  its  opinion  any  state 
law  strictures  on  Internal  Revenue  investigations  and 
any  instructions  as  to  procedure  on  the  summons  to  pro- 
duce books  and  records  which  are  unworkable  and  at 
variance  with  the  statutory  and  case  law  and  which  impose 
oppressive  burdens  on  investigative  agencies  and  the 
district  courts. 


Prayer. 

Wherefore,  the  appellee  prays  that  this  Honorable  Court 
grant  his  petition  for  rehearing  en  banc  with  reargument 
of  the  case  if  deemed  advisable  by  the  Court,  and  that  it 
affirm  the  decision  below. 

Respectfully  submitted, 

Laughlin  E.  Waters, 

United  States  Attorney, 

Edward  R.  McHale, 

Asst.  United  States  Attorney, 
Chief,  Tax  Division, 

Robert  H.  Wyshak, 

Asst.  United  States  Attorney, 
Attorneys  for  Appellee. 

Harry  D.  Steward, 
Howard  R.  Harris, 

Assistant  United  States  Attorneys, 

Of  Counsel. 

October  19,  1956. 
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Certification. 

It  is  hereby  certified  by  counsel  for  the  appellee  in 
the  above-entitled  case  that  this  petition  for  rehearing  is 
presented  in  good  faith  and  in  his  judgment  it  is  well 
founded  because  of  the  importance  of  the  issues  involved 
to  the  proper  and  efficient  administration  of  the  internal 
revenue  laws,  and  in  nowise  is  it  interposed  for  the 
purposes  of  delay. 

Edward  R.  McHale, 

Asst,  United  States  Attorney, 
Chief,  Tax  Division, 

Counsel  for  Appellee. 
October  19,  1956. 
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No.  14705 

IN  THE 

United  States 
Court  of  Appeals 

For  the  Ninth  Circuit 


United  Mercuky  Mines  Company, 

Appellant, 

vs. 
Bradley  Mining  Company, 


Appellee. 


BRIEF  OF  APPELLEE 

Appeal  from  the  United  States  District  Court  for  the 
District  of  Idaho,  Southern  Division 


SUMMARY  STATEMENT 

On  July  12, 1951,  plaintiff  and  appellant.  United  Mercury 
Mines  Company,  an  Idaho  corporation,  commenced  this 
action  in  the  United  States  District  Court  for  the  District 
of  Idaho,  Southern  Division,  against  Bradley  Mining  Com- 
pany, a  California  corporation,  defendant  and  appellee.  The 
complaint  was  founded  upon  an  instrument  dated  December 
31, 1941  (R.  12  ff )  and  provided  for  the  payment  of  royalties 
upon  minerals  extracted  by  appellee  from  property  con- 
veyed to  appellee  by  appellant.  The  conveyance  provided 
three  methods  for  the  computation  of  royalties  based  on 
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"net  smelter  returns'',  "net  revenue''  and  "net  mint  returns". 
Some  years  after  the  execution  of  this  conveyance,  appellee 
built  its  own  smelter  and  the  present  action  arises  because 
of  contentions  of  appellant  as  to  the  method  to  be  used  in 
computing  royalties  upon  concentrates  processed  by  appel- 
lee's smelter. 

The  royalty  computation  provisions  in  the  agreement 
between  the  parties  referred  to  herein  are  as  follows  (E. 
17,  18) : 

"By  net  smelter  returns,  as  used  herein,  is  meant  the 
amount  received  from  the  smelter  from  any  and  all 
ores,  concentrates,  metals  or  values  shipped  to  a 
smelter,  it  being  understood  that  the  smelter  will  deduct 
its  normal  smelting  charges  and  charges  for  railroad 
freight  from  Cascade,  Idaho,  to  said  smelter  shall  also 
be  deducted. 

"By  net  revenue,  as  used  herein,  is  meant  the  amount 
paid  by  any  purchaser  from  the  sale  of  concentrates, 
ores,  metals  or  values  shipped,  taken  or  produced  from 
said  properties,  less  marketing  and  shipping  costs  from 
Cascade,  Idaho. 

"By  net  mint  returns,  as  used  herein,  is  meant  the 
amount  paid  by  any  United  States  Mint,  branch  or 
agency  thereof,  less  all  shipping  and  marketing  costs 
from  Cascade,  Idaho." 

Eelated  to  the  foregoing  is  the  following  provision : 

"Should  a  smelter  or  other  reduction  works  be 
erected  between  the  mining  property  herein  conveyed 
and  Cascade,  Idaho,  then  there  shall  be  deducted  from 
the  net  smelter  or  reduction  returns  a  fair  charge  for 
trucking  from  the  mine  to  such  smelter  or  reduction 
works." 

Appellant's  complaint  (R.  3  ff)  requested  an  interpreta- 
tion tliat  tlie  "net  revenue"  clause  should  be  the  basis  for 
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royalty  computation  without  regard  to  smelting  charges  and 
costs. 

Appellee's  answer — and  affirmative  defense  (R.  41  ff) — 
alleged  that  the  royalty  computation  should  be  based  on  the 
"net  smelter  returns"  provision;  that  appellee  had  con- 
structed the  smelter  at  a  cost  of  more  than  $2,000,000.00; 
that  appellee  was  entitled  to  ^^deduct  its  normal  smelter 
charges"  as  provided  in  the  agreement,  and  that  to  adopt 
appellant's  interpretation  of  the  agreement  would  unjustly 
enrich  appellant. 

On  October  10, 1952  (R.  136-140)  and  on  April  9, 1954  (E. 
164-166),  in  connection  with  certain  proceedings  hereinafter 
more  fully  referred  to,  the  trial  court  in  its  two  memo- 
randum decisions  ruled  against  appellant's  claimed  inter- 
pretation of  the  royalty  provisions  and  rejected  the  "net 
revenue"  clause  as  the  controlling  basis  for  royalty  com- 
putation. 

Thereafter,  at  a  pretrial  conference  (R.  197-221),  duly 
noticed  and  held  on  February  1,  1955,  the  trial  court  reiter- 
ated and  affirmed  its  earlier. interpretation  and  rulings,  thus 
disposing  of  the  only  pending  issue  of  law  (R.  199,  and  see 
admission  by  appellant  in  its  brief,  page  4).  As  the  tran- 
script of  the  pretrial  conference  will  disclose  appellant  not 
only  stated  that  it  had  but  one  theory  for  proving  its  case 
(already  rejected  by  the  trial  court),  but  also  elected  not  to 
reserve  any  questions  of  fact  for  a  trial.  Accordingly,  the 
trial  court  rendered  a  judgment  of  dismissal  (R.  189). 

STATEMENT  OF  THE  CASE 

It  is  respectfully  suggested  by  appellee  that  the  statement 
of  the  case  as  it  appears  in  appellant's  brief  ignores  or 
obscures  the  controlling  facts  in  the  record  brought  here  for 
review.  Appellee,  therefore,  is  unwilling  to  accept  the  state- 
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ment  as  presented  by  appellant,  and  elects  to  set  forth  what 
it  hopes  will  be  a  concise  and  consecutive  statement  of  the 
facts,  and  the  occurrences  as  they  took  place  in  the  lower 
court. 

From  1927  until  December  31,  1941,  appellant  was  the 
owner  of  certain  mining  claims  in  the  State  of  Idaho.  During 
all  of  those  years  appellee  and  its  predecessors  in  interest, 
occupied  and  possessed  said  mining  claims  under  a  series  of 
agreements  with  apx)ellant,  which  permitted  the  mining  of 
said  property  by  appellee  in  consideration  of  the  payment 
by  it  to  appellant  of  certain  specified  royalties  (R.  53). 

During  those  years  the  material  mined  from  the  property 
was  and  continues  to  be  low  grade  gold  ore  and  low  grade 
antimony  ore.  The  ore  so  mined  was  concentrated  upon  the 
ground  and  the  concentrates  resulting  were  then  shipped 
and  sold  to  smelters.  Concentrates  valuable  principally  for 
their  antimony  content  were  sold  to  antimony  smelters,  and 
concentrates  valuable  principally  for  their  gold  content  were 
sold  to  gold  smelters  (E.  58,  59). 

Sums  received  by  appellee  for  such  concentrates  were 
deemed  by  the  parties  to  be  and  were  treated  as  bases  for 
computing  royalties  payable  to  appellant  by  appellee  (R. 
63). 

On  December  31, 1941,  a  new  agreement  was  entered  upon 
between  apyoellant  and  appellee.  That  agreement,  attached 
to  appellant's  complaint,  as  Exhibit  I,  appears  in  the  record 
beginning  on  Page  12.  It  is  the  basis  for  appellant's  claim 
for  recovery  in  this  proceeding.  By  the  terms  of  that  agree- 
ment appellee  became  the  owner  of  the  mining  claims 
described  therein  sub.ject  to  the  obligation  to  pay  royalties 
to  appellant  for  a  period  of  999  years  in  the  amounts  and 
upon  the  terms  and  conditions  in  said  agreement  specified. 
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Those  specifications  will  be  made  the  subject  of  detailed 
discussion  later  herein. 

Following  December  31,  1941  and  until  August  of  1949 
business  continued  between  the  parties  to  said  agreement 
substantially  as  before.  Appellee  continued  to  mine  low 
grade  ore,  to  concentrate  the  ores  and  to  ship  the  concen- 
trates to  smelters  and  other  purchasers  as  the  values  in  the 
concentrates  might  dictate.  Upon  receipt  of  smelter  returns 
royalties  were  computed  and  paid  by  appellee  to  appellant. 
No  claim  is  here  made  that  anything  is  due  from  appellee  to 
appellant  on  account  of  anything  occurring  prior  to  August 
of  1949. 

Concentrates  shipped  by  appellee  to  antimony  smelters 
contained  some  gold,  and  likewise  concentrates  shipped  to 
gold  smelters  contained  some  antimony.  Both  types  of  con- 
centrates contained  some  impurities  which  somewhat  com- 
plicated the  smelting  processes  and  resulted  in  the  assess- 
ment of  penalties  against  the  product.  Gold  smelters  would 
not  pay  appellee  for  the  antimony  content  of  gold  concen- 
trates, and  antimony  smelters  would  pay  little  or  nothing 
for  the  gold  content  of  antimony  concentrates.  Antimony 
smelters  insisted  upon  high  grade  concentrates  thereby 
setting  standards  which  it  was  difficult  for  appellee  to  meet. 
The  foregoing  circumstances  limited  the  amount  of  saleable 
products  by  appellee  and  also  reduced  the  returns  from  ores 
mined  and  sold,  and  consequently  reduced  the  royalties  pay- 
able (R.  60,  61). 

Accordingly  in  1948  appellee  designed  a  smelter  which  it 
was  thought  could  treat  both  gold  and  antimony  concen- 
trates, and  thereby  avoid  the  loss  of  gold  in  the  antimony 
concentrates  and  the  loss  of  antimony  in  gold  concentrates, 
and  which  could  handle  the  product  of  the  mine  and  concen- 
trator even  though  concentrates  might  be  of  a  lower  grade 
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than  would  be  acceptable  to  outside  smelters.  Such  a  smelter 
was  built  upon  the  mining  property  and  was  put  into  oper- 
ation in  August  of  1949.  The  cost  of  constructing  the  smelter 
exceeded  $2,000,000.00,  all  of  which  was  paid  by  appellee. 
^The  cost  of  operating  the  smelter  exceeds  the  sum  of 
$100,000.00  per  month,  all  of  which  has  been  paid  by  appel- 
lee. The  smelter  is  referred  to  in  the  record  as  the  Yellow 
Pine  (R.  61  ff). 

The  Yellow  Pine  went  into  service  in  August  of  1949  and 
continued  to  operate  until  after  this  suit  was  filed.  During 
that  time  it  treated  substantially  all  antimony  concentrates 
produced  upon  the  property,  and  a  portion  of  the  gold  con- 
centrates. Gold  concentrates  beyond  the  capacity  of  Yellow 
Pine  were  sold  to  a  Tacoma,  Washington,  gold  smelter. 
Dollarwise  the  total  concentrates  treated  in  Yellow  Pine 
represented  55%  of  total  production,  and  those  sold  to  out- 
side smelters  represented  45%  (R.  147,  8). 

After  Yellow  Pine  went  into  operation  appellee  continued 
to  compute  and  pay  royalties  upon  gold  concentrates 
shipped  out  for  treatment  exactly  as  before.  It  paid  to  appel- 
lant 57c  of  net  returns  received  by  it  from  the  smelters  (R. 
148).  As  to  antimony  concentrates  and  gold  concentrates 
treated  in  the  Yellow  Pine  smelter,  appellee  determined 
what  such  concentrates  could  have  been  sold  for  to  outside 
smelters  and  computed  and  paid  royalties  upon  that  basis. 
This  was  the  same  basis  followed  by  appellee  in  the  com- 
putation and  payment  of  royalties  prior  to  that  time  except 
that  after  Yellow  Pine  went  into  operation  certain  trans- 
portation charges  which  had  theretofore  been  deducted 
before  computation  of  royalties  were  no  longer  deducted  (R. 
65). 

Royalties  so  computed  and  paid  were  accepted  by  Appel- 
lant until  about  the  time  this  suit  was  filed  (July  12,  1951). 
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About  a  year  prior  to  the  commencement  of  the  action, 
on  July  20,  1950,  the  parties  hereto  entered  upon  a  supple- 
mental agreement  postponing  the  payment  of  royalties  (E. 
66),  That  agreement  contains  this  significant  statement  (R. 
67): 

"Whereas,  the  said  Bradley  Mining  Co.,  on  the  20th 
day  of  June,  1950,  paid  the  United  Mercury  Mines 
Company  *  *  *  the  royalties  due  for  the  month  of  May 
1950." 

The  foregoing  was  recognition  by  both  parties  that  appel- 
lee was  and  had  been  computing  and  paying  royalties  in 
accord  with  the  requirements  of  the  contract  of  December 
31, 1941,  now  relied  upon  by  appellant. 

In  July  of  1951,  appellant  filed  its  complaint  in  this  action 
(R.  3-12).  To  its  complaint  appellant  attached  a  copy  of  the 
agreement  of  December  31,  1941  as  Exhibit  1  (R.  12-26). 
By  its  complaint  appellant  claims  that  it  is  entitled  to  have 
and  receive  royalties  computed  at  5%  upon  the  amount  of 
net  smelter  returns  received  by  appellee  for  concentrates 
shipped  away  for  smelting.  Upon  concentrates  treated  in 
Yellow  Pine,  appellant  claims  that  it  is  entitled  to  have  as 
royalties  5%  of  all  amounts  received  by  appellee  for  the 
sale  of  metals  resulting  from  the  smelting  process  without 
any  allowance  whatsoever  to  appellee  for  the  cost  of  con- 
structing, operating  and  maintaining  the  smelter  (R.  11). 
Thus  appellant  claims  the  right  to  have  royalties  computed 
upon  one  basis  if  concentrates  are  shipped  out  for  smelting, 
and  on  an  entirely  different  basis  if  they  are  smelted  in 
Yellow  Pine. 

It  is  important  to  note  and  bear  in  mind  the  prayer  of 
appellant's  complaint,  paragraphs  1  and  2  of  which  read 
(R.  11,  12) : 
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''That  the  Court  interpret  the  provisions  of  said 
contract  exhibit  1,  and  enter  its  decree  herein  determin- 
ing and  decreeing  that  the  proper  and  legal  method  for 
determining  the  amount  of  royalty  due  plaintiff  under 
said  contract  for  minerals,  ores,  metals  and  values 
extracted  from  said  mining  claims  and  smelted  at  the 
Yellow  Pine  smelter  of  the  defendant  is  by  the  use  of 
'net  revenue'  as  defined  in  said  contract. 

"That  the  Court  determine  and  declare  that  it  is  the 
duty  of  the  defendant  under  said  contract  to  furnish 
plaintiff  the  amount  paid  by  purchasers  from  the  sale 
of  minerals,  ores,  metals  and  values  extracted  from 
said  mining  claims  and  smelted  at  the  Yellow  Pine 
smelter  and  the  marketing  and  shipping  costs  from 
Cascade,  Idaho." 

The  principal  relief  prayed  for  is  declaratory,  interpre- 
tation and  construction  of  the  agreement. 

Kesponsive  to  the  complaint  appellee  filed  its  duly  verified 
answer  and  a  motion  for  partial  summary  judgment.  (R. 
41  and  R.  51).  The  motion  was  supported  by  Affidavit  (R. 
114)  as  provided  by  Rule  56.  Appellant  filed  a  counter 
affidavit  (R.  114)  and  the  motion  was  submitted  for  decision. 
The  Court  overruled  the  motion  for  summary  judgment, 
but,  responsive  to  the  prayer  of  appellant's  complaint  and 
appellee's  motion,  he  did  construe  and  interpret  the  con- 
tract. The  trial  court's  memorandum  decision  of  October 
10,  1952,  contains  this : 

"The  plaintiff  claims  that  Bradley  intended  by  this 
contract  to  assume  not  only  all  expenses  incurred  in  tlie 
operation  of  the  mine  and  mill,  but  the  costs  of  smelt- 
ing as  well  in  event  it  constructed  a  smelter  at  the 
])roperty.  This  I  surmise  is  an  afterthought  on  plain- 
tiff's ])art.  On  consideration  of  the  contract,  as  a  whole, 
I  find  no  sufficient  reason  for  believing  tliat  eitlier  })arty 
intended  that  the  Bradley  Company  was  to  shoulder  the 
cost  of  smeltinc:  in  event  it  constructed  a  smelter  on  the 
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ground,  or,  to  put  it  another  way,  that  the  parties 
understood  that  the  royalty  would  in  such  circum- 
stances be  computed  under  the  net  revenue  clause,  as 
Mr.  Oberbillig's  Company  now  contends.  In  my  opinion 
certain  language  in  the  definition  of  the  term  ''net 
smelter  returns"  precludes  the  existence  of  such  an 
understanding  even  though  the  language  is  vague  when 
read  in  the  light  of  the  practice.''  (R.  138) 

Here  was  a  clear  interpretation  of  the  agreement  relied 
upon  by  appellant  and  clear  rejection  of  appellant's  conten- 
tion that  it  is  entitled  to  have  royalties  computed  upon 
concentrates  treated  in  Yellow  Pine  upon  the  basis  of  sums 
received  by  appellee  for  the  sale  of  metals  resulting  from 
the  smelting  process.  Then  as  now,  however,  appellant 
refused  and  now  refuses  to  admit  that  the  agreement  relied 
upon  by  it  has  ever  been  construed  by  the  trial  court. 

Following  the  memorandum  decision  above  referred  to, 
appellant  served  and  filed  request  for  admissions  (R.  141), 
and  also  served  and  filed  upon  appellee  certain  written 
interrogatories  (R.  149).  It  also  filed  its  motion  praying 
for  production  and  inspection  under  Rule  34  (R.  156). 
Appellee  made  answer  to  some  interrogatories;  to  others 
it  filed  objections  (R.  151,  153). 

Some  interrogatories  sought  to  elicit  from  appellee 
whether  appellee  had  sold  the  finished  products  of  Yellow 
Pine  smelter,  to  whom  sold,  and  the  amount  received  from 
the  sale  of  such  products.  The  court  having,  on  October  10, 
1952,  construed  the  contract  as  not  requiring  settlement 
upon  the  "net  revenue"  basis  contended  for  in  ai)pellant's 
complaint,  ajjpellee  filed  its  objection  to  the  questions  just 
referred  to  and  filed  its  motion  for  an  order  limiting  the 
scope  of  order  for  production,  etc.  (R.  160).  Appellee's 
motion  was  made  upon  the  ground  that  what  it  sold  the 
end  products  of  the  smelter  for  Avas  immaterial  in  view  of 
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the  court's  construction  of  the  agreement.  The  materiality 
of  the  information  sought  was  argued  to  the  court,  and 
following  argument  the  court  rendered  its  memorandum 
decision  of  April  9,  1954,  which  reads  (E.  164) : 

"MEMORANDUM  DECISION 
Healy,  Acting  District  Judge. 

"The  matters  before  the  court  are  objections  to 
certain  interrogatories  directed  to  the  Bradley  Com- 
pany, and  a  motion  on  its  part  for  a  protective  order 
limiting  the  scope  of  an  inspection  of  records  desired 
by  the  plaintiff.  Specifically,  the  interrogatories  call 
for  information  as  to  the  amount  and  content  of  prod- 
ucts shipped  and  sold  after  reduction  by  the  Yellow 
Pine  smelter ;  the  amounts  of  money  received  from  the 
sale  thereof ;  the  names  of  the  purchasers ;  and  the  mar- 
keting and  shipping  costs  connected  with  the  sales.  The 
objection  urged  is  that  the  information  is  immaterial  in 
view  of  the  court's  earlier  ruling  as  to  the  inapplicabil- 
ity of  the  ^net  revenue'  clause  in  the  determination  of 
the  royalty  payable  in  such  situations. 

"It  should  be  understood  that  that  ruling,  made  in 
October  1952,  represents  this  court's  settled  interpre- 
tation of  the  contract.  To  put  the  matter  more  concrete- 
ly, the  contract  affords  no  ground  for  believing  that  the 
parties  intended  to  saddle  solely  upon  the  Bradley 
Company  the  cost  of  smelting  in  event  Bradley  should 
construct  a  smelter  of  its  own  at  the  mine  and  process 
or  reduce  there  some  or  all  of  the  concentrates,  instead 
of  shipping  them  as  theretofore  to  a  custom  smelter. 
I  think  it  clear  that  smelting  costs  were  intended  by 
the  parties  to  be  deducted  before  arriving  at  the 
amount  upon  which  the  royalty  of  5%  was  to  be  com- 
puted, regardless  of  whether  Bradley  or  some  concern 
independent  of  Bradley  did  the  smelting.  As  a  neces- 
sary corollai-y,  it  would  a])]iear  that  the  Bradley  Com- 
pany, in  determining  such  costs,  is  entitled  to  take  into 
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account  all  items  or  factors  which  would  normally  be 
taken  into  consideration  by  an  independent  or  custom 
smelter  in  arriving  at  the  amount  of  its  charges  or  at 
the  amount  it  wall  pay  for  concentrates  shij)ped  to  it 
for  smelting. 

"Bradley  has  contended  that  the  proper  basis  for 
computing  the  royalty  in  those  instances  where  the 
concentrates  are  reduced  at  its  Yellow  Pine  smelter 
instead  of  being  shipped  and  sold  to  an  independent 
smelter  is  the  value  of  the  concentrates  at  the  mine. 
Further  reflection  leads  me  to  believe  that  recourse  to 
this  basis  may  afford  a  closer,  and  at  the  same  time  a 
simpler,  approximation  to  what  was  intended  by  the 
parties  than  any  other  they  might  devise.  Nevertheless, 
another  appropriate  method  would  be  to  determine 
the  cost  of  processing  the  concentrates  at  the  Yellow 
Pine  smelter,  keeping  in  mind  that  Bradley  as  the 
owner  of  the  smelter  is  entitled  to  have  the  status  of  an 
independent  concern  in  a  competitive  field,  and  to  deter- 
mine its  charges  accordingly.  The  deduction  of  those 
charges  from  the  amount  realized  by  Bradley  from  the 
sale  of  the  refined  product  would  give  the  net  sum  upon 
which  United's  royalty  is  to  be  computed.  Theoretically 
it  would  seem  that  recourse  to  either  of  the  two 
methods  should  produce  the  same  result. 

"I  think,  therefore,  that  the  information  sought  by 
United  may  have  materiality,  and  the  objections  to 
the  interrogatories  and  request  for  inspection  are  ac- 
cordingly disallowed. 

[Endorsed] :  Filed  April  9, 1954." 

Following  the  above  order,  appellee  made  full  compliance 
therewith.  It  answered  all  interrogatories  and  made  all  of 
its  books  and  records  available  for  inspection  and  copying. 
Appellant  elected  not  to  avail  itself  of  the  opportunity  to 
inspect  appellee's  records  or  make  any  copies  thereof. 
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Next  and  final  occurrence  of  imx)ortance  in  tlie  court  belo^v 
was  the  pre-trial  Conference.  The  conference  was  called  by 
the  court  pursuant  to  Rule  16,  Federal  Rules  of  Civil 
Procedure,  and  the  parties  were  directed  to  be  present  by 
their  counsel  (R.  187).  The  purpose  of  the  pre-trial  con- 
ference, as  in  all  cases,  was  to  simplify  the  trial  of  the 
cause. 

We  earnestly  submit  that  appellant's  brief  refuses  to 
recognize  what  occurred  at  the  ])re-trial  conference.  Appel- 
lant, at  the  pre-trial  conference,  was  at  full  liberty  to  reserve 
questions  of  fact  for  the  trial,  but  it  clearly  elected  not  to 
do  so  and  left  the  record  so  that  there  was  nothing  left  for 
the  court  to  do  but  to  order  a  dismissal. 

The  only  issue  of  law  ever  tendered  by  appellant  was  the 
meaning  of  the  agreement  of  December  31,  1941,  insofai- 
as  that  agreement  relates  to  the  computation  of  royalties. 
That  issue  had  been  settled  by  the  court  by  its  memorandum 
decisions  of  October  10, 1952  and  April  9, 1954.  The  interpre- 
tation put  upon  the  contract  by  those  two  decisions  of  the 
court  was  re-affirmed  and  re-stated  at  the  pre-trial  con- 
ference. 

During  the  pre-trial  conference,  appellant  procured  from 
appellee  an  admission  as  to  freight  and  commission  charges 
applicable  to  smelter  products  sales  (R.  203,  4).  The  amount 
of  gross  sales  had  already  been  adinitted  (R.  166,  167). 
Under  appellant's  theory,  as  clearly  stated  to  the  court, 
these  admissions  left  no  issue  of  fact  to  be  decided  upon  tlio 
trial. 

The  transcript  of  the  ]u-e-trial  conference  is  preserved 
in  the  record  (R.  197-214).  What  occurred  there  can  be  more 
(juickly  and  clearly  shown  by  (juotation  than  by  ex])lanation. 
After  ])reliminary  statement  the  following  occurred  upon 
the  pre-trial  (R.  204-221). 
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"Mr.  Breshears:  I  have  this  suggestion  to  make. 
As  counsel  has  said,  we  understand  that  this  Court 
has  now  construed  the  contract  to  mean  that  royalties 
are  payable  on  the  basis  of  net  smelter  returns,  and 
that  Bradley  is  entitled  to  be  treated  as  an  independent 
smelter,  and  deduct  normal  smelter  charges.  It  seems 
to  me  that  the  first  thing  to  be  clarified  here  now  in  this 
conference  is  Avhether  or  not  the  plaintiff  is  going  to 
insist  upon  proof  as  to  whether  or  not  we  have  properly 
computed  and  paid  royalties  on  a  net  smelter  basis. 
Their  answer  to  our  request  for  admissions  denies  that 
we  have  i^roperly  paid  on  the  basis  of  the  computations 
on  our  own  books.  They  have  had  an  opportunity,  if 
your  Honor  please,  to  examine  our  books,  but  have 
rejected  that  opportunity.  They  have  an  order  of  court 
that  has  been  in  the  files  for  many  months.  They  were 
orally  offered  an  opportunity  to  inspect  the  books  at  the 
last  time  the  Court  was  here.  Now  the  issue  of  fact  that 
will  have  to  be  established  at  a  trial  will  be,  if  they  deny 
that  we  have  paid  royalties  on  the  basis  of  net  smelter 
returns — then  the  question  of  fact  must  be  tried  out, 
but  it  seems  to  me  that  they  must  answer  the  Court  here 
now  and  answer  us  whether  that  is  an  issue  in  fact.  If 
they  don't  deny  that,  there  is  nothing  left  in  this  law- 
suit but  a  judgment  in  favor  of  the  defendants. 

"The  Court :  Of  course,  the  proceedings  in  this  case 
heretofore  have  been  more  or  less  informal.  We  might 
well  have  placed  in  the  pre-trial  order  formally  the 
ruling  of  the  Court  on  the  issue  of  law,  which  I  under- 
stood to  be  the  chief  issue  in  this  case,  that  is  the  con- 
struction of  the  contract.  It  seems  to  the  Court  that  its 
interpretation  of  the  contract  is  about  as  clear  langu- 
age as  you  can  make  it.  Now  there  may  be  other  ques- 
tions of  law,  if  there  are  it  hasn't  shown  up  so  far. 
From  here  on  it  looks  to  me  more  or  less  like  a  matter 
of  proceedings  for  an  accounting. 

"Mr.  Eay :  If  we  may  suggest  it,  we  would  like  very 
much  to  have  your  Honor  rule  on  the  construction  of 
the  contract  as  part  of  the  pre-trial  proceedings. 
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"The  Court:  I  think  it  should  1)0  done,  so  it  is  for- 
mally in  the  record.  That  doesn't  deprive  the  plaintiff 
in  this  case  of  his  right  to  review  that  construction  of 
the  contract  on  appeal,  but  insofar  as  the  District 
Court  is  concerned,  that  is  water  over  the  wheel.  That 
can  only  be  raised  in  an  appeal  in  an  appropriate  way 
from  the  judgment  that  is  fmally  entered.  So  it  may  be 
that  there  are  other  questions  that  exist,  but  it  seems 
to  me,  that  I  w^ould  like  to  get  counsel's  views  on  that, 
that  this  is  from  here  on  really  largely  a  matter  of 
accounting. 

"Mr.  Breshears:  Doesn't  that  depend  on  the  ques- 
tion of  whether  or  not  they  admit  or  deny  whether  we 
have  paid  properly  on  the  basis  of  net  smelter  returns  ? 

"The  Court :  Of  course,  the  Court  is  not  familiar  at 
all  with  these  interrogatories,  or  what  the  answers  have 
been.  The  Court  has  had  nothing  to  do  with  those.  No 
objection  to  those,  as  I  understand  it,  and  they  are  in 
the  record  here.  I  haven't  gone  through  them. 

"Mr.  Breshears:  Perhaps  I  haven't  made  myself 
clear.  At  this  pre-trial  conference,  don't  we  eliminate 
the  things  that  are  unnecessary  and  formulate  the 
issues  on  the  basis — irrespective  of  what  the  responses 
to  the  admissions  are,  and  the  interrogatories — if  they 
admit  that  we  have  paid,  the  lawsuit  is  over,  if  they 
have  admitted  we  have  paid  on  the  basis  of  net  smelter 
returns.  If  they  deny  it,  then  w^e  are  to  i)ut  to  our  proof 
upon  that  single  question  of  fact. 

"The  Court:     What  about  that,  what  is  your  answer] 
to  that? 

"Mr.  demons:  If  youi*  Honor  i)lease,  as  I  see  it' 
there  are  two  ])()ssi])l(^  means  that  you  indicated  that 
the  defendants  miglit  sul)init  ])roor,  as  I  read  your  last 
memorandum.  One  was  that  tliey  com])ute  as  they  had 
alleged  they  have  computed.  In  other  words,  they  say 
we  have  computed  net  smelter  and  paid  you  on  thei 
same  basis  other  smelters  are  conqiuting  net  smelter 
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and  paying  you.  I  think  that  is  one  basis,  that  is  the 
basis  they  claim  they  have  paid.  The  other  basis  your 
Honor  spoke  about  was  to  take  the  gross  receipts  and 
deduct  from  its  reasonable  smelting  costs. 

"The  Court :  I  don't  think  the  Court  ever  said  any- 
thing about  reasonable  smelting  costs. 

"Mr.  demons:  Is  entitled  to  have  and  determine 
its  charges  accordingly — I  believe  that  is  the  way — 
determine  its  smeltering  costs  and  deduct  those.  Now 
those  are  the  two  alternatives  the  Court  said  that  exist. 
So,  I  don't  know  which  one  they  are  going  to  prove.  I 
am  not  in  a  position  to  know  myself  whether  or  not 
they  have  correctly  proven  these  matters — correctly 
reported  these  matters.  So  I  think  that  that  burden  is 
upon  them. 

"Mr.  Ray:  May  I  suggest,  your  Honor,  that  the 
burden  of  i)roof  is  on  the  plaintiffs  in  this  case.  Now 
under  the  ruling  of  the  Court,  if  upon  the  trial  of  this 
case  he  should  offer  evidence  on  the  net  revenue  pro- 
vision of  the  contract,  the  evidence  would  be  rejected 
as  immaterial.  Now  if  he  doesn't  claim  that  our  com- 
putations are  wrong  on  either  of  the  methods  he  just 
referred  to,  if  he  doesn't  dispute  that  we  have  com- 
puted and  paid  on  the  net  smelter  returns,  then  there 
is  nothing  left  in  the  case.  If  he  says  that  there  is  an 
issue,  if  he  denies  that  our  accounting  is  correct  under 
any  method,  then  you  would  have  that  issue  left  to  try. 

"The  Court :  Just  a  moment.  As  regards  this  matter 
of  computation  on  the  royalties  on  the  basis  of  the 
market  value  of  the  concentrates  at  the  mine.  I  take  it 
that  the  plaintiff  has  not  admitted  that  you  have  paid 
the  royalty  on  that  basis. 

"Mr.  Ray :  That  is  what  we  want  to  find  out,  if  they 
do  or  do  not. 

"The  Court :     What  about  that,  Mr.  demons  ? 


16 

"Mr.  demons :  I  will  have  to  admit  that  they  have 
paid  us  royalty.  The  basis  uiDon  which  they  have  paid 
them,  I  am  not  prepared  to  admit  that  is  the  same  basis 
that  anyone  else  would  pay.  I  don't  know,  so  I  cannot 
admit  that.  We  know  they  have  paid  us  money,  yes,  but 
as  to  how  they  have  computed  it,  I  don't  think  that  we 
should  be  required  to  admit  it  is  proper  and  correct 
way  of  computing  it,  or  that  it  is  proper  at  all. 

"Mr.  Ray :  How  do  you  propose  to  prove  your  case 
then  if  you  can't  either  admit  or  deny  that  our  compu- 
tations are  right !  The  burden  is  upon  you.  How  do  you 
propose  to  present  your  case!  We  would  like  to  know 
so  we  can  meet  it,  if  you  have  one. 

"The  Court:  Do  you  consider  you  have  no  burden 
of  going  forward  at  all  with  that  proof  ?  You  are  asking 
a  money  judgment  here. 

"Mr.  demons  :     That  is  right,  your  Honor. 

"The  Court :     As  well  as  declaratory  relief. 

"Mr.  demons:  That  is  right.  I  would  propose  the 
case  be  proven  by  showing  the  gross  amount  received 
by  Bradley  Mines  upon  the  sale  of  the  products  that 
went  through  the  smelter,  and  from  that  show^  the 
deduction  of  freight  and  marketing  costs,  and  show 
the  amount  that  has  been  paid  to  us,  as  establishing  the 
amount  we  would  be  entitled  to. 

"The  Court :  In  other  words,  you  think  your  burden 
is  to  go  ahead  now  and  establish  the  amount  of  your 
recovery  upon  the  basis  of  your  construction  of  the 
contract  which  the  Court  has  rejected ;  is  that  right? 

"Mr.  demons:  Yes,  your  Honor.  I  don't  know  of 
any  other  basis  you  could  proceed  upon.  The  defense 
would  be  entitled  to  put  in  their  proof  then. 

"Mr.  Ray:  Then  we  should  like  to  know,  your 
Honor,  whether  plaintiff  intends  to  make  any  proof 
on  anv  other  basis. 
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"The  Court:     I  think  that  is  a  fair  question. 

"Mr.  demons :  I  don't  know  whether  I  am  prepared 
to  answer  that,  your  Honor.  I  thought  I  had — I  don't 
know  whether  there  would  be  any  other  theory  or  not 
myself.  I  have  not  discussed  with  my  co-counsel  on 
that,  or  with  Mr. 

"The  Court :  One  of  your  obligations  in  these  mat- 
ters is  to  prepare  yourself. 

"Mr.  demons:  Yes,  I  had  attempted  to,  your 
Honor.  That  is  the  theory  as  I  would  know  it,  to  state 
whether  there  was  any  other  theory  or  not.  I  am  just 
not  prepared.  I  don't  know. 

"The  Court :  Well,  it  is  your  conception  of  the  case 
that  you  are  entitled  to  go  ahead  now  on  the  basis  of 
the  allegations  of  your  complaint  as  though  your  con- 
struction of  the  contract  had  been  accepted,  and  you 
would  make  proof  along  that  line.  Is  that  your  idea  of 
trying  this  case  1 

"Mr.  demons :  Yes,  your  Honor,  I  would  say  that 
was  our  idea  in  trying  the  case. 

"The  Court :  On  that  basis  the  evidence  you  offered 
would  be  rejected  by  the  Court  as  immaterial  and 
irrelevant. 

"Mr.  demons :  That  would  be  our  theory  of  the 
trial  as  I  understand  it. 

"Mr.  Kay:  Then  we  are  to  understand  you  would 
offer  proof  on  that  basis  and  no  other  basis ! 

"Mr.  demons:  Mr.  Eay,  that  is  the  only  basis  I 
have  in  mind  at  this  time.  If  there  is  another  basis,  I  am 
not  aware  of  it,  but  I  would  hate  to  bind  ourselves  at 
this  time  that  that  is  the  only  theory. 

"The  Court :  In  other  words,  you  still  adhere  to  the 
theory  that  you  are  entitled  to  have  royalties  paid 
based  on  the  net  revenue  clause  of  the  contract. 
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"Mr.  demons:  Yes,  we  would  answer  that  in  the 
affirmative,  your  Honor. 

"The  Court :  So  then  you  are  prepared  to  accept  a 
non-suit  so  far  as  this  case  is  concerned,  is  that  right, 
or  dismissal! 

"Mr.  demons :  Before  I  would  answer  that  could  I 
have  a  few"  minutes  with  my  client,  and  I  would  also 
like  to  make  a  telephone  call. 

"The  Court :  We  will  be  in  recess  until  1 1 :30,  is  that 
long  enough  time  ? 

"Mr.  demons :     I  hope  it  will  be. 

"The  Court:  Or  w^e  can  adjourn  until  one  o'clock, 
until  you  get  this  matter  settled  in  your  mind.  You 
might  discuss  it  with  your  associates,  you  have  several 
other  lawyers  in  the  case. 

"Mr.  demons:  Y"es,  they  were  not  available  for 
today.  Then  with  your  permission  I  w^ould  ask  that  we 
continue  this  until  one  o'clock. 

"The  Court :  All  right,  we  will  recess  until  one 
o'clock.  (Whereupon  a  recess  was  taken.) 

Afternoon  Session,  Feb.  1, 1955, 1 :00  p.m. 
******* 

"Mr.  demons:  Before  recess  the  Court  requested 
me  to  advise  the  Court  as  to  the  theory  upon  which 
this  case  will  be  tried  by  the  plaintiff.  I  had  expressed 
the  view — my  understanding  of  how  the  case  would  hv 
presented,  to  which  your  Honor  said  that  was  a  net 
revenue  theory,  which  it  is  ostensibly,  and  I  was  asked 
if  I  had  any  other  theory.  I  might  say  to  the  Court  at 
this  time,  I  have  checked  with  my  co-counsel  and  1  am 
authorized  to  say  that  that  is  the  theory  as  stated  b> 
me  which  would  be  the  theory  u])()n  whicli  we  would 
present  the  case. 

"Mr.  Bay:  Are  we  to  uiKkM-stand  ihvu  froiu  your 
statement  upon  the  ti'ial  that  you  would  not  offer  any 
evidence  \\\)()u  any  other  tluMiry  I 
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"Mr.  demons :  We  would  not  offer  any  evidence  in 
the  trial  of  any  smelting  costs,  or  any  costs  other  than 
those  which  I  outlined  this  morning. 

"Mr.  Ray:  This  morning  you  said  upon  the  trial 
you  w^ould  introduce  your  contract,  show  what  we  re- 
ceived from  the  sale  of  the  end  products,  you  would 
deduct  the  freight  and  sales  expenses,  and  ask  the 
Court  to  arrive  at  the  royalty  by  multiplying  that 
result  by  five  per  cent. 

"Mr.  Clemons  :  And  giving  credit  for  what  we  have 
received. 

"Mr.  Ray:  And  you  will  offer  no  evidence  on  any 
other  theory? 

"Mr.  Clemons :     That's  our  position. 

"The  Court :  I  take  it  then,  Mr.  Clemons,  that  really 
nothing  remains  to  be  tried  on  your  theory.  You,  of 
course,  do  not  accept  the  court's  interpretation  of  the 
contract.  I  don't  want  to  make  any  suggestion,  but  it 
would  seem  to  the  Court  that  all  that  is  left  to  you  is 
your  right  of  appeal.  Is  that  your  thought?  The  Court 
would  be  obliged  to  deny  any  judgment  on  the  theory 
which  you  advance  and  intend  to  prosecute  your  case, 
as  I  understand  you. 

"^Ir.  Clemons :  That  is  as  I  so  understood  the  Court 
this  morning. 

"The  Court:    Yes. 

"Mr.  Clemons :     Yes. 

"Mr.  Ray :  If  the  Court  please,  in  view  of  what  has 
now  transpired,  we  move  the  Court  for  a  dismissal  of 
this  action. 

"The  Court :  There  were  some  matters  that  have 
got  into  the  record  since  the  last  thne  that  I  conferred 
with  you  gentlemen.  There  were  requests  for  admis- 
sions by  the  plaintiff  which  were  responded  to,  and 
there  were  requests  for  admissions  by  the  defendants. 
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and  those  admissions  were  in  large  denied.  I  don't  know 
what  posture  that  puts  the  case  in  at  tlie  moment. 

"]\Ir.  Ray :  We  answered  all  the  interrogatories  sub- 
mitted to  us  pursuant  to  your  Honor's  order.  Then  we 
made  request  for  admissions,  some  of  them  have  been 
denied,  but  in  view  of  what  counsel  now  says  those 
denials  are  of  no  consequence  because  he  wouldn't  put 
in  proof  upon  the  subject  of  those  interrogatories  any- 
way. 

"The  Court :  That  is  your  understanding,  you  would 
not  have  any  proof  to  offer  in  respect  to  those  inter- 
rogatories? Is  that  correct! 

"Mr.  Clemons :  Our  position  is  that  in  our  case  in 
chief  we  would  offer  no  proof  in  connection  with  such 
matters.  I  am  not  saying  that  we  w^ould  not  offer 
rebuttal  if  the  defense  would  interpose — submit  proof. 
I  am  not  foreclosing  that,  your  Honor,  in  the  event  of 
trial,  but  on  the  case  in  chief,  we  would  put  in  no  infor- 
mation on  those  matters  as  to  smelting  costs. 

"Mr.  Ray:  I  would  assume,  your  Honor,  that  if 
counsel  elects  to  appeal  from  this  case  he  would  desig- 
nate for  inclusion  in  the  record  such  matter  as  the  rec- 
ord contains  in  which  he  thinks  it  would  be  beneficial 
to  him,  including  our  answers  to  his  interrogatories. 

"The  Court :  1  would  assume  he  would.  AVhat  have 
you  to  say  in  response  to  counsel's  motion  to  dismiss 
this  case,  if  anything? 

"Mr.  Clemons :  Your  Honor,  I  have  nothing  to  say 
with  reference  to  his  motion.  As  I  understood,  the; 
Court  this  morning  made  some  statement  about  non- 
suit. I  don't  know  if  a  motion  to  dismiss  is  in  the  nature 
of  a  nonsuit. 
******* 

"The  Court :  Well,  this  order  will  ])e  entered  at  this 
time.  I  think  counsel  has  been  afraid  all  the  time  that 
he  might  l)e  in  some  way  foreclosed  in  this  case,  that  is 
from  havinc;  a  review. 
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''Mr.  demons :     I  did  want  to  save  for  ourselves  the 
right  of  review  on  this  particular  point. 

"The  Court :     This  will  certainly  present  it  for  you." 

Following-  the  foregoing  the  Court  entered  its  judgment 
which  is  set  forth  at  Page  189  of  the  Eecord.  From  the  fore- 
going it  seems  apparent  that  only  two  issues  emerge  for 
decision : 

1.  Did  the  trial  court  correctly  construe  and  interpret 
the  contract  and  if  so 

2.  Was  it  appropriate  to  enter  a  judgment  of  dismissal 
following  pre-trial  conference! 

ARGUMENT 
I .     The  Courfi-  Correct Sy  Construed  Jhe  Con^racf- 

Three  and  one-half  years  after  this  case  had  begun  its 
costly  and  tedious  course  through  the  lower  court,  and  on 
pre-trial  hearing  as  noted  in  the  foregoing  Statement  of  the 
Case,  counsel  for  appellant  made  certain  statements  in 
response  to  questions  by  the  court  which  referred  to 
requested  admissions,  which  statements  serve  to  high-light 
the  issue  here. 

Asked  whether  he  admitted  that  royalty  payable  on  net 
smelter  returns  received  by  appellee  from  independent 
smelters  had  been  paid  to  appellant,  counsel  for  appellant 
said: 

"We  have  admitted  that.  That  has  never  been  in  issue 
here.  We  admitted  what  they  paid  to  us."  (R.  201) 

•  "The  second  admission  they  requested,  those  were 
all  items  under  No.  1,  was  that  the  net  smelter  returns 
computed  by  defendant  Bradley  Mining  Company  on 
all  concentrates  processed  at  the  Yellow  Pine  Smelter 
were  computed  by  defendant  Bradley  ]\lining  Company 
on  the  same  basis  as  net  smelter  returns  were  computed 
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by  independent  smelters  to  which  like  concentrates  were 
shipped.  That  we  deny."  (R.  201) 

Appellee  had  alleged  in  its  answ^er  that : 

"Defendant  alleges  the  amount  of  royalties  payable 
to  the  plaintiff  by  the  defendant  as  required  by  said 
agreement  of  December  31,  1941,  has  been  computed  as 
to  concentrates  treated  in  the  Yellow  Pine  Smelter  upon 
the  basis  of  net  smelter  returns  as  defined  in  said  agree- 
ment, which  basis  is  the  equivalent  of  the  value  of  such 
concentrates  on  the  mining  property;  that  as  to  con- 
centrates shipped  to  outside  smelters  the  amount  of 
royalties  payable  to  the  plaintiff  by  the  defendant  as 
required  by  said  agreement  has  been  computed  ui)on 
the  basis  of  the  amount  paid  therefor  by  the  purchaser 
less  transportation  charges.  This  defendant  alleges  that 
as  a  result  of  the  construction  and  operation  of  the 
Yellow  Pine  Smelter  large  tonnages  of  low  grade  ores 
have  become  marketable,  which  ores,  but  for  the  con- 
struction of  said  smelter,  would  have  had  little  or  no 
value  and  other  ores  have  become  more  valuable,  and 
as  a  consequence  plaintiff  has  been  paid  and  will  con- 
tinue in  the  future  to  receive  royalty  payments  far  in 
excess  of  the  royalties  that  would  have  been  payable 
had  the  Yellow  Pine  Smelter  not  been  constructed."  (E. 
46) 

The  following  colloquy  then  occurred  at  the  pre-trial  con-  j 

f erence : 

"The  Court :  Just  a  moment.  As  regards  this  matter 
of  computation  on  the  royalties  on  the  basis  of  the  mar- 
ket value  of  the  concentrates  at  the  mine.  I  take  it  that 
the  plaintiff  has  not  admitted  that  you  have  paid  the 
royalty  on  that  basis. 

"Mr.  Ray :  That  is  what  we  want  to  find  out,  if  they 
do  or  do  not. 

"The  Court :     What  about  that  Mr.  Clemons  ? 
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"Mr.  Clemons:  I  will  have  to  admit  that  they  paid 
us  royalty.  The  basis  upon  which  they  have  paid  them, 
I  am  not  prepared  to  admit  that  is  the  same  basis  that 
anyone  else  w^ould  pay.  I  don't  know,  so  I  cannot  admit 
that.  We  know  they  have  paid  us  money,  yes,  but  as  to 
how  they  have  computed  it,  I  don't  think  that  we  should 
be  required  to  admit  that  is  the  proper  and  correct  way 
of  computing  it,  or  that  it  is  proper  at  all. 

"Mr.  Ray :  How  do  you  propose  to  prove  your  case 
then  if  you  can't  either  admit  or  deny  that  our  computa- 
tions are  right!  The  burden  is  upon  you.  How  do  you 
propose  to  present  your  case!  We  would  like  to  know 
so  we  can  meet  it,  if  you  have  one. 

"The  Court:  Do  you  consider  you  have  no  burden 
of  going  forward  at  all  with  that  proof?  You  are  asking 
a  money  judgment  here. 

"Mr.  Clemons  :  That  is  right,  your  Honor."  (E.  208- 
209) 

After  some  further  discussion  counsel  for  appellant 
requested  a  recess  until  after  noon,  and  Avhen  court  recon- 
vened, counsel  stated  that  he  had  conferred  with  his  asso- 
ciate counsel  and  was  prepared  to  say  that  the  theory  stated 
by  him  (that  appellant  was  entitled  to  recover  upon  the  "net 
revenue"  basis)  notwithstanding  the  court's  ruling  to  the 
contrary  would  be  the  theory  upon  which  appellant  would 
present  the  case  and  that  they  would  not  offer  any  evidence 
on  any  other  theory.  The  court  then  said : 

"The  Court :  I  take  it  then,  Mr.  Clemons,  that  really 
nothing  remains  to  be  tried  on  your  theory.  You,  of 
course,  do  not  accept  the  Court's  interpretation  of  the 
contract.  I  don't  want  to  make  any  suggestion,  but  it 
would  seem  to  the  Court  that  all  that  is  left  to  you  is 
your  right  of  appeal.  Is  that  your  thought!  The  Court 
would  be  obliged  to  deny  any  judgment  on  the  theory 
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which  you  advance  and  intend  to  prosecute  your  case, 
as  I  understand  you. 

"jMr.  demons :     Tliat  is  as  I  so  understood  the  Court 
this  morning."  (R.  213,  214) 

Appellant  conceded  that  the  contract  meant  that  royal- 
ties on  ores  shipped  to  independently  owned  smelters  should 
be  settled  for  on  the  basis  of  the  net  proceeds  received  for 
such  ores  from  such  independent  smelters. 

Such  proceeds  of  course  represented  the  gross  proceedvS 
on  ores  shipped  to  such  independent  smelters  and  remaining 
after  deducting  their  normal  smelting  charges. 

Such  charges  consisted  of  base  charge,  percentage  of 
metal  value  for  which  payment  is  made,  penalties  for  im- 
purities (and  other  items),  are  reflected  in  the  exhibits 
attached  to  appellant's  complaint  and  there  is  no  dispute 
between  the  parties  as  to  the  meaning  of  normal  smelting 
charges. 

Appellant,  however,  asserts  that  the  contract  has  a  dif- 
ferent meaning  when  attention  is  directed  to  ores  processed 
in  a  smelter  owned  by  the  appellee  and  that  with  respect  to 
such  ores  royalties  are  payable  upon  the  basis  of  gross 
smelter  returns — that  is  the  amounts  which  would  be  paid 
by  a  smelter  based  on  metal  content  of  ores  received  In-  it 
without  any  deduction  for  normal  smelting  charges. 

Appellant  does  not  use  the  phrase  "gross  smelter  returns'' 
but  on  the  contrary  asserts  that  an  equivalent  basis  nmst  be 
applied  in  computing  royalties  payable — namely,  that  roy- 
alties must  be  computed  upon  tlie  ''not  revenue  l)asis",  that 
is  to  say,  witliout  any  allowance  to  the  defendant  for  its 
normal  smelting  charges. 

From  the  foregoing,  it  clearly  appears  that  ap])ellant 
had  no  complaint  when  royalties  ]iaid  on  ores  shi])])ed  to 
independently  owned  smelters  were  paid  on  the  basis  of  the 
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net  proceeds  received  from  such  smelters  notwithstanding 
that  in  arriving  at  the  net  proceeds  so  payable,  such  inde- 
pendently owned  smelters  deducted  their  normal  smelting 
charges. 

And  it  clearly  appears  that  appellant  had  no  thought  of 
attempting  to  show  that  the  payments  made  by  appellee  on 
account  of  royalties  on  ores  processed  at  the  Yellow  Pine 
Smelter  were  one  cent  less  than  there  would  have  been  pay- 
able had  such  ores  been  shipped  to  independently  owned 
smelters. 

Yet  appellant  asserts  that  the  court  did  not  correctly  con- 
strue the  contract. 

Appellant  does  not  contend  there  was  any  obligation  on 
the  part  of  appellee  to  build  a  smelter  or  to  operate  a  smel- 
ter; does  not  contend  that  it  would  have  been  entitled  to 
receive  one  cent  more  than  it  in  fact  has  received  had  the 
appellee  not  built  and  operated  a  smelter.  But  appellant, 
notwithstanding  it  in  effect  confesses  that  it  has  in  no  way 
been  injured  through  the  processing  of  ores  in  the  Y'ellow 
Pine  Smelter,  asserts  that  the  contract  must  be  construed 
as  entitling  appellant  to  vastly  greater  royalties  than  it 
would  have  otherwise  been  entitled  to  receive  because  appel- 
lant was  so  ill-advised  as  to  spend  millions  of  dollars  in  the 
construction  of  a  smelter  and  much  more  in  its  operation. 

An  examination  of  the  wording  of  the  contract  will  dis- 
close that  there  is  no  basis  for  a  construction  leading  to  such 
an  extraordinary  result,  nothing  to  indicate  any  such  intent 
on  the  part  of  the  parties  when  the  contract  was  entered  into. 

To  construe  the  contract  as  api:)ellant  would  have  the 
court  do  would  necessarily  require  that  the  primary  pur- 
pose of  the  parties  be  ignored;  it  would  require  the  reading 
into  the  contract  of  language  not  therein  contained,  the 
injection  into  the  contract  of  duplicate  provisions  covering 
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the  same  matter,  and  the  refusal  to  give  effect  to  certain  of 

its  terms. 

The  issue  in  question  which  the  court  below  was  called  on 

to  decide  and  which  is  now  presented  to  this  Honorable 

Court,  may  in  the  light  of  the  foregoing  be  stated  as  follows : 
Does  the  ownership  or  control  of  a  smelter  deter- 
mine whether  royalties  are  payable  upon  net  smelter 
returns  or  gross  smelter  returns  under  the  contract 
which  provides  for  the  payment  of  royalties  upon  net 
smelter  returns,  net  revenue,  or  net  mint  returns! 

Implicit  in  appellant's  contention  is  the  assumption  that 
the  definition  of  net  smelter  returns  applies  only  to  what  is 
received  by  appellee  from  an  independently  owned  smelter ; 
this  requires  the  reading  into  the  definition  of  net  smelter 
returns  the  words  "independently  owned"  so  that  the  defini- 
tion will  read : 

"By  net  smelter  returns,  as  used  herein  is  meant  the 
amount  received  from  the  independently  owned  smelter 
from  any  and  all  ores,  concentrates,  metals  or  values 
shipped  to  a  smelter,  it  being  understood  that  the  smel- 
ter will  deduct  its  normal  smelting  charges  and  charges 
for  railroad  freight  from  Cascade,  Idaho,  to  said  Smel- 
ter shall  also  be  deducted." 

This  being  done  we  have  two  bases  for  computing  royal- 
ties on  concentrates  sold  to  a  smelter — "net  smelter  returns" 
and  "net  revenue" — for  net  smelter  returns  received  by 
appellee  from  an  independently  owned  smelter  are  the  pur- 
chase price  of  concentrates  sold  and  are  received  on  a  sale 
of  such  concentrates  (Mr.  Oberbillig — president  of  axipellant 
— at  page  13  of  liis  counter-affidavit,  says  lu^  knows  of  no 
other  meaning  of  the  words  "net  smelter  returns",  R.  132). 

Such  bases  are  dollar  wise  identical  but  are  labeled  "net 
smelter  returns"  and  "net  revenue". 
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Why  did  the  parties  separately  define  net  smelter  returns 
and  net  revenue  if  they  were  one  and  the  same  1  Of  course, 
no  such  meaningless  duplication  was  intended  as  a  compari- 
son of  the  wording  of  the  three  definitions  *'net  smelter 
returns",  "net  revenue"  and  "net  mint  returns"  discloses: 

"Net  smelter  returns"  is  defined  as  the  amount  received 
for  ores,  etc.,  shipped  to  a  smelter. 

"Net  revenue"  is  defined  as  the  amount  paid  by  any  pur- 
chaser on  a  sale. 

"Net  mint  returns"  are  defined  as  the  amount  paid  by  the 
United  States  Mint. 

Note  the  contrast  between  the  words  '^received^^  and 
"shipped'^  in  the  definition  of  net  smelter  returns  and  the 
words  "paid'\  "any  purchaser'^  and  "sale"  in  the  definition 
of  net  revenue. 

Note  that  in  defining  net  smelter  returns  it  was  expressly 
provided  that  "the  smelter  will  deduct  its  normal  smelting 
charges," 

If  the  parties  intended  to  refer  only  to  independently 
owned  smelters  why  did  they  insert  this  provision  in  the 
agreement!  Such  independently  owned  smelters  are  pur- 
chasers if  ores  or  concentrates  are  shipped  to  them  and  they 
remit  to  appellee  the  amount  of  the  net  smelter  returns,  and 
w^hat  they  will  pay  is  determined  by  them. 

Of  course  they  would  deduct  their  normal  smelting 
charges, — both  parties  to  the  agreement  were  perfectly 
aware  of  that — and  would  deduct  such  charges  whether  as 
between  the  parties  to  this  agreement  it  was  or  was  not  so 
agreed. 

If  it  was  necessary  to  provide  that  a  purchaser,  if  a  smel- 
ter, should  deduct  its  normal  smelting  charges  in  determin- 
ing what  it  would  pay,  why  was  not  a  like  proviso  inserted 
as  to  "any  purchaser" — which  term  certainly  did  not  exclude 
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a  smelter  purchaser?  Only  if  the  parties  had  in  mind  a 
smelter  owned  or  controlled  by  appellee  could  there  have 
been  reason  for  including  such  proviso,  and  with  that  in 
mind  such  proviso  was  imperative  for  otherwise  there  would 
have  been  no  basis  for  computing  net  smelter  returns  by 
such  a  smelter. 

A  case  which  we  believe  to  be  very  much  in  point  is  that 
of  Armstrong  v.  Shelly  Oil  Co.,  (CCA  5th  1932)  55  F.2d 
1066, •  wherein  the  Circuit  Court  upheld  the  right  of  an  oil 
and  gas  Lessee  which  had  erected  a  casing  head  gasoline 
extraction  plant  on  the  leased  premises  to  deduct  normal 
charges  including  depreciation  and  fair  return  on  invest- 
ment in  computing  the  Lessor's  royalty  share,  the  Court 
saying  in  this  connection  at  page  1068 : 

"Appellees  were  under  no  obligation  to  erect  a  plant  to 
treat  this  gas.  When  they  did  so  they  were  entitled  to 
deal  with  the  lessor  the  same  as  a  stranger  would  have 
done.  Had  the  gas  been  sold  to  an  extracting  plant,  the 
lessee,  under  the  universal  custom  of  the  trade,  would 
have  received  returns  identically  the  same  as  those 
made  by  appellees. 

"The  method  used  to  ascertain  the  value  of  the  gas 
taken  is  fair.  It  would  not  be  just  to  settle  with  the 
seller  of  the  gas  at  the  market  price  for  the  full  amount 
delivered.  That  woidd  leave  nothing  to  cover  shrinkage 
in  extraction  and  the  cost  of  manufacture,  including 
overhead  charges,  and  a  fair  return  on  the  invest- 
ment.^^ 

The  inherent  weakness  of  appellant's  claim  that  tlie  appel- 
lee does  not  have  the  right  to  deduct  normal  smelting 
charges  as  to  concentrates  and  minerals  processed  in  its 
own  smelter  is  illustrated  by  paraplirasing  the  language 
used  by  the  California  Supreme  Court  in  the  case  of  Meyers 
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V.  Texas  Co.,  6  C.2d  610  (1936)  59  P.2d  132  at  page  136,  as 

follows : 

For  the  purpose  of  arriving  at  the  intent  of  the  parties, 
we  can  assume  a  situation  where,  if  the  items  men- 
tioned are  not  to  be  deducted  as  a  part  of  the  cost  of 
processing  the  ores  and  minerals,  the  profits  would  not 
justify  the  Lessee  in  processing  marginal,  low  grade, 
and  unmarketable  concentrates,  as  a  result  of  which, 
under  its  contract,  the  plaintiff  would  receive  no  return, 
whereas  if  they  are  to  be  deducted,  a  fair  return  may 
inure  to  both. 

It  cannot  be  seriously  doubted  that  the  "principal  pur- 
pose of  the  agreement"  was  to  provide  for  the  payment  of 
a  royalty  of  5%  of  the  net  realizable  value  of  the  mine  prod- 
uct, irrespective  of  how  it  was  realized,  and  that  it  was  not 
intended  that  either  j)arty  should  profit  at  the  expense  of  the 
other,  because,  fortuitously  the  mine  product  was  disposed 
of  in  any  particular  manner. 

For  the  information  of  the  Court  we  are  citing  the  Idaho 
cases  that  state  the  Idaho  rule  with  respect  to  the  construc- 
tion of  contracts. 

In  the  case  of  Durant  v.  Snyder,  65  Idaho  678,  151  P.2d 
776  (1934),  the  Idaho  Supreme  Court  states  the  rule  as 
follows : 

"The  intent  of  the  parties  to  a  written  agreement, 
is,  if  possible,  to  be  ascertained  by  the  language  as  con- 
tained therein.  (12  Am.  Jur.  pg.  745,  sec.  227.)  If  the 
Court  is  unable  to  determine  the  meaning  of  the  con- 
tract, however,  from  its  terms,  then  evidence  should 
be  received  to  determine  the  meaning  and  intention. 
*  *  *  And  in  construing  a  written  instrument,  where 
the  language  used  is  clear,  certain  and  unambiguous 
the  Court  will  give  effect  to  the  language  employed 
according  to  its  ordinary  meaning.  *  *  *  The  contract 
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is  to  be  given  effect  according  to  its  terms  and  the 
Court  can  neither  substitute  nor  write  a  new  contract." 

And  in  the  case  of  Molyneux  v.  Tivin  Falls  Canal  Co.,  54 
Idaho  619,  35  P. (2)  651,  (1944)  the  Court  said : 

"In  construing  a  written  instrument  to  determine 
what  is  intended  by  it  the  court  must  examine  the  whole 
instrument  and  if  the  meaning  is  clear  and  unambiguous 
and  involves  no  absurdity  or  contradiction,  the  contract 
must  be  enforced  according  to  the  plain  import  of  the 
language  used.'' 

"The  determination  of  the  meaning  and  legal  effect 
of  such  a  contract  is  for  the  court  alone  (Mark  P. 
Miller  Co.  v.  Butterfield-Elder  Co.,  supra;  Messinger 
V.  Cox,  supra;  First  Xat.  Bank  v.  Cruickshank,  88  Ida. 
789,  225  Pac.  142 ;  but  if  the  court  is  unable  to  deter- 
mine the  meaning  of  the  contract  from  its  terms,  it 
should  then  hear  testimony  of  witnesses  to  determine 
the  meaning  and  intention  of  the  parties  as  expressed 
by  the  contract." 

In  the   case  of  Twin  Falls   Orchard  and  Fruit  Co.  v. 

Salshury,  20  Idaho  110,  117  P.  118  (1911),  the  Idaho  Court 

said: 

"This  court  just  held  in  Schurger  v.  Mooreman,  ante, 
p.  97,  117  Pac.  122,  that  in  the  construction  of  a  con- 
tract the  court  should  endeavor  to  arrive  at  the  real 
intention  of  the  parties,  and  if  there  is  room  for  doubt 
as  to  its  true  meaning,  the  facts  and  circumstances  out 
of  which  such  contract  arose  should  be  considered  and 
the  contract  construed  in  the  light  of  such  facts  and 
circumstances,  so  that  the  intention  of  the  parties  to 
the  contract  may  be  ascertained,  if  possible,  and  given 
effect." 

Because  of  the  completely  opposite  views  taken  by  the 
plaintiff  and  defendant  as  to  the  intent  and  moaning  of  the 
contract,  and  not  because  appellee  considered  it  as  a  neces- 
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sary  aid  to  enable  the  Court  to  construe  the  contract,  appel- 
lee pleaded  affirmative  matter  in  its  answer  (R.  41,  43-50) 
and  submitted  with  its  motion  for  summary  judgment  the 
affidavit  of  John  D.  Bradley  (R.  52-65)  for  the  purpose  of 
showing  the  facts  and  circumstances  out  of  which  the  con- 
tract arose,  for  the  consideration  of  the  Court  should  the 
Court  deem  such  extrinsic  matter  to  be  necessary. 

To  put  the  proposition  in  the  language  of  the  Idaho  Su- 
preme Court : 

''Testimony  thus  introduced  merely  defines  or  trans- 
lates the  language  of  the  instrument.  It  does  not  vary 
or  add  to  the  terms  of  the  writing  and  does  not  fall 
within  the  parol  evidence  rule.  The  testimony  is  ad- 
mitted for  the  purpose  of  ascertaining  not  only  the 
meaning  of  the  words  used,  but  the  intention  of  the 
parties  as  expressed  in  the  writing.  Here  vje  are  con- 
fronted with  a  dispute  between  the  parties  as  to  the 
meaning  of  certain  language  used  in  the  contract.  Con- 
ceding, hut  not  admitting,  that  the  words  used  are 
ambiguous  and  uncertain,  and  that  different  minds 
might  well  reach  different  conclusions  as  to  their  mean- 
ing, in  such  a  situation  evidence  may  be  received  to 
ascertain  the  real  intention  of  the  parties.  (Jones  on 
Evidence,  Vol.  2,  4th  ed.,  sec.  455.)" 

Stone  V.  Bradshaw,  64  Idaho  152  at  page  159,  128 
P.2d  844  (1942). 

The  objects  and  purposes  of  a  contract  are  a  proper  sub- 
ject of  inquiry  by  the  Court.  Clarke  v.  Blachfoot  Water 
Works,  Ltd.,  39  Idaho  304,  228  Pac.  326. 

It  is  respectfully  submitted  that  a  construction  of  the 
contract  which  gives  effect  to  such  obvious  intent  of  the 
parties,  which  takes  account  of  all  of  the  provisions  of  the 
contract,  which  does  not  require  the  reading  into  the  con- 
tract of  extraneous  matter,  nor  result  in  meaningless  dupli- 
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cation  and  which  operates  to  give  to  the  appellant  all  that  it 
claims  to  have  been  entitled  to  receive  had  the  ores  been 
otherwise  disposed  of  than  by  processing  at  the  Yellow  Pine 
Smelter,  is  the  proper  construction  to  be  given  the  contract. 

II.      Judgment    of    Dismissal    After    Pre-Trial    Conference    Was 
Properly  Rendered. 

The  trial  court  held  the  pre-trial  conference  in  accordance 
with  Eule  16  of  the  Federal  Rules  of  Civil  Procedure. 
Among  the  purposes  of  pre-trial  conference  as  specified  by 
the  rules  are : 

(1)  The  simplification  of  the  issues. 
(3)  The  possibility  of  obtaining  admission  to  fact 
or  of  documents  w^hich  wdll  avoid  unnecessary  proof. 

(6)  Such  other  matters  as  may  aid  in  the  disposition 
of  the  action. 

In  McCarthy  v.  Lerner  Stores  Corporation,  9  F.R.D.  31, 
(USDC  D.  of  C.  1949)  Judge  Holtzoff  states : 

"Rule  16  of  the  Federal  Rules  of  Civil  Procedure,  28 
U.S.C.A.,  which  relates  to  pretrial,  provides  that  the 
Court  shall  make  an  order  w^hich  recites  the  action 
taken  at  the  pretrial  hearing.  This  order  w^hen  entered 
controls  the  subsequent  course  of  the  action,  unless 
modified  at  the  trial  to  prevent  manifest  injuries. 

"(1)  One  of  the  chief  purposes  of  pretrial  procedure, 
and  the  principal  usefulness  of  a  pretrial  order,  is  to 
formulate  the  issues  to  be  litigated  at  the  trial.  The 
parties  are  bound  by  the  pretrial  order.  They  may  not 
later  inject  an  issue  not  raised  at  the  pretrial  confer- 
ence. Otherwise  the  primary  objective  of  pretrial  pro- 
cedure would  be  defeated. 

"It  is  assumed  by  the  Court  that  at  the  pretrial  coun- 
sel are  as  thoroughly  familiar  with  the  case — making 
as  complete  a  disclosure  as  they  w^ould  at  the  trial,  and 
being  as  completely  prepared — as  they  will  be  at  the 
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trial.  This  is  an  unavoidable  and  inexorable  duty  that 
the  existing  Federal  practice  imposes  on  members  of 
the  bar.  To  say  that  parties  are  not  bound  by  the  pre- 
trial order  is  a  misunderstanding  of  the  purpose  and 
the  office  of  pretrial." 

At  the  pre-trial  conference  the  court  announced  that  the 
issue  of  law  raised  by  the  pleadings  and  the  motions  was 
whether  appellant  was  entitled  to  relief  upon  the  "net  rev- 
enue" provisions  of  the  contract  relied  upon  by  appellant, 
with  no  allowance  to  appellee  for  smelter  charges.  The 
Court  announced  th'at  he  had  theretofore  construed  the  con- 
tract contrary  to  the  contentions  of  the  plaintiff  and  that 
his  decision  in  that  connection  would  be  re-stated  as  a  part 
of  the  pre-trial  order.  The  trial  court  then  gave  plaintiff  an 
opportunity  to  raise  or  suggest  any  other  issues  of  law 
which  might  properly  be  reserved  for  trial.  Plaintiff  sug- 
gested no  other  issue  of  law  but  on  the  contrary  unequivo- 
cably  announced  its  purpose  to  adhere  to  the  construction 
of  the  contract  which  had  been  theretofore  rejected  by  the 
court.  Thus  there  was  no  issue  of  law  to  be  decided  upon  a 
trial. 

The  court  then  pointed  out  to  plaintiff  that  it  was  seeking 
a  money  judgment  and  that  the  burden  of  proof  was  upon 
it.  Counsel  then  stated  that  it  would  try  its  case  just  as  if 
the  court  had  sustained  its  construction  of  the  contract.  It 
would  raise  no  issue  of  fact  on  any  other  theory,  and 
would  complete  its  case  upon  trial  by  proving  the  amounts 
received  by  appellee  for  smelter  products  sold  and  then 
deducting  the  cost  of  freight  and  sales  commissions  to  find 
a  basis  for  applying  the  5%  royalties.  The  amounts  received 
by  appellee  for  the  sale  of  smelter  products  together  with 
the  freight  charges  and  sales  commissions  were  already  a 
part  of  the  record  and  before  the  court  by  admission  of 
appellee. 
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It  is  obvious  that  if  there  had  been  a  trial,  plaintiff  would 
have  offered  the  contract  in  evidence,  it  would  then  have 
offered  proof  as  to  the  amount  received  by  defendant  for  the 
sale  of  products  of  the  Yellow  Pine  Smelter,  together  with 
the  freight  costs  and  sales  commissions,  all  of  which  was 
already  in  the  record.  Such  evidence,  under  the  court's  con- 
struction of  the  contract,  would  have  been  inadmissible 
because  of  immateriality.  An  objection  to  the  offer  would 
have  been  sustained.  Plaintiff  would  then  have  rested  witli 
nothing  in  evidence  but  the  contract.  In  such  a  situation  a 
motion  to  dismiss  would  have  to  be  granted. 

Upon  the  record  it  would  have  been  idle  and  useless  to 
set  the  matter  dowm  for  trial.  At  the  end  of  the  pre-trial  the 
only  issue  of  law^  in  the  case  had  been  settled  and  decided. 
No  material  issue  of  fact  remained  for  decision.  In  such  case 
an  action  should  be  dismissed  upon  pre-trial. 

Decided  cases  upon  the  point  support  appellee's  conten- 
tion that  since  there  was  no  genuine  issue  of  law  or  fact 
remaining  after  pre-trial,  it  was  proper  for  the  court  to 
enter  judgment  of  dismissal. 

Dismissal  of  the  action  was  proper,  when  the  court  was 
informed  by  counsel  for  appellant  that  it  would  offer  evi- 
dence only  upon  an  issue  upon  which  the  court  had  ruled 
against  appellant.  In  King  v.  Edward  Hines  Lumber  Co.,  (S'^ 
F.  Supp.  1019,  1021  (D.C.D.  Ore.  1946),  Judge  Fee  said,  in 
discussing  the  admissions  ])y  counsel  at  a  pro-trial  confer- 
ence that  limited  the  issues  of  the  action  to  a  single  issue: 
"If  the  court  cannot  rely  upon  the  admissions  of 
counsel  made  in  pretrial  conferences,  then  that  pro- 
cedlire  has  no  validity.  Tlie  court  must  bo  able  to  trust 
counsel's  knowledge  of  tlio  hiw  and  of  the  fact.  If  coun- 
sel should  1)0  iiiistakon  as  to  l)ot]i  and  yet  sti]nilate 
to  a  fact,  or  to  a  ground  of  liability,  or  that  ho  lias  no 
claim  under  a  specific  theory  of  law,  then  no  judgment 
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founded  upon  a  pretrial  order  or  conference  would  be 
valid." 

In  the  above  case  the  court  found  that  a  single  issue  con- 
trolled the  action,  and  when  this  issue  was  determined 
adversely  to  plaintiff,  the  court  entered  a  final  order  of 
dismissal. 

It  is  proper  for  the  court  to  rule  on  questions  of  admissi- 
bility of  evidence  at  a  pre-trial  conference. 

United  States  v.  Certain  Tracts  of  Land  in  Los  An- 
geles Coitntij,  Cal,  et  al,  57  F.  Supp.  739  (D.C.S.D. 
Calif.  1944) ; 
Rivera  v.  American  Export  Lines,  Inc.,  et  al,  13 

F.R.D.  27  (USDC  SDNY  1952) ; 
United  States  v.  Certain  Parcels  of  Land  in  Los  An- 
geles County,  et  al,  63  F.  Supp.  175  (D.C.  S.D. 
Calif.  1945). 

Where  a  pre-trial  order  has  eliminated  an  issue  from  an 
action,  no  finding  on  that  issue  is  necessary.  In  Fanchon  S 
Marco  v.  Hagenheck-Wallace  Shows  Co.,  125  F  2d  101,  104 
(CCA  9th  1952)  the  court  held : 

"By  a  pre-trial  order  dated  November  25,  1940,  this 
issue  was  excluded  from  the  case,  thus  obviating  the 
need  of  a  finding  thereon.  There  is,  therefore,  no  merit 
in  appellant's  contention  that,  for  lack  of  such  a  find- 
ing, the  judgment  should  be  reversed." 

A  final  judgment  of  dismissal  w^as  a  proper  order  at  the 
end  of  this  pre-trial  conference.  In  Silvera  v.  Broadivay 
Department  Store,  35  F.  Supp.  625,  627  (D.C.  S.D.  Calif. 
1940)  the  court  held: 

"The  court  has  power  under  Pre-trial  Rule  No.  16  to 
dismiss  when  the  facts  submitted  and  proof  show  no 
cause  of  action." 
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for  trial.    In  effect,  and  in  fact,  appellant  invited  a  dis- 
missal. 

Appellant  also  ignores  completely  the  scope  and  function 
of  a  pre-trial.  Thus  the  general  authorities  and  decisions 
cited  by  appellant  are  not  in  point. 

CONCLUSION 

To  construe  the  contract  in  suit  in  harmony  with  the 
claim  of  appellant  and  permit  recovery  of  royalties  upon 
amounts  received  for  smelter  products  sold  with  no  allow- 
ance to  appellee  for  the  normal  smelting  charges  and  costs 
of  the  Yellow  Pine  smelter,  would  require  deletion  from  the 
contract  of  the  net  smelter  and  normal  smelting  cost  provi- 
sions, and  would  at  the  same  time  unjustly  enrich  appellants. 

To  have  held  the  case  over  after  pre-trial  conference  for 
a  formal  trial  w^ould  under  the  circumstances  set  forth 
above,  have  been  useless  and  idle  and  contrary  to  the  spirit 
and  purpose  of  the  pre-trial  procedure. 

We  respectfully  submit  therefore  that  the  judgment  of 
the  trial  court  should  be  sustained. 
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ARGUMENT 
We  desire  to  reply  to  Bradley's  brief.  If  Bradley's 
position  is  sustained,  United  has  no  remedy.  What 
does  this  case  involve?  We  have  a  contract  by  which 
United  transferred  properties  of  great  value  to  Brad- 
ley. What  was  United  to  receive  under  the  contract? 
Payments  under  the  contract  were  to  be  determined 
in  one  of  three  methods,  namely:  ''net  mint  returns,'' 
''net  smelter  returns,"  or  "net  revenue"  as  defined  in 
the  contract. 


2  United  Mercury  Mines  Company  vs. 

Obviously  ''net  mint  returns''  do  not  apply  to  this 
situation. 

The  lower  court  stated  in  its  opinion  with  refer- 
ence to  ''net  smelter  returns'' : 

"I  have  been  able  to  find  no  provision,  certainly 
no  adequate  provision  such  as  one  would  expect  to 
find  in  an  arrangement  involving  operations  of 
such  magnitude  and  importance  as  we  have  here, 
prescribing  the  method  of  computing  the  royalty 
in  event  the  Company  should  install  and  operate  a 
smelter  of  its  own  upon  the  property.  *  *  *  But 
we  are  still  faced  with  a  situation  where  the  con- 
tract does  not  reflect  any  precise  basis  for  com- 
puting the  royalty  under  the  circumstances  now 
existing." 

This  in  substance  eliminates  both  "net  mint  re- 
turns" and  "net  smelter  returns"  and  leaves  only 
one  method  under  the  contract  to  compute  royalties. 
The  lower  court  in  discussing  "net  revenue"  stated: 

"In  my  opinion  certain  language  in  the  defini- 
tion of  the  term  'net  smelter  returns'  precludes  the 
existence  of  such  an  understanding  (that  royalties 
would  be  computed  under  the  net  revenue  clause) 
even  though  the  language  is  vague  when  read  in 
the  light  of  the  practice." 

The  lower  court  did  not  point  out  what  language 
in  the  definition  of  the  term  "net  smelter  returns" 
precluded  the  application  of  "net  revenues"  as  the 
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basis  for  computing  royalties  and  we  see  no  language 
which  precludes  such  interpretation.  In  fact,  the  net 
revenue  clause  precisely  by  definition  covers  the  pres- 
ent situation. 

It  is  our  position  that  Bradley  erected  the  smelter 
on  the  property  which  United  deeded  to  it  as  its  own 
unilateral  act,  under  which  United  had  no  control 
and  that  United  should  not  be  charged  with  the  costs 
of  operation,  salaries  and  other  costs  of  such  smelter 
before  computing  royalties.  United  does  not  believe 
that  Bradley  can  deal  with  itself,  it  cannot  buy  its 
own  product  and  stay  within  the  terms  of  the 
contract. 

The  lower  court  in  its  memorandum  decision  of 
October  10,  1952,  has  indicated  that  a  quantum 
meruit  theory  should  be  adopted  for  smelter  costs. 
With  this  we  do  not  agree.  This  would  constitute  the 
making  of  a  new  contract  and  inevitably  lead  to  a 
multiplicity  of  suits. 

In  its  complaint  United  simply  asks  this  question : 

(1)  A  determination  of  the  contract  and  what  it 
meant  with  respect  to  the  payment  of  royalties,  and 

(2)  An  accounting  to  determine  if  Bradley  had 
fully  accounted  to  United  for  all  moneys  which  may 
be  due  United.  The  decision  of  the  lower  court  does 
not  give  a  determination  of  either  point. 

There  is  another  factor  in  this  case  which  needs 
to  be  determined  and  that  is  the  retention  by  Bradley 
in  inventory  of  approximately  two  million  pounds  of 
oxide  (R.  171)  which  remain  unsold  and  in  its 
possession  at  this  time  and  in  which  United  cer- 
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tainly  has  some  interest.  Upon  what  basis  or  formula 
did  the  court  find  the  determination  of  United's  roy- 
alties or  interest  in  this  "unsold  product''?  We  do  not 
believe  that  a  reading  of  the  contract  allows  Bradley 
to  buy  its  own  ore,  concentrates  or  metals  and  to  com- 
pute royalties  on  such  basis.  Royalties  are  to  be  com- 
puted on  amounts  received  by  and  amounts  paid  to 
Bradley. 

Counsel  for  Bradley  makes  a  great-to-do  about  the 
equities  of  the  situation.  Let  us  look  at  the  true  equi- 
ties. Property  of  tremendous  value  was  transferred 
to  Bradley  in  consideration  of  certain  royalty  pay- 
ments. Nothing  was  said  about  the  erection  of  a 
smelter  by  Bradley.  Nothing  was  said  about  the  erec- 
tion of  a  concentrator  mill  or  other  reduction  works. 
There  is  nothing  in  the  record  that  United  at  any 
time  consented  either  actively  or  constructively  in 
the  erection  of  the  smelter.  It  was  a  matter  beyond 
the  province  of  United.  United  relies  on  its  contract 
and  the  terms  and  conditions  of  that  contract  and  to 
destroy  this  contract  would  have  the  effect  of  leaving 
valuable  property  in  the  hands  of  Bradley  and  with 
no  accounting  available  to  United. 

This  matter  is  before  the  court  on  a  summary  dis- 
missal without  United  having  its  full  day  in  court 
and  it  has  been  deprived  of  the  exercise  of  due  pro- 
cess of  law  in  that  there  has  been  an  abridgement  of 
its  contract  and  no  accounting  thereunder  on  any 
theory.  We  cannot  believe  that  United  should  be  re- 
quired to  come  into  court  at  the  end  of  eveiy  account- 
ing period  and  sue  on  a  quantum  meruit  basis  to 
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detennine  what  it  has  coming  by  way  of  royalties. 

It  is  United^s  contention  that  it  should  have  an 
interpretation  of  the  contract  by  this  court  as  prayed 
in  the  complaint  and  after  such  interpretation  the 
matter  be  referred  to  the  lower  court  for  an  account- 
ing in  harmony  with  the  court's  opinion. 

The  order  of  the  lower  court  in  dismissing  the 
action  stated  in  part : 

"Plaintiff  is  not  entitled  to  have  an  accounting 
from  the  defendant,  based  upon  the  net  revenue 
provision  of  said  contract  but  only,  if  at  all,  upon 
the  net  smelter  returns  provision  of  said  contract.'' 

This  leaves  United  in  the  position  of  not  being  en- 
titled to  an  accounting  apparently  for  any  reason 
and  United  is  in  no  position  to  protect  itself  against 
self-serving  accounting  statements  which  might  be 
furnished  by  Bradley. 

United  believes  that  the  "net  revenue"  clause  is 
applicable  wherein  it  is  stated : 

"By  net  revenue,  as  used  herein,  is  meant  the 
amount  paid  by  any  purchaser  from  the  sale  of 
concentrates,  ores,  metals  or  values  shipped,  taken 
or  produced  from  said  properties,  less  marketing 
and  shipping  costs  from  Cascade,  Idaho." 

United  should  not  be  required  in  the  face  of  the 
foregoing  provision  of  the  contract  to  rely  upon  quan- 
tum meruit  or  any  other  basis  than  that  contained  in 
the  contract  between  the  parties  as  a  basis  for  deter- 
mining its  royalties. 
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We,  therefore,  respectfully  request  the  court  that 
the  decision  of  the  lower  court  be  reversed  and  that 
this  court  construe  the  contract  and  that  the  lower 
court  be  ordered  to  make  such  accounting  as  is  con- 
templated by  the  terms  of  the  contract. 

Respectfully  submitted, 

Paul  S.  Boyd, 
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No.  14,705 
In  the 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


United  Mercury  Mines  Company, 
a  corporation. 

Appellant, 
vs. 

Bradley  Mining  Company, 
a  corporation. 

Appellee. 


Petition  of  Appellee  for  Rehearing 

and 

Motion  for  Modification  Under 

Fountain  v.  Filson,  336  U.S.  681. 


The  appellee,  Bradley  Mining  Company,  respectfully  peti- 
tions for  a  rehearing  and,  alternatively,  moves  for  a  modification 
of  this  Court's  decision  of  February  8,  1956.^  The  decision  goes 
farther  than  appellant  sought  in  its  Specifications  of  Error  and 
farther  than  we  believe  the  Court  could  have  meant  to  go  or  may 
properly  go. 


1.     Time  to  file  this  petition  was  extended  by  an  order  of  March  2, 
1956. 

All  emphasis  in  quotations  has  been  added. 


2 
NATURE  OF  THIS  COURT'S  DECISION 

Before  enumerating  the  grounds  for  rehearing  and  modification, 
a  brief  resume  of  the  nature  of  this  Court's  decision  is  desirable. 

This  case  turns  on  the  construction  of  a  written  contract.  What 
the  District  Court  did  was  to  enter  a  summary  judgment  for 
defendant — the  appellee — by  construing  the  contract  on  its  face 
alone  and  without  reference  to  or  the  aid  of  any  extrinsic  evi- 
dence. On  that  construction  plaintiff — the  appellant — conceded 
that  it  had  no  money  claim  (R.  213,  215,  218),  and  consequently 
the  complaint  was  dismissed  (R.  189)  ." 

This  Court's  decision  holds  that  the  contract  does  not  on  its 
face  bear  the  construction  which  Judge  Healy,  sitting  as  the  Dis- 
trict Judge,  gave  it.  //  by  reference  to  its  text  alone  the  contract 
cannot  be  given  that  construction,  then  reversal  must  indeed  fol- 
low. But  this  Court's  decision  goes  beyond  a  reversal.  Reaching 
a  different  construction  than  did  the  District  Court,  /'/  then  fastens 
that  construction  on  the  contract  and  remands  the  case,  so  fettered, 
for  proceedings  merely  to  determine  the  amount  of  money  due. 

That  is  to  say,  this  Court's  decision  reverses  a  summary  judg- 
ment for  defendant  but  then  turns  around  and  directs  a  sum- 
mary judgment  for  plaintiff.  Thereby  it  denies  appellee  the  right 
to  a  trial  on  the  major  issue  of  the  case,  namely,  the  construction  of 
the  contract. 

And  this  summary  termination  of  the  important  issue  of  the 
case  has  taken  place  although  appellant  did  not  seek  a  summary 


{ 


2.  In  the  District  Court  appellee  first  moved  for  summary  judgment 
(R.  51)  and  it  was  denied  (R.  136).  After  other  proceedings  the  case 
came  on  for  a  pre-trial  conference  (R.  188).  One  of  the  purposes  of  a  pre- 
trial conference  is  to  render  a  partial  summary  judgment,  if  warranted, 
Griffeth  v.  Utah  Potver  &  Light  Co.,  226  F.2d  661,  670  (9  Cir.).  At  that 
conference  the  District  Court  announced  the  construction  of  the  contract 
reached  by  it  as  an  "issue  of  law"  (R.  205,  215,  221),  i.e.,  on  the  face  of 
the  written  contract  alone.  The  court  tlicn  held  there  "is  no  genuine  issue 
as  to  any  material  fact"  (R.  190).  Its  judgment  was  thus  a  summary  judg- 
ment (R.C.P.  Rule  56). 
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construction  of  the  contract  in  either  the  District  Court  or  this 
Court.  Appellant  did  not  move  for  a  summary  judgment  in  the 
District  Court.  And  its  grievance  on  appeal  was  that  the  District 
Court  should  have  let  the  case  be  tried  on  the  "main  issue  of 
interpretation  of  the  contract".'^  Appellant  summed  up  the  burden 
of  its  grievance  in  these  words: 

"Assignments  of  Error  numbered  I,  II,  III,  IV,  V  and  VII 
may  be  condensed  in  the  following  restatement  *  *  *.  It  was 
error  to  enter  a  judgment  of  dismissal  without  interpreting 
the  contract  either  as  contended  by  United  or  as  contended 
by  Bradley  after  having  entered  findings  of  fact" ,  i.e.,  for  or 
against  it  but  after  a  trial  (Brief  of  Appellant,  p.  12.)^ 

GROUNDS  FOR  REHEARING  OR  MODIFICATION 

The  grounds  we  submit  for  a  rehearing  may  be  summed  up  in 
one  statement — that  the  action  of  this  Court  in  going  beyond  a 
mere  reversal  and  remand  is  erroneous.  The  reason  for  this  state- 
ment may  be  summarized  thus: 

1.  If  the  contract  does  not  on  its  face  clearly  bear  the  con- 
struction given  it  by  the  District  Court,  then  under  the 
applicable  State  law  (controlling  under  Erie  R.  Co.  v. 
Tompkins,  304  U.S.  64),  it  is  sufficiently  ambiguous  so 
as  to  permit  the  introduction  of  extrinsic  evidence  as  an 
instrument  of  construction. 

2.  Under  the  law  of  California  and  Idaho,  upon  the  slightest 
ambiguity  in  a  contract,  extrinsic  evidence  is  admissible 
in  aid  of  its  construction. 

3.  When  extrinsic  evidence  is  admissible,  the  construction 
is  a  question  of  fact,  the  case  must  be  tried,  a  summary 
judgment  construing  the  document  is  not  permissible, 


3.  Appellants  Statement  of  Points,  No.  Ill,  R.  222. 

4.  Its  complaint  was  that  the  court  erred  "by  dismissing  the  action  with- 
out a  trial  when  genuine  issues  of  fact  were  pending"  (Br.  p.  18).  See  also 
Brief  of  Appellant,  pp.  13,  20. 


and  the  fact  that  one  party  moved  for  a  summary  judg- 
ment does  not  justify  entry  of  summary  judgment  against 
it. 

4.  Particularly,  in  such  a  case,  an  appellate  court  may  not 
construe  the  contract.  In  going  beyond  a  mere  reversal 
and  remand  for  an  unfettered  trial,  and  in  summarily 
construing  the  contract,  the  Court's  decision  conflicts  with 
Fountain  v.  Filson,  336  U.S.  681. 

5.  Consequently,  if  the  judgment  of  the  District  Court  is  to 
be  reversed,  the  case  should  be  remanded  for  a  trial  to 
determine  the  actual  intent  of  the  parties  in  making  the 
contract  and  to  this  end  to  receive  evidence  of  the  cus- 
toms, usages  and  practices  of  the  mining  and  metallurgical 
industries,  the  background  and  circumstances  in  which  the 
contract  was  made,  the  contemporaneous  conduct  of  the 
parties  under  it,  and  other  extrinsic  circumstances,  some 
of  which  we  shall  describe. 

MOTION  FOR  MODIFICATION  OF  ORDER 

In  Fountain  v.  Filson,  supra,  discussed  at  pages  16-20  below, 
the  Supreme  Court,  in  reversing  a  Court  of  Appeals  in  a  situation 
identical  to  the  one  here  presented,  noted  that  appellee-defendant 
made  a  "timely  motion  for  a  modification  of  this  order  [of  the 
Court  of  Appeals]  in  order  to  permit  a  trial  as  to  the  existence  of 
the"  obligation  (336  U.S.  at  682).  We  therefore  attach  to  this 
petition  a  formal  motion  to  that  effect. 

DISCUSSION 

At  the  threshold  it  will  serve  clarity  to  state  succinctly  the  ulti- 
mate issue  in  this  case. 

Prior  to  1941  appellant  owned  certain  mining  chiims  in  Idaho, 
which  appellee  had  been  mining  ever  since  1927  under  a  suc- 
cession  of   royalty   agreements.    In    1941    appellee  bought   these 
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properties  from  appellant  and  by  written  agreement  promised  to 
pay,  as  the  consideration,  five  per  cent  (5%)  for  999  years 

"on  all  net  smelter  returns,  net  revenue,  and  net  mint  returns, 
as  defined  herein,  upon  and  for  all  minerals,  ores,  metals  or 
values,  of  any  and  every  kind  and  character,  mined,  extracted 
or  taken  from  the  above  described  mining  claims,  or  any  part 
thereof,  or  from  any  lands,  grounds  or  claims,  lodes  or 
deposits,  within  the  exterior  boundaries  of  said  groups  of 
claims  *  *  *"  (R.  15) 

Prior  to  1949  appellee  owned  no  smelter  but  shipped  and  sold 
the  concentrates  from  the  properties  to  smelters  owned  by  others 
and  paid  appellant  5%  of  the  proceeds.  There  is  no  question  as  to 
the  correctness  of  these  payments. 

In  1949  appellee  built  its  own  smelter  on  the  premises,  called 
the  "Yellow  Pine  smelter".  Smelting,  as  we  note  at  page  26  infra, 
is  a  wholly  different  business  from  mining  and  the  miner's  ordi- 
nary treatment  processes. 

The  Precise  Issue  of  Construction  of  the  Contract 

This  Court's  opinion  states  that 

"it  is  not  conceivable  that  the  parties  intended  that  United 
would  be  deprived  of  all  royalties  by  the  simple  device  of 
Bradley  building  its  own  smelter  near  its  mines."  (Op.  p.  3) 

We  agree.  But  this  misconceives  the  issue.  No  one  has  ever  con- 
tended that  by  building  its  own  smelter  appellee  would  escape 
paying  royalties.  Indeed,  appellee  has  already  paid  royalties  in  six 
figures  on  material  going  through  that  smelter.  The  question  is 
entirely  different.  It  is  not  whether  appellant  shall  cease  to  get 
anything  because  appellee  erected  its  own  smelter  but  whether 
appellant  is  to  get  considerably  ?nore  than  it  otherwise  would. 

Suppose  the  Yellow  Pine  smelter  had  been  erected  and  was 
owned  and  operated  by  John  Doe,  a  third  party.  Appellant's  5% 
would  then  be  calculated  after  deduction  of  the  smelter  charges. 
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Or  suppose  that  appellee  were  to  sell  the  Yellow  Pine  smelter 
to  John  Doe  who  should  thereafter  operate  it.  Appellant's  5% 
would  then  also  be  calculated  after  deduction  of  the  smelter 
charges. 

Or  suppose  that  tomorrow  fire  and  flood  were  to  destroy  the 
Yellow  Pine  smelter  so  that  concentrates  again  had  to  be  sent  to 
another's  smelter.  Appellant's  5%,  as  before  the  erection  of  the 
Yellow  Pine  smelter,  would  be  calculated  after  deduction  of 
smelter  charges  (and  also  after  deduction  of  transportation 
charges  as  well). 

But  just  because  appellee  owns  the  smelter  (which  it  built  at  a 
cost  to  itself  of  $2,000,000)  appellant  claims  that  its  5%  should 
be  calculated  ivithout  first  deducting  smelter  charges.  The  alter- 
natives presented  are  not  whether,  on  appellee's  contention,  appel- 
lant should  now  get  nothing  on  local  concentrates  passing  through 
the  Yellow  Pine  smelter  or,  on  appellant's  contention,  that  it  get 
the  same  as  if  the  smelter  were  "independently  owned."  The 
alternatives  are  whether,  on  appellee's  contention,  appellant 
shall  get  the  same  and,  upon  appellant's  contention,  that  it  get 
considerably  more  than  if  the  smelter  were  independently 
owned.^ 

Under  appellee's  construction  appellant  has  been  paid  in  full 
(R.  213).  This  Court's  decision  summarily  adopts  appellant's  con- 
struction, which  almost  doubles  the  royalties.  From  the  opening 
of  the  smelter  in  1949  to  the  dismissal  belov/,  this  construction 
imposes  an  added  burden  of  in  excess  of  $100,000.  Even  assuming 
only  25  years  of  operations  in  the  remaining  984  years  of  the 
contract  term,  the  issue  involves  $1,000,000. 


5.  This  actually  overstates  the  issue  in  appellant's  favor.  Independent 
smelters  will  pay  little  or  nothing  for  silver  or  gold  content  in  antimony 
concentrates  and  are  not  efficient  enough  to  beneficiate  some  of  the  low  con- 
tent ore  from  the  Bradley  properties  (Cf.  allegations  of  answer,  R.  46,  and 
Affidavit,  R.  59-61 ) .  Thus  appellant  will  in  any  event  have  a  greater  return 
because  appellee  operates  its  own  smelter.  The  question  is  whether,  in  addi- 
tion, the  share  of  smelting  costs  which  otherwise  would  be  borne  by  appel- 
lant are  now  to  be  saddled  on  appellee. 
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The  Issue  Now  Presented  to  This  Court 

But  the  issue  we  ask  this  Court  to  consider  on  this  petition  and 
motion  is  not  the  ultimate  answer  to  the  foregoing  question  of 
construction  but  the  principles  by  which  it  must  be  answered,  the 
proper  tribunal  to  answer  it,  and  the  proper  procedure  by  which 
it  is  to  be  answered. 

In  Fountain  v.  Filson,  336  U.S.  681,  petitioner  submitted  in  its 
petition  for  certiorari  that  the  Supreme  Court  should 

"unmistakably  inform  bench  and  bar  whether  a  litigant 
may  resort  to  Rule  56  only  if  willing  to  gamble  against 
losing  all  chance  of  trial  should  the  appropriate  Court  of 
Appeals  decide  that  his  legal  theory  is  not  controlling". 

Certiorari  was  granted,  and  the  Supreme  Court  answered  that  such 
a  litigant  was  still  guaranteed  his  right  to  a  trial.  Here  the  ques- 
tion is  even  starker: 

When,  at  the  pre-trial  conference.  Judge  Healy  announced 
that  he  was  prepared  to  decide  the  construction  of  the  con- 
tract as  a  question  of  law  and  to  dismiss  if  plaintiff  had  no 
evidence  of  damages  under  that  construction,  was  defendant 
obliged  to  reject  the  court's  oifer  to  decide  in  its  favor  and  to 
insist  on  a  trial  in  order  to  avoid  losing  all  chance  of  trial 
should  this  Court  of  Appeals  thereafter  hold  that  Judge 
Healy  erred  .^ 

Order  of  Discussion 

In  part  IV  of  the  discussion  to  follow  we  shall  show  that,  if  the 
District  Court  erred  in  construing  the  contract  on  its  face  in  appel- 
lee's favor,  then  extrinsic  evidence  is  necessary.  We  there  note  that 
this  Court's  opinion  itself  relies  on  extrinsic  circumstances  and  we 
array  the  available  extrinsic  evidence,  offer  to  prove  it  at  a  trial 
if  given  a  chance,  and  show  its  bearing  on  the  case.  But  first,  in 
parts  I,  II  and  III,  we  discuss  the  consequences. 
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I. 
Upon  the  Slightest  Ambiguity  in  a  Contract,  Extrinsic  Evidence  Is 
Admissible  in  Aid  of  Construction. 

Under  Er/e  R.  Co.  v.  Tompkins,  304  U.S.  64,  the  interpretation 
of  the  contract"  must  be  decided  according  to  state  law.  Trans- 
continental Air  V,  Koppal,  345  U.S.  653,  656.'' 

This  contract  was  entered  into  between  an  Idaho  and  a  Cah- 
fornia  corporation  (R.  3).  Depending  on  whether  the  latest  signa- 
ture was  in  California  or  Idaho,  it  is  a  California  or  Idaho  con- 
tract. But  it  IS  immaterial  which,  for  the  law  of  the  two  states  on 
construction  of  contracts  is  the  same,  and,  as  the  Court  knows, 
Idaho  decisions  pattern  themselves  on  California  law.  Since  the 
California  cases  on  this  subject  are  among  the  most  articulate  in 
the  nation,  the  matter  may  be  lucidly  stated  by  quoting  from  them.' 

In  Body-Ste finer  Co.  v.  Flotill  Products,  63  C.A.  2d  555,  147 
P. 2d  84,  which  amasses  the  authorities  on  the  subject  and  in  turn 
is  approved  in  Union  Oil  Co.  v.  Union  Sugar  Co.,  31  Cal.  2d  300, 
188  P. 2d  470,  the  court  succinctly  stated  two  principles: 

First  (p.  558): 

"It  is  a  rule  of  practically  universal  acceptation  in  common 
law  jurisdictions  that  however  clear  and  unambiguous  the 


6.  This  Court  had  previously  so  held  in  William  S.  Gray  &  Co.  r. 
W^estern  Borax  Co.,  99  F.2d  239,  242  (9  Cir.,  per  Denman,  C.  J.).  Accord: 
Edward  B.  Marks  Music  Corporation  r.  Eoullon,  171  F.2d  905,  908  (2 
Cir.). 

7.  For  pertinent  Idaho  decisions  stQ  Haener  r.  Albro,  73  Ida.  250,  249 
P.2d  919,  925  (1952)  ;  Williams  r.  Idaho  Potato  Starch  Co.,  73  Ida.  13, 
245  P.2d  1045  (1952);  Stone  r.  Bradshaw,  64  Ida.  152,  128  P.2d  844 
(1944);  Tivin  Falls  Orchard  &  Fruit  Co.  v.  Salsbury,  20  Ida.  110,  117 
Pac.  118,  122  (1911)  ;  Molyneux  v.  Twin  Falls  Canal  Co..  54  Ida.  619, 
35  P.2d  651,  654;  Wood  River  Power  Co.  v.  Arkoosh,  37  Ida.  348,  215 
Pac.  975,  976,  977;  Caldwell  State  Bank  r.  First  Nat.  Bank,  49  Ida.  110, 
286  Pac.  360;  Johansen  v.  Looney,  30  Ida.  123,  163  Pac.  303  (1913). 

In  Williams  v.  Idaho  Potato  Starch  Co.,  supra,  a  contract  called  for  "a 
ten  inch  pump".  As  the  court  said,  this  language  was  "clear  on  its  face"  but 
extrinsic  evidence,  if  admitted,  would  show  it  to  be  in  fact  ambiguous: — 
"Upon  the  admission  of  this  testimony,  an  ambiguity  arises."  The  court 
held  the  evidence  admissible,  and  held  further  that  "evidence  of  prior  and 
contemporaneous  negotiations"  was  admissible  to  remove  the  ambiguity. 
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words  of  a  particular  contract  may  appear  on  its  face  it  is 
always  open  to  the  parties  to  the  contract  to  prove  that  by 
the  general  and  accepted  usage  of  the  trade  or  business  in 
which  both  parties  are  engaged  and  to  which  the  contract 
applies  the  words  have  acquired  a  meaning  different  from 
their  ordinary  and  popular  sense. "^ 

Second,  as  respects  "introduction  of  evidence,  apart  from  evi- 
dence of  trade  usage"  (p.  561-562)  : 

"Where  no  extrinsic  evidence  is  offered  courts  are  too  fre- 
quently compelled  to  construe  ambiguities  and  to  reconcile 
inconsistencies  by  a  consideration  of  the  contracts  on  their 
face;  but  where  extrinsic  evidence  is  offered  to  explain  incon- 
sistent provisions  in  a  contract  courts  should  not  strain  to 
find  a  clear  meaning  in  an  ambiguous  document,  and  having 
done  so  exclude  the  extrinsic  evidence  on  the  ground  that  as 
so  construed  no  ambiguity  exists.  The  true  interpretation  of 
every  instrument  being  manifestly  that  which  will  make  the 
instrument  speak  the  intention  of  the  party  at  the  time  \\.  was 
made,  it  has  always  been  considered  an  exception,  or  perhaps 
a  corollary,  to  the  general  rule  above  stated,  that  when  any 
doubt  arises  upon  the  true  sense  and  meaning  of  the  words 
themselves,  or  any  difficulty  as  to  their  application  under  the 
surrounding  circumstances,  the  sense  and  meaning  of  the 
language  may  be  investigated  and  ascertained  by  evidence 
dehors  the  instrument  itself.'  " 


8.  The  court  here  cited  Civil  Code,  Sec.  1644;  Code  Civ.  Proc,  Sec. 
1861;  Rest,  Contracts,  Sec.  246(a);  2  Williston  on  Sales,  2d  ed..  Sec. 
618,  p.  1556;  3  Williston  on  Contracts,  rev.  ed.,  Sec.  648,  pp.  1871-2, 
Sec.  650,  pp.  1874-9;  9  Wigmore  on  Evidence,  3d  ed..  Sec.  2463,  p.  204; 
25  C.J.S.,  Customs  and  Usages,  Sec.  24,  pp.  111-2,  17  C.J.,  Id.,  Sec.  61, 
pp.  498-9;  12  Am.  Jur.  Contracts,  Sec.  237,  pp.  762-3;  note  89  A.L.R. 
p.  1228,  et  seq. 

The  Restatement  of  Contracts,  Section  246(a),  comment,  states  "The 
rule  *  *  *  is  not  confined  to  unfamiliar  words  or  to  words  often  used  am- 
biguously. Familiar  words  may  have  different  meanings  in  different  places. 
A  usage  may  show  that  the  meaning  of  a  written  contract  is  different  from 
an  apparently  clear  meaning  which  the  writing  would  otherwise  bear." 
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This  Court  has  ruled  the  same  way,  even  in  the  days  before 
Erie  v.  Tompkins  estabhshed  that  state  law  must  be  followed  on 
non-federal  questions.  Thus,  in  Consolidated  Coppermines  Corp. 
V.  Nevada  C.  Copper  Co.,  64  F.2d  440  (adoptmg  opinion  in  44 
F.2d  192,  cer.  den.  290  U.S.  664),  a  mining  case  like  the  present, 
on  the  basis  of  extrinsic  evidence  this  Court  affirmed  a  judgment 
construing  contract  words,  "all  of  the  ore",  to  mean  only  all 
underground  ore  and  not  shovel-mined  ore;  i.e.,  that  it  did  not  in 
fact  mean  ''ail  the  ore". 

The  United  States  Supreme  Court  has  long  held  that  resort  may 
always  be  had  to  the  circumstances  in  which  the  contract  was  made. 
Lotvrey  v.  Hawaii,  206  U.S.  206,  218,  219-222;  United  States  v. 
Bethlehem  Steel  Co.,  205  U.S.  105,  117-118;  Harten  v.  Loffler,  212 
U.S.  397,  404. 

In  fact,  there  is  a  great  body  of  outstanding  authority  that 
extrinsic  evidence  is  always  admissible  whether  a  contract  is  am- 
biguous on  its  face  or  not.  United  States  v.  Bethlehem  Steel  Co., 
supra,  is  noted  in  United  States  v.  Lennox  Metal  Manufacturing 
Co.,  225  F.2d  302  (2  Cir.  1955),  as  so  holding,  as  are  California 
decisions,  Corbin  on  Contracts  and  9  Wigmore  on  Evidence  (3rd 
ed.),  Sec.  2461,  et  seq.'*  Thus  Professor  Corbin,  in  the  latest  and 


9.     The  Lennox  case  states: 
"The  'ambiguity-on-its-face'   rule  is  a  vestigial  remain  of  a  notion  pre- 
vailing in  'primitive  law'  *  *  *  [310] 

"Even  if  a  word  in  a  written  agreement  is  not  ambiguous  on  its  face, 
the  better  authorities  hold  that  its  context,  its  'environment,'  must  be  taken 
into  account  in  deciding  what  the  parties  mutually  had  in  mind  when  they 
used  that  verbal  symbol. 

"The  problem  of  interpreting  a  contract  is,  of  course,  that  of  under- 
standing the  communication  between  the  parties  *  *  *  [310}  Judge 
Learned  Hand  has  sagely  warned  that,  in  attempting  a  solution,  it  is  'one 
of  the  surest  indexes  of  a  mature  and  developed  jurisprudence  not  to  make 
a  fortress  out  of  the  dictionary  *  *  *'  [311]  *  *  *  '[T}he  law  requires 
the  court  to  put  itself  as  nearly  as  possible,  in  the  position  of  the  parties, 
with  their  knowledge  and  their  ignorance,  with  their  language  and  their 
usage.  It  is  the  meaning  *  *  >i«  of  the  parties,  thus  determined,  that  must 
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most  thorough  treatise  on  the  subject,  inquires  whether  "words 
[are]  ever  so  "plain  and  clear'  as  to  exclude  proof  of  surrounding 
circumstances  and  other  extrinsic  aids  to  interpretation"  and 
doubts  that  they  are  (3  Corbin  on  Contracts,  Sec.  542,  p.  66). 
He  states  that  cases  so  holding  "should  be  subjected  to  constant 
attack  and  disapproval"  because  "it  is  easy  to  jump  to  a  con- 
clusion" (3  Corbin  p.  71). 

But  without  going  so  far,  the  courts  almost  universally  agree,  in 
the  language  of  the  Body-Steffner  case,  that  if  there  is  the  least 
sign  of  ambiguity,  then  extrinsic  evidence  should  be  admitted  and 
that  the  court  should  not  strain  to  find  absence  of  ambiguity.  Thus 
in  United  States  v.  Lennox  Manufacturing  Co.,  225  F.2d  302  (2 
Cir.  1955),  it  is  said: 

"*  *  *  even  those  courts  which  still  say  ambiguity  is  a  neces- 
sary condition  of  considering  such  extrinsic  evidence  are 
quick  to  find  such  ambiguity,  on  slight  grounds,  when  the 
extrinsic  evidence  is  convincing"  (313). 

In  Barham  v.  Barham,  33  Cal.  2d  4l6,  202  P.2d  289,  the  Su- 
preme Court  of  California  sums  up  the  rules  of  interpretation: 
"Where  any  doubt  exists  as  to  the  purport  of  the  parties' 
dealings  as  expressed  in  the  wording  of  their  contract,  the 

be  given  legal  effect.'  " 

In  Body-Stefjner  Co.  v.  Flotill  Products,  63  C.A.  2d  555,  562,  147  P.2d 
84,  the  court  similarly  said: 

"There  is  a  considerable  body  of  opinion  among  students  of  the  subject 
whose  conclusions  are  entitled  to  the  greatest  respect  that  parol  evidence 
should  always  be  admissible  to  show  the  sense  in  which  the  contracting 
parties  used  and  understood  the  language  of  their  written  contracts." 

See  also  Wells  v.  Wells,  74  C.A.  2d  449,  169  Pac.  2d  23  and  Uftion  Oil 
Co.  V.  Union  Sugar  Co.,  31  Cal.  2d  300,  306,  188  Pac.  2d  470,  which 
cites,  in  support  of  the  view  that  "extrinsic  evidence  is  generally  admissible 
to  show  the  sense  in  which  the  parties  used  language  embodied  in  the  con- 
tract, whether  or  not  the  words  appear  ambiguous  to  the  reader".  Univer- 
sal Sales  Corp.  v.  California  etc.  Mfg.  Co.,  20  Cal.  2d  751,  776,  128  P.2d 
665;  Rest.  Contracts,  §242,  comment  a;  Holmes,  The  Theory  of  Legal 
biterpretation,  12  Harv,  L.  Rev.  417,  420;  9  Wigmore  on  Evidence  (3d 
ed.)  §§  2458-2478;  McBaine,  The  Rule  Against  Disturbing  Plain  Meaning 
of  Writings,  31  Cal.  L.  Rev.  145. 
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court  may  look  to  the  circumstances  surrounding  its  execution 
— including  the  object,  nature  and  subject  matter  of  the 
agreement  [citation] — as  well  as  to  subsequent  acts  or  dec- 
larations of  the  parties  'shedding  light  upon  the  question  of 
their  mutual  intention  at  the  time  of  contracting'  [citation]."^" 

II. 
Where  Extrinsic  Evidence  Is  Admissible  in  Aid  of  Construction  of 
a  Contract,  a  Summary  Judgment  Is  Not  Permissible,  and  the 
Case  Must  Be  Tried. 

When  extrinsic  evidence  is  admissible,  construction  cannot  be 
disposed  of  by  summary  judgment  or  by  reference  to  affidavits.  As 
said  in  6  Moore's  Federal  Practice  (2d  ed.)  Sec.  56.17(43) : 

"*  *  *  where  the  contract  is  ambiguous  and  there  is  a  genu- 
ine factual  issue  as  to  its  meaning,  summary  judgment  should 
be  denied." 

In  Bow  Hall  Corp.  v.  General  Motors  Corp.,  164  F.2d  770,  771, 
772  (2  Cir.)  the  court,  noting  that  extrinsic  evidence  was  admis- 
sible to  interpret  the  contract  before  it,  said: 

"Plaintiff  was  therefore  entitled  to  a  trial  at  which  it  might 
offer  evidence — including  the  testimony  of  its  own  officers 
and  of  defendant's  officers  or  other  employees — in  aid  of  an 
interpretation  *  *  *" 

In  Dale  v.  Preg,  204  F  2d  434,  435  (9  Cir.)  this  Court  summed 
up  the  principle: 

"By  their  amended  answer  appellants  placed  in  issue  the 
meaning  of  the  agreement.  The  principal  question  on  this 


10.  Compare  the  recent  decision  of  the  Court  of  Claims  in  Blackburn 
V.  United  States,  116  F.  Supp.  584,  586  (1953)  where  a  summary  judg- 
ment was  denied,  the  court  saying: 

"The  language  inserted  in  the  contract  is  by  no  means  so  clear,  // 
language  ever  is  so  clear,  as  to  make  inadmissible  evidence  as  to 
what  the  parties  to  the  contract  intended  it  to  mean.  That  intention,  if 
it  is  mutual,  is  the  essence  of  any  contract,  and  the  parties  to  it  are 
privileged  to  use  whatever  form  of  shorthand,  code,  trade,  ungram- 
matical,  or  other  expression  they  may  hit  upon.  They  may  make 
trouble  for  themselves  and  for  a  court  by  their  unorthodox  expression, 
but  they  do  not  forfeit  their  rights." 
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appeal  is  whether  this  was  an  issue  of  fact.  If  it  was,  it  was 
error  to  grant  summary  judgment.  ***j£***  j-j^^  ^-Qn- 
tract  can  be  said  to  be  obscure  or  ambiguous  in  its  terms,  as 
appellants  contend,  then  its  meaning  was  a  question  of  fact 
and  extrinsic  evidence  should  have  been  received  in  aid  of  its 
interpretation." 

In  Detsch  &  Co.  v.  American  Products  Co.,  152  F.2d  473  (9 
Cir.),  this  Court  (per  Denman,  C.J.)  reversed  a  summary  judg- 
ment because  extrinsic  evidence  might  be  pertinent  to  the  inter- 
pretation of  the  contract. 

In  Farrand  Optical  Co.  v.  United  States,  107  F.  Supp.  93,  96 
(S.D.  N.Y.): 

"*  *  *  where  a  contract  is  ambiguous  and  parol  evidence 
is  relevant  and  material  to  the  issue  of  construction,  a  ques- 
tion of  fact  is  presented.  Rolle  Mfg.  Co.  v.  Marco  Chemicals 
Inc.,  D.C.,  92  F.  Supp.  218.  A  trial  then  should  be  had  where 
the  parties  may  offer  relevant  evidence  on  the  issue." 

And  in  the  Rolle  case,  here  cited,  the  court  observed: 

"The  parties  must  therefore  be  afforded  the  opportunity  to 
offer  proof,  not  by  affidavit  but  on  a  trial  of  the  action. 

"*  *  *  Where  the  contract  is  ambiguous  and  parol  evi- 
dence is  relevant  and  material  to  the  issue  of  construction, 
the  construction  of  the  contract  is  a  question  of  fact."  (92  F. 
Supp.  at  219,  220). 1' 

THE  FACT  THAT  APPELLEE  MOVED  FOR  A  SUMMARY  JUDGMENT  DOES  NOT 
JUSTIFY  THE  ENTRY  OF  A  SUMMARY  JUDGMENT  AGAINST  IT. 

We  anticipate  the  argument  that  appellee  opened  itself  to  a 
summary  judgment  against  it  by  moving  for  one  against  appellant. 
Such  a  contention  would  have  no  merit. 

Appellant  did  not  itself  move  for  summary  judgment.  Appellee 
was  never  warned  or  apprised  that  if  it  should  be  held  that  the 


11.     Accord:   Golden  v.  Popper  Shoe  Corporation,  94  F.  Supp.    100 
(D.  Mass.). 
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contract  did  not  unambiguously  mean  what  appellee  contends,  then 
its  adversary  would  ask  for  an  opposite  summary  construction  as 
a  matter  of  law  and  without  evidence.  Had  it  been  so  apprised, 
appellee  could  and  would  have  pointed  to  numerous  relevant 
extrinsic  circumstances  of  which  it  would  offer  evidence,  and 
which  would  entitle  it  to  a  trial  of  the  meaning  of  the  contract  as 
an  issue  of  fact. 

Courts  have  disagreed  whether,  if  one  party  moves  for  a  sum- 
mary judgment,  the  District  Court  can  grant  a  summary  judgment 
in  favor  of  the  other  who  has  not  so  moved.  In  Fountain  v.  Filson, 
336  U.S.   681,  the  Supreme  Court  avoided  that  question.^-  But 
obviously  the  situation  where  appellant  had  not  moved   for  a 
summary  judgment  is  no  better  than  if  he  had.  In  Hycon  Manufac- 
turing Company  v.  H.  Koch  &  Sons,  219  F.2d  353  (9  Cir.  1955) 
this  Court  held,  and  in  Walling  v.  Richmond  Screiv  Anchor  Co., 
154  F.2d  780,  784  (2  Cir.),  cer.  den.  328  U.S.  870,  the  court  said: 
"It  does  not  follow  that,  merely  because  each  side  moves  for 
a  summary  judgment,  there  is  no  issue  of  material  fact.  For, 
although  a  defendant  may,  on  his  own  motion,  assert  that, 
accepting  his  legal  theory,  the  facts  are  undisputed,  he  may 
be  able  and  should  always  be  allowed  to  show  that,  if  plain- 
tiff's legal  theory  be  adopted,  a  genuine  dispute  as  to  a  mate- 
rial fact  exists. "^'^ 


12.  See  discussion,  6  Moore's  Fed.  Prac.  (2d  ed.)  §  56.12,  p.  2088. 
In  Fountain  v.  Filson,  supra,  the  Supreme  Court  said : 

"We  need  not  pass  on  the  propriety  of  an  order  for  summary  judg- 
ment by  a  district  court  in  favor  of  one  party  after  the  opposite  party 
has  moved  for  a  summary  judgment  *  *  *."  (p.  682-683) 

The  Supreme  Court's  Advisory  Committee  on  Rules  for  Civil  Procedure 
seeks  to  settle  this  question  by  a  proposed  amendment  to  Rule  56.  See 
"Report  on  Proposed  Amendments  to  the  Rules  of  Civil  Procedure  for  the 
United  States  District  Courts,"  (October  1955,  Government  Printing  Of- 
fice) p.  57,  comment  under  proposed  amendment  to  Rule  56. 

13.  Followed  and  quoted  in  Krug  v.  Santa  Fe  Pac.  R.  Co.,  158  F.2d 
317  (D.C  Cir.)  and  in  Garrett  Biblical  Institute  r.  American  University, 
163  F.2d  265,  266  (D.C.  Cir.). 
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Or,  as  said  by  this  Court  in  the  Hycon  case,  there  may  be  "postu- 
lates of  fact  involved  in  the  diametrically  opposite  positions  of  the 
respective  litigants"  and  "both  contentions  of  fact  could  not  be 
true." 

The  Hycon  case  cites  Begnaud  v.  White,  170  F.2d  323  (6  Cir.), 
where  the  court  said  (p.  327)  : 

"The  fact  that  both  parties  make  motions  for  summary 
judgment,  and  each  contends  in  support  of  his  respective 
motion  that  no  genuine  issue  of  fact  exists,  does  not  require 
the  Court  to  rule  that  no  fact  issue  exists.  Each,  in  support  of 
his  own  motion,  may  be  willing  to  concede  certain  contentions 
of  his  opponent,  which  concession,  however,  is  only  for  the 
purpose  of  the  pending  motion.  If  the  motion  is  overruled, 
the  concession  is  no  longer  effective.  Appellants'  concession 
that  no  genuine  issue  of  fact  existed  was  made  in  support  of 
its  own  motion  for  summary  judgment.  We  do  not  think  that 
the  concession  continues  over  into  the  Court's  separate  con- 
sideration of  appellee's  motion  for  summary  judgment  in  his 
behalf  after  appellants'  motion  was  overruled." 

And  see,  generally,  6  Moore's  Fed.  Practice,  pp.  2089,  2092,  et  seq. 

As  Moore  states  (p.  2089)  : 

"Care  should,  of  course,  be  taken  by  the  district  court  to 
determine  that  the  party  against  whom  summary  judgment  is 
rendered  has  had  a  full  and  fair  opportunity  to  meet  the 
proposition  that  there  is  no  genuine  issue  of  material  fact  to 
be  tried  *  *  *." 

Under  R.C.P.  Rule  12(b)  a  case  cannot  be  disposed  of  as  on 
motion  for  summary  judgment  unless  the  party  against  whom  it  is 
to  be  issued  has  been  apprised  by  court  or  counsel  that  such  relief 
is  sought,  so  that  he  has  full  opportunity  to  make  a  showing  to 
meet  it,  and  thus  protect  his  right  to  a  trial. 

This  brings  us  to  the  question  of  this  Court's  power  and  function. 
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III. 

It  Foilov;s  Thcst  an  Appelate  Court-  May  Not  Construe  the  Contract 
and  Certainly  Cannot  Do  So  Before  a  Trial.  Here  Fountain  v. 
Filson,  336U.S.  681. 

From  the  principles  limiting  a  trial  court's  power  to  construe  a 
contract  summarily,  it  follows,  a  fortiori,  that  an  appellate  court, 
in  reversing  a  summary  judgment  rendered  for  appellee  should  not 
direct  entry  of  a  summary  judgment  against  appellee.  Here  appel- 
lee, by  its  motion  for  a  summary  judgment,  contended  that  the  con- 
tract on  its  face  unambiguously  possessed  the  construction  // 
advocated.  It  did  not  thereby  concede  or  stipulate  that  should  a 
court  disagree  with  it,  the  contract  could  then  be  construed  on  its 
face  alone.  The  District  Court  agreed  with  appellee's  legal  theory. 
But  when  this  Court  disagreed,  it  does  not  follow  that  appellee 
may  be  deprived  of  the  right  to  a  trial  and  the  opportunity  of  offer- 
ing extrinsic  evidence  by  documentary  and  oral  testimony  that 
would  substantiate  its  construction  or  negative  any  other  construc- 
tion. 

Up  to  the  moment  this  Court  concluded  that  the  judgment  of 
the  District  Court  should  be  reversed,  its  considerations  were 
necessarily  governed  by  the  principle  that  all  doubts  had  to  be 
resolved  against  the  party  who  had  obtained  the  summary  judg- 
ment, i.e.,  appellee.  Grifeth  v.  Utah  Power  &  Light  Co.,  226  F.2d 
661,  669  (9  Cir.).  But  on  the  instant  it  concluded  to  reverse,  and 
then  proceeded  ex  mero  motu  to  the  question  whether  it  should 
direct  a  summary  construction  against  appellee,  the  field  was 
reversed  and  it  became  necessary  to  resolve  all  doubts  about  the 
existence  of  an  issue  of  fact  in  favor  of  appellee,  and  particularly 
so  since  the  question  thus  became  whether  to  order  a  summary 
judgment  for  one  who  had  not  moved  for  it,  against  one  who  had 
had  no  opportunity  to  oppose  \i,  and  on  an  incomplete  record. 

In  Fountain  v.  Filson,  336  U.S.  681,  on  appeal  from  a  summary 
judgment  for  a  defendant,  the  Court  of  Appeals  remanded  the 
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case  to  the  district  court  with  directions  to  enter  a  money  judgment 
for  plaintiff,  just  as  here  this  Court's  decision  leaves  open  a 
trial  only  to  determine  the  amount  of  money  due.  In  reaching  its 
decision  the  Court  of  Appeals  examined  depositions  just  as  here 
this  Court,  at  its  opinion  shows,  examined  and  relied  on  affidavits 
submitted  by  appellee.  (See  discussion  p.  21,  infra).  The  Supreme 
Court  granted  certiorari  and  in  the  same  order,  without  further 
briefs  or  argument,  reversed,  saying: 

"In  Globe  Liquor  Co.  v.  San  Roman,  332  U.S.  571  (1948), 
and  Cone  v.  West  Virginia  Paper  Co.,  330  U.S.  212  (1947), 
we  held  that  judgment  notwithstanding  the  verdict  could  not 
be  given  in  the  Court  of  Appeals  in  favor  of  a  party  who  had 
lost  in  the  trial  court  and  who  had  not  there  moved  for  such 
relief.  One  of  the  reasons  for  so  holding  was  that  otherwise 
the  party  who  had  won  in  the  trial  court  would  be  deprived 
of  any  opportunity  to  remedy  the  defect  which  the  appellate 
court  discovered  in  his  case.  He  would  have  had  such  an 
opportunity  if  a  proper  motion  had  been  made  by  his  oppon- 
ent in  the  trial  court.  The  same  principle  interdicts,  a  fortiori, 
the  appellate  court  order  for  summary  judgment  here.  Sum- 
mary judgment  may  be  given,  under  Rule  56,  only  if  there  is 
no  dispute  as  to  any  material  fact.  *  *  *  When  the  Court  of 
Appeals  concluded  that  the  trial  court  should  have  considered 
a  claim  for  personal  judgment  it  was  error  for  it  to  deprive 
Mrs.  Fountain  of  an  opportunity  to  dispute  the  facts  material 
to  that  claim  by  ordering  summary  judgment  against  her." 

Discussing  this  subject,  Moore's  Federal  Practice  states  (p. 
2091)  that  an  appellate  court,  when  reversing  summary  judgment 
for  one  party,  cannot  direct  a  summary  judgment  for  the  other 
unless 

"it  is  clear  that  both  sides  [had]  presented  all  the  facts  as 
though  the  hearing  v/ere  a  final  one  *  *  *.  [A]  party  in  whose 
favor  summary  judgment  is  rendered  has  the  burden  of  estab- 
lishing that  there  are  no  disputed  material  facts.  It  does  not, 
therefore,  follow  that  because  summary  judgment  in  favor  of 
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the  defendant  on  the  issue  of  personal  Hability  was  erroneous 
that  summary  judgment  for  the  plaintiff  on  that  issue  is 
proper.  Unless,  then,  the  case  is  clear,  within  the  qualifica- 
tions, and  limitations  just  stated,  the  appellate  court  should 
not  order  summary  judgment  for  the  nonmoving  party,  but 
should  remand  for  further  development  of  the  case  *  *  *." 

This,  says  Moore  (p.  2095),  is  true  even  where  the  appellant  had 
himself  made  a  motion  for  summary  judgment  and  had  thereby 
"apprised  his  adversary,  who  also  had  moved  for  summary 
judgment,  that  he  should  be  prepared  to  meet  the  appellant's 
position  that  on  the  undisputed  facts  appellant  was  entitled 
to  judgment  as  a  matter  of  law." 

Even  in  that  situation  "the  appellate  court  should  he  quite  certain 
that  no  further  exploration  of  the  facts  is  in  order." 
These  principles  control  the  present  case. 

The  construction  of  a  contract  is  primarily  the  function  of  the 
trial  court.  The  function  of  an  appellate  court  is  merely  to  review 
that  construction,  not  to  act  ab  initio.  After  the  introduction  of 
evidence  at  a  future  trial,  the  District  Court  will  reach  a  construc- 
tion. On  appeal  from  that  judgment,  this  Court's  task  could  only 
be  to  determine  v/hether  the  evidence  adduced,  added  to  the  face 
of  the  contract,  was  sufiicient  support  for  the  decision.  This  Court 
could  not  substitute  its  own  view;  it  could  only  reverse  "if  clearly 
erroneous". 

As  said  by  this  Court  in  Hycon  Manufacturing  Company  v.  H. 
Koch  &  Sons.  219  F.2d  353,  355  (9  Cir.) , 

"No  authority  is  given  except  to  District  Courts  to  make  new 
findings  of  fact.  Presently  our  sole  function  *  *  *  is  to  re- 
examine judicially,  criticize  and  set  aside  if  'clearly  errone- 
ous.' The  existence  of  the  basis  of  fact  in  documentary  form 
or  in  agreed  statement  of  the  parties  does  not  transmute  such 
propositions  into  questions  of  law." 
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In  Arnstein  v.  Porter,  154  F.2d  464,  474  (2  Cir.),  it  was  said 
that  one  must  not 

"convert  an  appellate  court  into  a  trial  court.  The  avowed 
purpose  of  those  who  sponsored  the  summary  judgment  prac- 
tices was  to  eliminate  needless  trials  *  *  *  In  the  attempt  to 
apply  that  reform — to  avoid  what  is  alleged  to  be  a  needless 
trial  in  a  trial  court — we  should  not  conduct  a  trial  in  this 
court.  Where  the  facts  are  thus  in  real  dispute,  it  is  our  func- 
tion, after  a  trial  in  the  lower  court,  to  review  its  legal  con- 
clusions and,  with  reference  to  its  findings  of  fact,  to  deter- 
mine not  whether  we  would  ourselves  have  made  them,  but 
merely  whether  they  rest  on  sufficient  evidence  in  the  record 
*  *  *  in  reviewing  a  judgment  *  *  *  ours  must  be  a  limited 
function.  This  is  not,  and  must  not  be,  a  trial  court.  Such  a 
court  has  a  duty  more  difficult  and  important  than  ours." 

Construction  of  a  contract  with  the  aid  of  extrinsic  evidence  is 
a  matter  of  inferences.  Inferences  are  themselves  facts,  and  a  trial 
court's  findings  thereon,  like  any  other  findings,  are  controlling 
unless  clearly  erroneous.  Walling  v.  General  Industries  Co.,  330 
U.S.  545,  550;  Tennant  v.  Peoria  &  P.  U.  Ry.  Co.,  321  U.S.  29,  35. 
This  Court  has  said  that  "any  attempt  on  the  part  of  the  appellate 
court  to  draw  an  inference  of  fact  [contrary  to  one  not  clearly 
erroneous}  constitutes  a  'usurpation  of  the  province  of  the  trial 
court'  ".  United  States  v.  Fotopulos,  180  F.2d  631,  635  (9  Cir.). 
And  see  Estate  of  Bristol,  23.Cal.  2d  221,  143  P.2d  689,  and 
Estate  of  Rule,  25  Cal.  2d  1,  152  P.2d  1003,  where  it  is  said  that 
an  appellate  court  may  not  supplant  the  trial  court's  interpretation 
of  a  contract  where  extrinsic  evidence  has  been  received  which  per- 
mits diverse  inferences. 

The  Supreme  Court's  Advisory  Committee  praises  this  Court's 
decision  in  Quon  v.  Niagara  Fire  Ins.  Co.  of  Netv  York,  190  F.2d 
257  (9  Cir.)  ,^^  where  it  was  aptly  said: 


14.     Report  of  October  1955,  p.  53,  comment  under  proposed  amend- 
ment to  Rule  52. 
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"The  writing  under  these  circumstances  must  be  viewed  in  its 
setting  together  with  all  the  other  evidence  in  light  of  the 
credibility  accorded  the  witness.  Here  the  writing  is  one  of 
the  collateral  facts.  *  *  *" 

"Under  such  circumstances,  the  use  of  the  cliche  that  the 
appellate  court  is  in  as  good  a  position  as  the  trial  judge  to 
construe  a  writing  is  futile.  The  maxim  is  not  true,  as  often 
happens  with  stereotyped  sayings,  in  this  situation.  Here  the 
construction  entered  into  a  finding  of  fact  which  cannot  be  set 
aside  unless  clearly  erroneous.  In  attributing  imperative 
influence  to  a  writing,  courts  would  be  reverting  to  the 
authoritarian  doctrine  of  medieval  scholasticism.  Wigmore's 
language  made  a  destructive  criticism  of  this  view:  '*  *  *  a 
writing  is,  of  itself  alone  considered,  nothing, — simply 
nothing.  It  must  take  life  and  efficacy  from  other  facts,  to 
which  it  owes  its  birth;  and  these  facts,  as  its  creator,  have 
as  great  a  right  to  be  known  and  considered  as  their  creature 
has.  *  *  *  There  is  no  magic  in  the  writing  itself.  It  hangs 
in  mid-air,  incapable  of  self-support,  until  some  foundation 
of  other  facts  has  been  built  for  it.'  9  Wigmore  on  Evidence, 
3rd  Ed.,  5."'^ 

The  fact  that  a  case  is  to  be  court  tried  instead  of  jury  tried  is 
irrelevant.  The  same  principles  apply.^^ 


1  5.  Numerous  other  decisions  of  this  Court  can  be  cited  on  the  limited 
function  of  an  appellate  court.  E.g.,  Waialua  Agr.  Co.  v.  Aianeja,  178  F.2d 
603;  Helbush  v.  Finkle,  170  F.2d  41;  Paramount  Pest  Control  Service  r. 
Brewer,  170  F.2d  553;  Jacuzzi  Bros.  r.  Berkeley  Pump  Co.,  191  F.2d  632, 
637. 

16.  As  said  by  the  Second  Circuit  in  Colby  v.  Klune,  178  F.2d  872,  874: 
"Nor  is  the  situation  different  because  the  trial  will  be  before  a  trial 
judge  without  a  jury.  For  how  can  the  judge  know,  previous  to  trial, 
from  reading  paper  testimony,  what  he  will  think  of  the  testimony 
if  and  when,  at  a  trial,  he  sees  and  hears  the  witnesses.'^" 
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IV. 

Appellee  Is  Entitled  to  a  Trial  in  Order  to  Offer  Extrinsic  Evidence 
in  Aid  of  the  Construction  of  the  Contract. 

We  come  now  to  the  question  whether  the  contract  calls  for 
extrinsic  evidence.  In  answering  that  question,  we  need  not  rely 
on  the  principle  that  one  has  a  right  to  a  trial  where  "there  is  any 
doubt  as  to  whether  there  is  a  fact  issue",  Grijjeth  r.  Utah  Power 
&  Light  Co.,  226  F.2d  661,  669  (9  Cir.),  or  "the  slightest  doubt", 
Gottlieb  V.  Isemnan,  215  F.2d  184,  186  (1  Cir.),  Doehler  Metal 
Furniture  Co.  v.  United  States,  149  F.2d  130  (2  Cir.)^^ 

Here  the  matter,  we  submit,  is  clear. 

A.  THIS  COURT  HAS  ITSELF  GONE  OUTSIDE  OF  THE  FACE  OF  THE  CON- 
TRACT INTO  AFFIDAVITS  FOR  EXTRINSIC  EVIDENCE  TO  REACH  ITS 
CONSTRUCTION.  THUS  DECIDING  AN  ISSUE  OF  FACT  WITHOUT  TRIAL. 

This  Court  has  itself  resorted  to  extrinsic  circumstances  to  reach 
its  interpretation.  Its  opinion  states  (pp.  1-2)  : 

"Bradley's  mines  are  situated  near  Stibnite,  Idaho,  some 
80  miles  from  the  nearest  railway  station  at  Cascade.  *  *  * 
The  ores  are  of  a  very  low  grade,  consisting  principally  of 
antimony  and  gold.  The  wagon  road  from  Stibnite  to  Cas- 
cade is  over  high  mountainous  territory  at  points  exceeding 
seven  thousand  feet  in  elevation;  it  is  not  hard  surfaced  and 
due  to  weather  conditions  is  for  considerable  periods  during 
the  winter  months  either  closed  to  or  unsuitable  for  use  in  the 
transportation  of  heavy  material. 

"*  *  *  Bradley  erected  a  concentration  plant  at  Stibnite 
near  the  mines.  That  plant  produced  bulky  concentrates  to  be 
carried  over  the  eighty  miles  of  unsurfaced  mountain  road  to 
the  railroad  at  Cascade." 


17.  Or  "if  the  slightest  issue  of  fact  is  presented",  Metropolitan  Life 
Ins.  Co.  V.  Everett,  15  F.R.D.  498,  499;  or  "a  reasonable  indication  that 
a  material  fact  is  in  dispute",  Begnaud  v.  While,  170  F.2d  323  (6  Cir.). 
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These  facts  are  not  to  be  found  in  the  pleadings  or  the  contract, 
but  come  from  an  affidavit  of  John  D.  Bradley  (R.  52  at  59).  Yet 
they  are  facts  which  enter  into  the  Court's  reasoning,  for  the  opin- 
ion states  (p.  3)  : 

"It  is  obvious  that  with  a  vast  acreage  of  deposits  contem- 
plating 999  years  of  mining  it  was  most  likely  that  Bradley 
would  seek  to  avoid  the  cost  of  the  long  mountainous  unsur- 
faced  road  haul  of  its  concentrates,  by  having  built  or  itself 
building  a  smelter  near  the  mines." 

From  what  is  the  fact  thought  to  be  "obvious"? — not  from  the 
writing  itself,  but  from  the  fact  of  a  "long  mountainous  unsur- 
faced  road  haul".  But  that  is  an  extrinsic  circumstance  taken 
from  an  affidavit.  Again,  the  Court's  opinion  asserts  of  another 
statement 

"That  this  is  the  general  method  of  computing  the  price  paid 
by  smelters  also  appears  from  the  affidavit  of  Harold  E.  Lee, 
an  expert  witness." 

The  reference  is  to  R.  110. 

Since  extrinsic  circumstances  are  thus  to  be  consulted,  appellee 
is  (1 )  entitled  to  a  trial  ivhere  it  can  bring  living  witnesses,  rather 
than  be  relegated  to  affidavits, ^^  (2)  it  is  entitled  to  a  trial  by  a 
trial  court  rather  than  a  trial  by  an  appellate  court,  and  (3)  it  is 
entitled  to  produce  all  available  extrinsic  circumstances  and  not 
have  the  case  decided  on  what  happened  to  be  in  a  record  made 
for  other  purposes. 

As  we  have  seen,  the  Court  cannot  decide  this  case  against 
appellee  on  the  basis  of  these  affidavits,  just  because  they  were 
filed  by  appellee.  Appellant  never  relied  on  them  in  support  of  its 


18.  The  summary  judgment  "procedure  is  not,  and  of  right  ought  not 
to  be,  a  substitute  for  a  trial  by  jury  or  judge,"  Griffeth  r.  Utah  Power  & 
Light  Co.,  226  F.2d  661,  669  (9  Cir.). 
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construction.   On  the  contrary,   appellant  moved  to  strike  these 
affidavits  as  inadmissible  evidence  (R.  71,  112) . 

Furthermore,  when  this  Court's  opinion  rests  upon  the  view  that 
it  was  "obvious"  that  Bradley  would  build  a  smelter  near  the 
mines,  it  has  resolved  a  question  of  credibility.  The  record  contains 
an  affidavit  of  appellant's  president,  Mr.  Oberbillig  (R.  114) 
which  states  (R.  122)  that  "[pjrior  to  the  execution  of  the  1941 
agreement  I  was  advised  by  the  representatives  of  the  Bradley 
Mining  Company  [appellee]  that  construction  of  a  smelter  close  to 
the  mining  properties  was  impracticable  because  of  the  lack  of  an 
adequate  power  supply"  and  that  power  first  became  available 
thereafter  when  Idaho  Power  Co.  built  a  high  voltage  line 
(R.  123). 

Does  Mr.  Oberbillig  state  the  facts  accurately  in  this  affidavit? 
Or  does  he  state  all  the  relevant  facts  .^  What  else  would  cross- 
examination  elicit  were  he  required  to  state  his  story  on  the  witness 
stand  .'^^^  Moreover,  were  appellee's  representatives  speaking  to 
him  truthfully  or  fairly  at  the  time.^  These  are  questions  of  credi- 
bility. If  Mr.  Oberbillig's  affidavit  is  accurate  and  if  appellee's  rep- 
resentatives were  honestly  stating  their  frame  of  mind  at  the  time, 
then  it  was  not  obvious  that  appellees  uere  contemplating  build- 
ing a  smelter  on  the  property.  "When  *  *  *  the  ascertainment  of 
the  facts  of  a  case  turns  on  credibility,  a  triable  issue  of  facts  exists, 
and  the  granting  of  a  summary  judgment  is  error."  Colby  v. 
Klune,  178  F.  2d  872,  873  (2  Cir.)  ;  Arnstein  v.  Porter,  154  F.  2d 
464  (2  Cir.) .  A  summary  judgment  may  not  be  used  to  "withdraw 
these  witnesses  from  cross-examination  *  *  *  their  credibility 
*  *  *  is  to  be  determined,  after  trial,  in  the  regular  manner." 
Sartor  v.  Arkansas  Gas  Corp..  321  U.  S.  620,  628. 


19.  Cf.  opinion  of  Pope,  J.  in  Griff eth  v.  Utah  Power  &  Light  Co.,  226 
F.2d  661,  675: — "His  affidavit  stated  *  *  *.  Cross-examination  could  be 
most  enlightening,  and  the  cross-examiner  would  be  entitled  to  ascertain  the 
accuracy  of  his  purported  memory  *  *  *." 
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B.  EVIDENCE  OF  EXTRINSIC  CIRCUMSTANCES  IS  ADMISSIBLE  BECAUSE 
THE  FACT  THAT  TWO  COURTS  HAVE  REACHED  OPPOSITE  CONCLU- 
SIONS ON  THE  MEANING  OF  THE  CONTRACT  SHOWS  THAT  IT  IS 
SUSCEPTIBLE  OF  DIFFERENT  MEANINGS  AND  THEREFORE  AMBIGUOUS. 

In  Salant  v.  Fox,  271  Fed.  449,  the  Third  Circuit  said  (p.  451) : 
"If  we  had  been  the  first  called  upon  to  interpret  this  con- 
tract we  should  have  regarded  its  language  as  clear  and 
unambiguous,  and  have  construed  it  accordingly;  but  as  the 
contract  has  been  submitted  to  another  court,  it  has  given  rise 
to  three  radically  different  interpretations,  we  must  assume 
that  its  language  is  ambiguous  and  is  susceptible  of  different 
meanings/' 

This  Court  similarly  held  in  United  States  v.  Dollar,  196  F.2d 
551,  where  it  reversed  a  summary  judgment  in  a  case  turning  on 
the  meaning  of  a  contract.  The  same  contract  had  been  in  issue  in 
Dollar  V.  Land  in  the  District  of  Columbia,  where  the  District 
Court  construed  the  contract  one  way  but  was  reversed  by  the 
Court  of  Appeals,  which  gave  it  a  different  construction.  This 
Court  said: 

'^The  facts  and  circumstances  before  the  courts  in  the  case 
decided  in  the  District  of  Columbia  Circuit  were  such  that 
reasonable  minds  not  only  could,  but  did,  draw  from  them 
opposing  inferences  as  to  the  nature  and  effect  of  the  trans- 
action. This  being  true  the  case  was  not  one  for  summary  dis- 
position, but  for  trial  and  findings.  Detsch  &  Co.  v.  Amer- 
ican Products  Co.,  9  Cir.,  152  F.  2d  473." 

In  Davis  v.  Basalt  Rock  Co.,  114  C.  A.  2d  300,  250  P.  2d  254 
(hearing  by  California  Supreme  Court  denied)  it  was  said  (p 
307): 

"We  readily  admit  *  *  *  that  both  sides  frequently  stated 
that  in  many  respects  concerning  the  disputes  between  them, 
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indeed  in  most,  the  contract  was  not  ambiguous,  but  on  the 
contrary  clear,  certain  and  not  to  be  misunderstood.  Never- 
theless, each  side  claimed  that  the  contract  clearly  declared  in 
the  way  they  interpreted  it,  and  just  as  clearly  excluded  the 
meaning  contended  for  by  the  opposing  side.  Such  a  situation 
is  a  familiar  one.  Such  a  situation  also  lends  support  to  a 
determination  that  a  contract  capable  of  stating  so  clearly 
such  opposite  things  is  sufficiently  ambiguous  to  justify  the 
calling  in  of  all  permissible  aids  for  its  proper  interpre- 
tation'' 

In  the  present  case  Circuit  Judge  Healy,  sitting  in  the  District 
Court,  held  that  the  contract  on  its  face  unambiguously  meant 
what  appellee  claims.  This  Court  feels  otherwise.  If  the  case  had 
to  be  decided  without  the  aid  of  extrinsic  evidence,  this  Court's 
decision  would  have  to  control.  But  the  fact  that  the  two  courts 
differ  shows  that  the  contract  is  "sufficiently  ambiguous  to  justify 
the  calling  in  of  all  permissible  aids  for  its  proper  interpretation" 
and  therefore  that  the  case  should  be  tried. 

Both  intellectual  humility  and  logic  lead  to  this  conclusion.  The 
term  "ambiguity"  in  the  sense  of  the  rule  under  consideration 
merely  means  that  the  contract  is  "susceptible  of  several  significa- 
tions", Salant  v.  Fox,  supra;  that  it  is  "capable  of  being  understood 
in  more  senses  than  one".  Whiting  Stoker  Co.  v.  Chicago  Stoker 
Corporation,  111  F.  2d  248,  250,  251  (7  Cir.),  or  that  the  "lan- 
guage used  is  fairly  susceptible  of  two  constructions"  or  ''any  doubt 
exists".  Bar  ham  v.  Bar  ham,  33  Cal.  2d  4 16,  202  P.  2d  289;  or,  as 
stated  in  Twin  Falls  Orchard  &  Fruit  Co.  v.  Salsbury,  20  Ida.  110, 
117  Pac.  118,  122,  "there  is  room  for  doubt",  or,  as  stated  in  Stone 
V.  Bradshaw,  64  Ida.  152,  128  P.2d  844,  "different  minds  might 
well  reach  different  conclusions".  California  law  and  Idaho  law 
concur  and  control.  Here  the  matter  is  not  open  to  surmise.  Differ- 
ent minds  have  reached  different  conclusions. 
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C.  A  REVIEW  OF  THE  CONTRACT  AND  OF  THE  AVAILABLE  EXTRINSIC 
EVIDENCE  SHOWS  THAT  THERE  SHOULD  BE  A  TRIAL  TO  RECEIVE  THE 
EVIDENCE. 

In  the  remainder  of  this  petition  we  point  to  the  questions 
raised  by  the  text  of  the  writing  and  to  the  available  extrinsic  evi- 
dence pertinent  to  their  solution.  If  the  case  should  be  tried  and 
this  evidence  received,  it  will,  we  feel,  compel  the  construction  we 
assert.  But  the  question  for  this  Court  is  something  less:  If  the 
trial  court  after  a  trial  adopts  appellee's  construction  on  the  basis 
of  the  evidence  and  the  witnesses,  would  the  evidence  support  it  ? 
If  so,  we  are  entitled  to  that  trial. 

1.  Smelting  Is  Not  Considered  Part  of  a  Miner's  Ordinary  Treatment  Processes, 
and  Values  Added  by  Smelting  Are  Not  Values  from  the  Mining  Property. 

The  basis  of  this  Court's  opinion  is  the  holding  that  where 
appellee  owns  the  smelter  the  "net  smelter  returns"  provision  of 
the  contract  does  not  apply  and  that  the  "net  revenue"  provision 
does.  It  is  therefore  necessary  to  examine  the  "net  revenue"  clause 
to  see  what  is  the  "net  revenue"  upon  which  the  5%  is  to  be  cal- 
culated. The  very  first  question  to  be  asked  and  answered  is:  Rei- 
enue  from  what? 

The  Court's  opinion  answers  this  question  only  by  a  tacit 
assumption  which  extrinsic  circumstances  will  show  to  be  imper- 
missible. 

The  "net  revenue"  clause  of  the  contract  reads  as  follows  (R. 

17): 

"By  net  revenue,  as  used  herein,  is  meant  the  amount  paid 
by  any  purchaser  from  the  sale  of  concentrates,  ores,  metals 
or  values  shipped,  taken  or  produced  from  said  properties, 
less  marketing  and  shipping  costs  from  Cascade,  Idaho." 

This  clause  restricts  "net  revenue"  to  revenue  ''from  said  prop- 
erties" (R.  17).  In  turn,  these  key  words  relate  back  to  the  para- 
mount clause  quoted  on  page  5,  supra,  which  provide  for  a  royalty 
"on  all  *  *  *  net  revenue  *  *  *  upon  and  for  all  minerals,  ores. 
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metals  or  values  *  *  *  mined,  extracted  or  taken  from  the  above 
described  mining  claims  *  *  *  or  from  any  lands,  grounds  or 
claims,  lodes,  or  deposits,  within  the  exterior  boundaries  of  said 
groups  of  claims"  (R.  15-16).  The  "properties"  are  the  mining 
claims  and  lands,  grounds,  lodes  or  deposits  within  their  bound- 
aries. 

Suppose  appellee  were  to  erect  a  warehouse  on  the  premises, 
ship  in  ore  or  metal  from  elsewhere  for  storage  and  then  reship. 
Would  revenue  from  that  ore  or  metal  be  revenue  from  ores  or 
metals  "shipped  from  the  properties"  ?  Patently  not. 

Or  suppose  appellee  should  do  custom  smelting  at  the  Yellow 
Pine  smelter,  i.e.,  suppose  it  should  buy  concentrates  produced  by 
others  from  mines  elsewhere  and  smelt  them.  Would  the  proceeds, 
when  appellee  resold,  be  revenue  from  the  properties  on  which  it 
had  to  pay  a  royalty.^  No  rational  man  would  say  so. 

The  simple  fact  is  that  a  pound  of  metal  content  in  a  mass  of 
concentrates  is  not  worth  the  samie  as  a  pound  of  refined  metal  as 
it  comes  from  a  smelter.  The  value  of  the  refined  metal  is  com- 
posed of  two  elements,  ( 1 )  the  value  taken  from  the  mining  prop- 
erty, and  (2)  an  additional  value  imparted  to  it  by  the  smelter 
in  refining  it  at  the  cost  of  labor,  power,  supplies  and  invest- 
ment of  capital. 

The  words  "net  revenue  from  the  properties"  or  "values  from 
the  properties"  cover  element  No.  1.  They  cannot  include  element 
No.  2. 

The  fact  becomes  crystal  clear  by  resort,  once  again,  to  extrinsic 
evidence — and  judicial  notice — of  universal  industry  usage,  which 
experts  will  testify  to  and  which  has  been  embodied  in  the  Internal 
Revenue  Code. 

Evidence  will  shovv'  that,  in  the  industry,  "mining"  is  understood 
to  include  every  step  from  the  extraction  up  through  crushing, 
milling,  concentrating  and  some  simple  treatment  processes.  But 
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//  has  never  been  deemed  to  include  smelting.  The  miner  commonly 
owns  and  operates  a  mill  and  concentrator,  but  he  almost  never 
owns  or  operates  the  smelter.  Crushing  and  concentrating  are 
"ordinary  treatment  processes  normally  applied  by  mine  owners  or 
operators  in  order  to  obtain  the  commercially  marketable  mineral 
product".  Smelting  is  not. 

Section  114(b)  (4)B  of  the  Internal  Revenue  Code  of  1939"^ 
specifically  defines  income  from  mining  property  in  reference  to 
depreciation  and  depletion  allowances.  We  quote: 

"As  used  in  this  paragraph  the  term  'gross  income  from  the 
property'  means  the  gross  income  from  mining.  The  term 
'mining',  as  used  herein  shall  be  considered  to  include  not 
merely  extraction  of  the  ores  or  minerals  from  the  ground  but 
also  ordinary  treatment  processes  normally  applied  by  mine 
owners  or  operators  in  order  to  obtain  the  commercially  mar- 
ketable mineral  product  or  products,  and  so  much  of  the 
transportation  of  ores  or  minerals  (whether  or  not  by  com- 
mon carrier)  from  the  point  of  extraction  from  the  ground 
to  the  plants  or  mills  in  which  the  ordinary  treatment  proc- 
esses are  applied  thereto.  *  *  *  The  term  'ordinary  treatment 
processes'  as  used  herein  shall  include  the  following:  *  *  * 
(iv)  in  the  case  of  lead,  zinc,  copper,  gold,  silver,  or  fluorspar 
ores,  potash,  and  ores  which  are  not  customarily  sold  in  the 
form  of  the  crude  mineral  product — crushing,  grinding  and 
beneficiation  by  concentration  (gravity,  flotation,  amalga- 
mation, electrostatic,  or  magnetic) ,  cyanidation,  leaching, 
crystallization,  precipitation  (but  not  including  as  an  ordinary 
treatment  process  electrolytic  deposition,  roasting,  thermal  or 
electric  smelting,  or  refining),  or  by  substantially  equivalent 
processes  or  combination  of  processes  used  in  the  separation 
or  extraction  of  the  product  or  products  from  the  ore,  includ- 
ing the  furnacing  of  quicksilver  ores.'' 


I 


20.  We  quote  the  Internal  Revenue  Code  of  1939  because  it  was  the 
text  in  effect  when  the  contract  was  made.  The  comparable  provisions  of 
the  Internal  Revenue  Code  of  1954  are  in  Section  613(c)  and  are  the 
same  except  for  paragraphing. 
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Certainly,  we  should  be  entitled  to  an  opportunity  to  prove  by 
expert  evidence  the  industry  distinction  which  this  statute  recog- 
nizes. To  put  it  succinctly,  there  is  a  di§erence  hetvjeen  mm'tng 
and  metallurg).  Certain  simple  metallurgical  processes  normally 
applied  by  mine  owners  or  operators  have  by  long  custom  come  to 
be  treated  as  part  of  the  mining,  but  the  metallurgical  process  par 
excellence — smelting — the  very  type  of  metallurgy  since  the  days 
of  Tubal-cain — has  not. 

Appellant's  own  pleadings  in  this  case  recognize  the  distinction 
between  revenue  or  values  ''from  the  properties"  and  additional 
revenue  or  value  obtained  from  subsequent  metallurgy.  In  drawing 
its  complaint  appellant  subconsciously  and  naturally  followed 
industry  usage,  and  thereby  the  complaint  substantiates  appellee's 
position.  Thus  the  complaint  alleges  (R.  7) : 

"That  at  the  time  said  agreement  was  entered  into  and 
thereafter  until  the  commencement  of  smelter  operations 
upon  the  mining  properties,  as  hereinafter  alleged,  defendant 
Bradley  Mining  Co.  mined,  extracted  and  took  from  said  min- 
ing properties  minerals,  ores,  metals  and  values,  consisting 
among  others  of -gold,  silver,  antimony,  tungsten,  sulphur, 
arsenic  and  copper." 

And  in  the  next  paragraph  (R.  8)  : 

"That  the  greater  part  of  the  minerals,  ores,  metals  and 
values  extracted  from  the  mining  properties  are,  and  since 
July  1949  have  been,  processed  through  said  Yellow  Pine 
smelter.  After  such  processing  the  saleable  products  are 
sold  *  *  *." 

Note  the  contrast:  Values  are  "mined",  "extracted"  or  "taken" 
"from  said  mining  properties".  Thereafter  they  are  processed 
through  said  Yellow  Pme  smelter. 

o 

Under  the  "net  revenue"  clause  of  the  agreement  appellant  is 
entitled  to  its  5%  of  the  values  derived  from  "mining" — i.e., 
"mined"  or  "extracted"  or  "taken"  "from  the  properties".  But  it  is 
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not  entitled  to  5%  on  the  additional  values  added  by  the  metal- 
lurgy. Yet  this  is  what  it  will  receive  if  it  is  given  5%  on  the 
aggregate  value  after  processing  without  a  deduction  of  smelting 
charges. 

The  distinction  becomes  obvious  by  realizing  that  one  person 
may  conduct  several  distinct  businesses.  If  he  does,  the  revenues 
he  receives  from  the  one  should  not  become  confused  with  the 
revenues  he  receives  from  another.-^ 

If  value  added  by  the  smelter  is  revenue  "from  the  properties", 
what  element  makes  it  so.^  Is  it  the  physical  location.^  Or  is  it  own- 
ership.^ Reflection  suffices  to  show  that  neither  of  these  elements 
should  be  relevant,  for  each  is  fortuitous. 

Suppose  a  third  party  had  bought  or  leased  enough  of  the  sur- 
face at  Yellow  Pine  to  erect  the  smelter  there,  did  so,  and  oper- 
ated it.  Surely  its  smelter  charges  would  be  deductible  before 
calculation  of  the  royalty.  Thus  location  is  not  a  relevant  factor. 

Suppose  that,  instead  of  building  a  smelter  at  Stibnite,  appellee 
had  taken  the  same  $2,000,000  (R.  47,  62),  which  that  smelter 
cost,  and  purchased  and  enlarged  the  Harshaw  smelter  at  El 
Segundo,  California.  No  one  would  contend  that  appellant  would 
thereby  become  entitled  to  the  windfall  of  having  its  5%  royalty 
calculated  before  deducting  the  smelter  charges  which  the  El 
Segundo  smelter  made.  Thus  ownership  '\s  not  a  relevant  factor. 

If  neither  ownership  nor  location  is  relevant,  does  a  combination 
of  the  two  alter  the  fact  that  smelting  is  a  separate  business  from 


21.  For  example,  assume  that  the  owner  of  a  cattle  ranch  sells  it  to 
another  for  a  purchase  price  to  consist  of  a  promise  to  pay  5%  of  the  value 
of  the  products  of  the  ranch,  which  has  been  raising  and  selling  cattle  on 
the  hoof.  The  price  of  beef  on-the-hoof  is  25('  a  pound.  Years  later 
the  new  owner  builds  a  slaughterhouse,  invests  his  capital  and  pays  for 
labor,  in  order  to  sell  dressed  beef  at  50^^  per  pound.  Or  suppose  he  goes 
a  step  further  and  puts  in  facilities  to  operate  a  dude  ranch  so  as  to  be  able 
to  sell  steaks  at  $5  per  pound.  Would  the  transferor  now  be  entitled  to 
obtain  20  times  the  royalty  as  before  .-^  To  say  yes  would  confuse  the  values 
of  the  ranch  products  with  additional  values  added  by  other  labor  and 
investment  in  a  different  kind  of  enterprise. 
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mining,  and  that  the  values  added  by  smelting  are  separate  from 
values  "from  the  properties"? 

That  is  answered  by  yet  another  example  already  given.  Should 
appellee  enter  into  the  business  of  custom  smelting  and  buy  con- 
centrates from  others  and  smelt  them  at  the  Yellow  Pine  smelter, 
appellant  patently  would  have  no  right  to  any  royalty  thereon. 

Or  suppose  that  appellee  should  erect  on  the  property  a  fabri- 
cating plant  to  fabricate  the  refined  metal,  after  smelting,  into 
objects  of  commerce  for  consumer  use,  or  should  establish  on  the 
premises  a  factory  to  fabricate  gold  into  jewelry.  Surely  no  one 
would  claim  that  appellant  would  be  entitled  to  5%  of  the  sales 
price  of  the  jewelry  or  other  fabricated  articles. 

Another  illustration  is  furnished  by  a  present  case  relative  to 
antimony.  This  metal,  as  it  comes  from  the  smelter,  sells  commer- 
cially for  from  30t'  to  40c  per  pound.  By  extraordinary  special 
post-smelting  treatment  in  a  laboratory  a  high-purity  antimony 
can  be  made  which  sells  for  $5  per  pound.  It  would  be  a  strange 
contention  were  appellant  to  claim  5%  of  the  $5  without  deduc- 
tion for  the  special  treatment. 

We  submit,  then,  that  ownership  and  location  are  not  relevant 
factors. 

The  test  of  w^hether  the  costs  of  an  operation  are  deductible 
before  calculating  royalty  is  whether  the  operation  is  a  normal 
part  of  the  miner's  activities  or  a  different  business  from 
mining.  And  the  answer  to  this  is  to  be  found  in  the  extrinsic 
evidence  of  the  usages,  customs,  and  terminology  of  the  mining 
industry. 

Before  leaving  this  subject  certain  closely  analogous  situations 
may  be  noted.  In  Helvering  v.  Bankltne  OH  Co.,  303  U.  S.  362 
(reversing  this  Court),  the  Supreme  Court  refused  to  allow  a  per- 
centage depletion  based  on  the  entire  proceeds  from  the  sale  of 
casinghead  gasoline.  Only  part  of  the  value  came  from  the  "min- 
ing". The  rest  was  from  refining."^ 
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The  words  "from  the  properties"  as  a  quahfier  of  "net  revenue" 
may  not  be  ignored  but  must  be  given  meaning.  The  1941  contract 
had  been  preceded  by  other  royalty  contracts  between  the  parties. 
Evidence  will  show  that  a  "net  revenue"  clause  first  came  into  the 
1939  option  agreement  (R.  78).  But,  as  the  clause  there  appeared, 
the  words  "from  the  properties"  were  not  present.  In  that  agree- 
ment the  clause  read : 

"By  net  revenue,  as  used  herein,  is  meant  the  amount  paid 
by  any  purchaser  from  the  sale  of  concentrates,  ores,  metals 
or  values  shipped  less  marketing  and  shipping  costs  from 
Cascade,  Idaho".  (R.  91) 

The  addition  in  the  1941  contract  of  the  words  "from  the  prop- 
erties" was  a  lim'tting  term.  The  extrinsic  evidence  ought  to  be 
admissible  to  show  its  significance. 


2.      The  Term  "Metals  Produced  from  the  Properties"  Has  a  Distinct  Application 
That  Does  Not  Extend  to  the  Smelter. 

We  have  been  discussing  the  question  of  what  is  revenue  "from 
the  properties".  Noting  the  contract  definition  of  "net  revenue"  as 
the  "amount  paid  by  any  purchaser  from  the  sale  of  *  *  *  metals 
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22.  Danciger  Oil  etc.  Co.  v.  Ham'ill  Dr/llhig  Co.,  Ill  S.W.  2d  321, 
141  Tex.  153,  "involved  the  construction  of  an  oil  and  gas  mining  con- 
tract". Buying  an  oil  lease  interest,  Danciger  promised  to  pay  a  certain 
percentage  "of  all  the  oil,  gas,  casinghead  gas  and  other  minerals  pro- 
duced, saved  and  marketed  *  *  *  from  the  properties  *  *  *  free  and  clear 
of  operating  expenses  *  *  *"  Then  Danciger  built  an  absorption  or  dis- 
tillation plant  on  the  premises  to  separate  the  gas  into  its  component  parts. 
The  issue  was  whether  the  royalty  was  to  be  paid  on  the  receipts  of  the 
products  manufactured  from  the  gas,  without  any  deduction  for  the  cost  of 
processing  the  gas  into  gasoline  and  other  products.  The  Supreme  Court 
of  Texas,  reversing  the  lower  courts,  held  no,  stating  (p.  322)  that  the 
royalty  owner  was  not  entitled  to  a  share  of  the  values  added  by  a  manu- 
facturing process. 

To  the  same  effect  is  Armstrong  v.  Skelly  Oil  Co.,  55  F.2d  1066  (5 
Cir.). 
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or  values  shipped,  taken  or  produced  from  said  properties",  this 

Court's  opinion  states  (Op.  p.  3) : 

"We  construe  the  word  metals  produced'  as  differing  from 
the  word  metals  'taken'  from  the  mines.  Here  they  were  pro- 
duced by  Bradley's  smelter." 

We  gather  that  this  Court's  conclusion  has  been  influenced  by  a 
rule  of  construction  which  we  concede  is  cardinal  and  on  which 
we  rely  later  in  this  petition,  viz:  that  a  construction  ought  to  be 
adopted  that  gives  effect  to  every  provision  of  a  contract.  Allocat- 
ing or  applying  each  of  the  verbs  "shipped,  taken  or  produced"  to 
each  of  the  nouns  "concentrates,  ores,  metals  or  values",  the  Court 
reads  the  contract  as  providing  for  royalty  on  "metals  produced" 
from  the  property. 

But  metals  "produced  by  the  smelter"  are  not  "produced  from 
the  properties." 

If  there  could  be  no  metals  coming  "from  the  property"  unless 
they  were  metals  coming  out  of  a  smelter  thereon,  a  court  might 
be  impelled  to  conclude  that  the  phrase  comprised  such  values, 
since  otherwise  it  would  comprise  nothing. 

But  this  reads  the  phrase  out  of  the  matrix  of  industry  realities. 
Extrinsic  evidence  will  show  a  variety  of  ways  in  which  free  metal 
is  produced  at  a  mine.  The  milling  process  in  various  mills  pro- 
duces a  certain  amount  of  free  metal  depending  on  the  ore,  partic- 
ularly free  gold.  Again,  one  of  the  commonest  methods  of  obtain- 
ing metallic  gold  is  the  cyanide  process,  and  extrinsic  evidence  will 
show  that  when  the  Yellow  Pine  mill  was  first  put  in  operation  in 
1931,  it  included  a  cyanidation  plant.  Extrinsic  evidence  will  fur- 
ther show  that  cyanidation  is  not  smelting.  Just  as  Section  114(b) 
(4)  (B)  of  the  Internal  Revenue  Code,  quoted  above,  states,  it  is 
one  of  "the  ordinary  treatment  processes  normally  applied  by 
mine  owners  or  operators." 
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Again,  we  note  that  appellant's  name  is  "United  Mercury  Mines 
Company."  The  property  contains  or  was  thought  to  contain  cin- 
nabar, i.e.,  mercury  ore.  The  1939  option  agreement,  from  which 
the  "net  revenue"  clause  was  lifted,  specifically  included  a  "Cin- 
nabar Group"  of  claims  (Cf.  R.  81).  Extrinsic  evidence  will 
further  show  that  the  word  "metals"  came  into  the  contracts  of  the 
parties  in  1939,  and  at  that  time  the  property  was  thought  to  be 
valuable  for  mercury. 

A  letter  of  December  30,  1941,  from  appellant's  counsel  to 
appellee,  written  in  the  course  of  the  negotiations,  stated: 

"Then  in  time  you  may  produce  something  other  than  con- 
centrates which  would  be  shipped  to  other  than  a  smelter. 
If  you  found  a  cinnabar  deposit  you  would  not  ordinarily 
ship  your  product  to  a  smelter,  and  I  believe  we  should 
include  the  words  'to  market'  and  'market  returns'." 

Now  cinnabar  is  neither  milled  nor  smelted.  The  crushed  ore  is 
merely  roasted  to  produce  the  metal  mercury.  Evidence  will  show, 
as  Section  114(b)  (4)  (B),  I.R.C.,  also  states,  that  the  "furnacing 
of  quicksilver  ores"  is  classed  as  an  ordinary  treatment  process  by 
the  miner. 

In  short,  the  phrase  "metals  *  *  *  produced  from  said  prop- 
erties", can  be  satisfied  without  extending  these  words  to  a 
situation  to  which  they  do  not  belong,  namely,  a  production  of 
values  by  a  smelter. 

Similarly,  the  whole  "net  revenue"  clause  has  a  catch-all  appli- 
cation to  various  situations  where  smelting  is  not  involved.  It  was 
in  fact  applied  to  unsmelted  tungsten  concentrates  sold  to  buyers 
to  be  used  in  that  form  and  to  sales  of  tungsten  residues.  It  also 
would  be  applied  to  sales  of  rock,  sand,  or  gravel. 
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3.      The  Worthwine  Letters  of  December  30,  1941. 

As  noted  above,  the  contract  of  1941  was  preceded  by  contracts 
whereunder  the  property  was  that  of  appellant  but  was  operated 
by  appellee  on  payment  of  a  royalty.  These  contracts  provided  for 
deducting,  before  computing  the  royalty,  not  only  "smelter 
charges"  but  a  trucking  or  hauling  charge  of  $2.50  per  ton  for 
each  ton  of  concentrates  "hauled  from  the  above-described  prop- 
erty" (R.  91-92),  without  regard  to  the  destination.  This  was 
changed  in  the  agreement  of  1941  so  as  to  limit  the  $2.50  trucking 
allowance  to  a  case  where  the  concentrates  were  hauled  or  shipped 
"to  Cascade,  Idaho"   (R.  17).  Why  this  change.^ 

Extrinsic  evidence  contains  a  letter  dated  December  30,  1941  to 
appellee  from  Mr.  Worthwine  who  was  counsel  for  appellant, 
written  during  the  negotiations  for  this  contract,  explaining: 

"it  might  be  that  in  the  future  a  mill  or  smelter  will  be 
erected  at  Yellow  Pine  and  certainly  it  is  not  the  intention  of 
the  parties  that  you  would  be  allowed  $2.50  a  ton  haul  for 
ore  from  Stibnite  to  Yellow  Pine.  *  *  *  I  am  not  worried 
about  you  or  your  family  contending  that  you  could  put  a 
mill  or  smelter  at  Yellow  Pine  or  some  other  point  off  this 
particular  property  and  be  entitled  to  $2.50  per  ton  for  trans- 
porting the  ores  from  the  property  to  the  mill  or  smelter,  but 
if  control  of  this  property  should  pass  from  you  and  your 
family  I  do  not  desire  it  to  be  possible  for  your  successors  to 
contend  that  by  building  a  mill  at  Yellow  Pine  or  some  other 
place  nearby  that  they  would  be  entitled  to  a  haulage  charge 
of  $2.50  per  ton  for  ores." 

This  letter  patently  shows  that  it  was  contemplated  that  in  the 
event  appellee  erected  a  smelter  at  Yellow  Pine  "smelter  charges" 
would  still  be  deductible,  but  that  the  $2.50  hauiing  charge  should 
not  be. 
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Another  letter  from  Mr.  Worthwine  to  appellee  refers  to 

"the  almost  uniform  and  universal  practice  of  allowing  the 
deduction  of  freight,  assay,  and  smelting  charges  from  what 
we  ordinarily  consider  to  be  a  net  royalty." 

This  letter  was  written  the  same  day  as  the  other,  is  to  be  read 
in  conjunction  with  it,  and  recognizes  the  uniform  practice  in  the 
industry  of  allowing  deduction  of  smelting  charges,  in  the  very 
context  of  recognition  that  appellee  might  operate  its  own  smelter. 

It  will  be  further  noted  that  the  contract  of  1941  contains  a  pro- 
vision relative  to  trucking  costs  "should  a  smelter  or  other  reduc- 
tion works  be  erected  between  the  mining  property  herein  con- 
veyed and  Cascade,  Idaho".  In  that  event  "there  shall  be  deducted 
from  the  net  smelter  or  reduction  returns  a  fair  charge  for  truck- 
ing from  the  mine  to  such  smelter  or  reduction  works"  (R.  18). 
The  phraseology  is  noteworthy.  It  does  not  merely  allow  the  deduc- 
tion of  a  trucking  charge;  the  deduction  is  to  be  from  the  "smelter 
returns".  Yet  the  party  most  likely  to  erect  a  smelter  between  the 
mines  and  Cascade  would  be  appellee;  thus  Mr.  Worthwine's  let- 
ter to  Mr.  Bradley  refers  to  "you  or  your  family"  putting  a  smelter 
"at  Yellow  Pine  or  some  other  point  o§  this  particular  property." 

Here,  we  submit,  is  a  consistent  arrangement.  If  the  smelter 
should  be  on  the  property,  there  would  be  no  deduction  of  a  haul- 
ing charge;  if  the  smelter  should  be  between  the  property  and 
Cascade,  a  "fair  charge  for  trucking"  would  be  allowed;  if  the 
smelter  should  be  beyond  Cascade,  there  would  be  a  $2.50  truck- 
ing deduction.  But  in  every  case,  smelter  charges  are  deductible, 
regardless  of  who  should  own  the  smelter. 

4.      Appellanf-'s  Construction  Writes  Words  Into  the  Contract. 

At  page  6,  supra,  we  saw  that  the  issue  of  construction  is  this: 
Is  appellant  to  get  the  same  royalty  when  the  concentrates  go 
through  a  smelter  owned  by  appellee  on  the  premises  as  if 
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they  went  through  an  independently  owned  smelter,  or  is  it 
to  get  a  greater  royalty  merely  because  the  smelter  is  owned 
by  appellee? 

Under  appellee's  interpretation,  the  word  "smelter"  in  the 
phrase  "net  smelter  returns"  encompasses  any  smelter.  Appellant's 
construction  writes  into  the  phrase  the  words  "independently 
owned"  or  "third  party  owned"  so  as  to  make  it  read  "net  inde- 
pendently-owned smelter  returns".  The  contract  defines  "net 
smelter  returns"  thus  (R.  17): 

"By  net  smelter  returns,  as  used  herein,  is  meant  the 
amount  received  from  the  smelter  from  any  and  all  ores, 
concentrates,  metals  or  values  shipped  to  a  smelter,  it  being 
understood  that  the  smelter  will  deduct  its  normal  smelting 
charges  and  charges  for  railroad  freight  from  Cascade, 
Idaho,  to  said  smelter  shall  also  be  deducted." 

Appellant's  construction  changes  the  phrase  "amount  received 
from  the  smelter"  to  the  phrase  "amount  received  from  any  inde- 
pendently owned  smelter" . 

This  Court's  opinion  also  writes  in  words,  by  saying  that  the 
"net  smelter  returns  clause"  applies  only  where  the  returns  are 
received  from  "a  third  party's"  smelter  (Op.  p.  3).  Those  words 
are  not  in  the  contract. 

In  Union  Oil  Co.  v.  Union  Sugar  Co.,  31  Cal.  2d  300,  188  P.  2d 
470,  the  trial  court  had  held  that  on  its  face  a  contract  calling  for 
certain  action  should  be  read  as  if  it  contained  the  words  "in  any 
event".  The  Supreme  Court  of  California  reversed,  observing 
(p.  306)  : 

"Once  something  has  to  be  read  into  a  contract  to  make  it 
clear,  it  can  hardly  be  said  to  be  susceptible  of  only  one  inter- 
pretation. It  would  have  been  error  for  the  trial  court  to  read 
something  into  the  contract  by  straining  'to  find  a  clear  mean- 
ing in  an  ambiguous  document,  and  having  done  so  exclude 
the  extrinsic  evidence  on  the  ground  that  as  so  construed  no 
ambiguity  exists.'  {Body-Sterner  Co.  v.  Flotill  Products,  63 
C.  A.  2d  555,  562  [147  P.  2d  84].)" 
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5.      Appellant's  Construction  Makes  the  Entire  "Net  Smelter  Return"  Clause  a 
Superfluity. 

This  Court's  opinion  holds  that  no  smelter  charges  are  deduct- 
ible where  appellee  owns  the  smelter  because  it  is  the  "net  reve- 
nue" clause  that  then  applies.  The  reasoning  behind  this  holding 
is  that  where  appellee  owns  the  smelter  it  "receives"  nothing  from 
the  smelter  and  so  there  are  no  "smelter  returns". 

But  this  construction  reads  the  ''net  smelter"  provision  com- 
pletely out  of  the  contract  as  wholly  superfluous. 

Extracted  from  their  matrix  in  industry  usage,  the  phrases 
"smelter  charges"  and  "net  smelter  returns"  connote  that  a  com- 
mercial or  independently-owned  smelter  engages  in  the  business  of 
performing  a  service  job  for  which  it  charges  a  toll  or  fee,  return- 
ing to  the  ov/ner  of  the  concentrates  the  refined  material  less  the 
charge  for  the  service  of  refining.  But  extrinsic  evidence  will  show 
that  independent  smelters  hardly  ever  do  charge  a  fee  for  perform- 
ance of  a  service  and  that,  instead,  they  buy  the  concentrates  and 
pay  a  purchase  price.-" 

Thus  what  is  "received"  from  an  independent  smelter  is  simply 
revenue.  If  the  "net  smelter  returns"  clause  is  confined  to  inde- 
pendently owned  smelters,  that  clause  becomes  a  superfluity,  for 
it  adds  nothing  whatever  to  the  "net  revenue"  clause,  which  we 
quoted  at  page  26  above.  Exactly  the  same  revenue  would  be  paid 
to  appellant  under  the  "net  revenue"  clause  on  concentrates  going 
to  an  independent  smelter  as  under  the  "net  smelter  returns" 
clause.  But  it  is  elementary,  in  every  common  law  jurisdiction,  that 
"The  whole  of  a  contract  is  to  be  taken  together,  so  as  to 
give  efi^ect  to  every  part,  if  reasonably  practical,  each  clause 
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23.  This  fact  actually  appears  in  the  affidavit  of  Mr.  Oberbillig,  appel- 
lant's president,  when  he  states  (R.  132,  133)  that  "the  common  and  ordi- 
nary meaning  of  such  words  [net  smelter  returns]  [is]  the  net  amount 
paid  by  a  smelter  as  the  purchaser  of  ores  and  concentrates". 
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helping  to  interpret  the  other."  (Cal.  Civ.  Code,  Sec.  l64l. 
Cf.  Restatement  of  Contracts,  Sec.  235  (c)).-"* 

hi  order,  then,  for  the  "net  smelter  returns"  clause  to  have  any 
office  or  function,  it  must  apply  to  a  smelter  owned  by  appellee. 

6.       Appellanl-'s  Construction   Writes  Out  of  the   Net  Smelter  Return  Clause  a 
Significant  Part. 

Let  us  quote  again  the  "net  smelter  return"  clause.  It  reads 
(R.  17)  : 

"By  net  smelter  returns,  as  used  herein,  is  meant  the 
amount  received  from  the  smelter  from  any  and  all  ores, 
concentrates,  metals  or  values  shipped  to  a  smelter,  it  being 
understood  that  the  smelter  will  deduct  its  normal  smelting 
charges  and  charges  for  railroad  freight  from  Cascade, 
Idaho,  to  said  smelter  shall  also  be  deducted." 

Note  the  words,  "it  being  understood  that  the  smelter  will 
deduct  its  normal  smelting  charges".  If  the  "net  smelter  returns" 
clause  applies  only  when  the  smelting  is  done  by  an  independent 
smelter,  these  words  are  superfluous,  for  the  amount  received 
from  the  smelter  is  what  it  will  pay.  Its  "deductions"  would  not  be 
in  the  control  of  the  parties. 

Extrinsic  evidence  will  show  how  these  words  got  into  the  con- 
tract.^'"^  In  1939  the  parties  entered  into  an  option  agreement,  in 


24.  Accord:  3  Williston  on  Contracts  1779  (Rev.  ed.  1936)  ;  3  Corbin 
on  Contracts  100  (1951)  ;  Bratton  v.  Morris,  54  Ida.  743,  37  P.2d  1097, 
1100  (1934)  ;  Molyrjeux  v.  Twin  Falls  Canal  Co.,  54  Ida.  619,  35  P.2d 
651,  653  (1934)  ;  Caldwell  State  Bank  r.  First  Nat.  Bank,  49  Ida.  110, 
286  Pac.  360,  362   (1930). 

25.  "A  contract  may  be  explained  by  reference  to  the  circumstances 
under  which  it  was  made  *  *  *"  (Cal.  Civil  Code,  Sec.  1647).  "For  the 
proper  construction  of  an  instrument,  the  circumstances  under  which  it 
was  made  *  *  *  may  also  be  shown,  so  that  the  judge  be  placed  in  the  posi- 
tion of  those  whose  language  he  is  to  interpret."  (Cal.  Code  of  Civil 
Procedure,  Sec.  I860).  These  provisions  are  not  merely  California  law, 
they  are  law  generally.  Restatement  of  the  Law  of  Contracts,  Sec.  235(d)  ; 
3  Williston  on  Contracts  1780  (rev.  ed.  1936)  ;  3  Corbin  on  Contracts  17 
(1951);  R//deen  v.  Howell,  71  Idaho  365,  283  P.2d  587,  589  (1955) 
and  cases  cited  therein. 
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which  the  "net  smelter  clause"  first  appeared  (R.  78  at  91).  At 
that  time  the  parties  contemplated  the  possibility  of  a  smelter  on 
the  property,  for  the  same  option  agreement,  in  the  very  sentence 
preceding  this  definition  of  net  smelter  returns,  refers  to  the  possi- 
bility of  ""local  reduction  of  the  concentrates."  (R.  91).  Early 
drafts  contained  the  clause  '"it  being  understood  that  the  smelter 
will  deduct  its  smelting  charges".  This  addition  is  appropriate  to 
the  situation  of  a  smelter  operated  by  appellee.  And  this  is  under- 
scored by  the  fact  that  the  early  drafts  did  not  contain  the  limit- 
ing adjective  "normal"  before  "smelter  charges".  The  final 
insertion  of  the  v/ord  "normal"  was  to  protect  appellant  against 
appellee  charging  for  smelting  more  than  independent  smelters 
were  accustomed  to  do  in  the  industry. 

7.      In  Industry  Usage  "Net  Smelter  Returns  Received"  Means  Returns  "ReaUzed". 

Appellant's  principal  argument  in  this  case  is  that  the  ""net 
smelter  clause"  refers  to  "net  smelter  returns  received",  that  the 
word  "received"  connotes  payment  by  a  third  party,  and  therefore 
that  the  "'net  smelter"  clause  is  not  applicable  to  a  smelter  owned 
by  appellee.  And  that  argument  was  persuasive  to  the  Court. 

We  therefore  note  a  contrast  on  the  face  of  the  writing  that 
calls  for  explanation  by  extrinsic  circumstances.  The  three  defini- 
tions, of  "net  smelter  returns",  "net  revenue"  and  "net  mint  re- 
turns", appear  consecutively  (R.  17).  Net  revenue  is  defined  as 
"the  amount  paid  by  any  purchaser' :  net  mint  returns  are  defined 
as  "the  amount  paid"  by  a  mint.  Thus  where  the  parties  meant  to 
refer  to  a  purchase  price  paid  by  a  third  party,  they  knew  how  to 
say  so  explicitly.  Yet,  in  the  same  context,  in  speaking  of  smelter 
returns,  they  do  not  say  "amount  paid  by  the  smelter".  They  say 
"amount  received  from  the  smelter."  The  deliberate  change  in  lan- 
guage must  have  a  significance. 

The  explanation  of  the  significance  here,  as  elsewhere,  lies  in 
industry  usage. 
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As  long  ago  as  1898  and  1903,  in  Colorado,  the  heart  of  the 
Mining  West,  it  was  held  that  "smelter  returns"  in  a  royalty  con- 
tract mean  "return  from  the  ore,  less  the  smelting  charges."  Frank 
V.  Bauer,  19  Colo.  App.  445,  75  Pac.  930,  932.-"  And  in  Maloney 
V.  Love,  11  Colo.  App.  288,  52  Pac.  1029,  the  court  said  of  the 
v/ords  "net  proceeds  from  all  smelter  *  *  *  and  mill  returns" 

"every  miner  and  every  person  familiar  with  transactions 
involving  leases  of  mining  property  knows  exactly  what  they 
mean.  They  mean  that  *  *  *  charges  for  treatment  are  to 
come  out  of  the  gross  mill  or  smelter  values,  and  what  is  left 
is  net  proceeds." 

In  short,  evidence  of  industry  usage  will  show  that  "net  smelter 
returns  received"  do  not  imply  payment  by  a  third  party.  Experts 
will  testify  that  these  words  are  used  in  the  industry  to  signify  the 
net  realization  after  smelting,  whether  by  way  of  cash  paid  or 
credit  given. 

The  affidavit  of  Harold  Lee  touches  on  such  usage  in  intracom- 
pany  smelting  (R.  110-112).  There  may  be  some  conflict  between 
this  affidavit  and  that  of  Mr.  Oberling  (see  footnote  23,  supra). 
That  conflict  can  only  be  resolved  by  placing  both  on  the  witness 
stand,  subject  to  cross-examination  and  comparison  with  other  wit- 
nesses. 

8.      Affirmative  AEIegations  and  Practical  Construction  by  the  Parties'  Conduct; 
the  Boise  Purification  Plant. 

In  defendant-appellee's  answer  to  the  complaint,  it  made  cer- 
tain positive  averments  of  fact  (R.  48,  49),  including  this: 

"that  for  a  long  period  of  time  after  the  execution  of  the 
agreement  of  December  31,  1941  and  for  a  long  period  of 
time  after  the  construction  and  commencement  of  operations 
of  the  Yellow  Pine  Smelter  the  plaintifl^  construed  said  agree- 
ment to  entitle  it  to  receive  a  royalty  of  five  per  cent  upon  net 

26.  The  court  there  commented  that  evidence  of  "any  custom  defining 
the  meaning  of  these  words"  would  be  admissible. 
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smelter  returns  irrespective  of  the  ownership  or  location  of 
the  smelter  receiving  the  concentrates,  thus  construing  and 
interpreting  the  language  of  the  agreement  in  the  same  man- 
ner as  the  same  is  now  and  at  all  times  has  been,  construed 
and  interpreted  by  this  defendant,  and  during  said  period 
plaintiff  accepted  without  reservation  royalty  payments  so 
computed  *  *  *." 

If  this  averment  is  true,  it  is  a  potent,  if  not  controlling,  factor 
in  construing  the  contract.  No  rule  of  interpretation  is  better  set- 
tled than  that  the  construction  placed  on  a  contract  by  the  acts  and 
conduct  of  the  parties  is  well  nigh  binding.  Barham  v.  Barham. 
33  Cal.  2d  4l6,  202  P.  2d  289;  Tanner  v.  Title  Ins.  &  Trust  Co., 
20  Cal.  2d  814,  823;  129  P.  2d  383;  Cottle  v.  Oregon  Miit.  Life 
Ins.  Co.,  60  Ida.  628,  94  P.2d  1079;  Williston  on  Contracts,  Sees. 
623,  629.  Thus  in  Frank  v.  Bauer,  19  Colo.  App.  AA"^,  75  Pac.  930, 
the  court  said  (p.  932): 

"*  *  *  the  parties  themselves  construed  the  contract  in  this 
respect  by  paying  royalty  upon  the  value  of  the  ore  at  the 
smelter,  less  smelting  charges.  They  thus  defined  the  mean- 
ing of  the  words  "mint  or  smelter  returns,'  and  this  interpre- 
tation, in  the  absence  of  other  evidence,  we  are  justified  in 
accepting." 
Additionally,   extrinsic   evidence  can  be  offered  to  show  that 
appellee  built  a  "purification  plant"  in  Boise  and  in  1944-45  proc- 
essed tungsten  concentrates  from  the  properties  through  this  plant 
in  order  to  make  them  m.arketable.  Prior  to  building  this  plant 
appellee  sent  its  tungsten  concentrates  to  Vitro  Manufacturing  Co. 
and  Wah  Chang  Trading  Corporation,  which  did  not  buy  but  puri- 
fied them,  charging  a  fee  for  the  service.  When  appellee  then  sold 
the  product,  it  paid  the  5%  royalty  on  the  proceeds  after  first  de- 
ducting the  charges  of  Vitro  and  Wah  Chafig.  Its  accounting  to 
appellant  showed  the  facts  and  the  deductions  were  accepted  as 
proper. 
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Thereafter  appellee  built  the  Boise  Purification  Plant  to  do  the 
job  formerly  done  by  Vitro  and  Wah  Chang.  The  type  of  treat- 
ment used  in  the  Boise  Purification  Plant  embodied  leaching,  flo- 
tation and  roasting,  and  thus  stood  midway  between  the  ordinary 
treatment  processes  normally  applied  by  mine  operators  and  smelt- 
ing processes.  Appellee  deducted  its  costs  of  operating  this  plant 
before  calculating  appellant's  royalty  on  the  proceeds,  just  as  for- 
merly it  had  deducted  the  charges  of  Vitro  and  Wah  Chang.  Its 
accounting  to  appellant  showed  exactly  what  it  did,  and  appellant 
accepted  the  practice  and  accounting  as  proper.  This  demonstrates 
that  appellant  did  not  consider  itself  entitled  to  royalty  on  that 
part  of  the  "amount  paid  by  any  purchaser"  which  was  due  to 
added  value  created  by  appellee's  activity  and  expenditures  not 
within  the  ordinary  treatment  processes  of  miners.  A  fortiori,  de- 
duction of  smelting  charges  at  a  Bradley-operated  smelter  is 
proper. 

The  significance  of  the  fact  cannot  be  doubted.  Mr.  Oberbillig, 
appellant's  president,  recognized  the  parallel,  for  he  referred  to 
the  Boise  Purification  Plant  in  his  affidavit  and  first  averred 
(R.  122)  that 

"Bradley  sold  the  tungsten  WO 3  to  purchasers  and  paid 
the  United  Mercury  Mines  Company  its  royalty  on  the  basis 
of  five  per  cent  of  the  amount  received  from  the  purchasers 
with  no  charge  or  reduction  in  the  royalty  on  account  of  the 
operation  of  the  reconditioning  plant  at  Boise,  Idaho.  The 
operation  perforined  by  the  reconditioning  plant  at  Boise 
served  in  part  essentially  one  of  the  same  processes  in  reduc- 
ing tungsten  concentrates  to  tungsten  W03  that  the  Yellow 
Pine  smelter  serves  in  reducing  antimony  concentrates  to  anti- 
mony ?7ietal  or  antimony  oxides.'' 

Mr.  Oberbillig's  statement  that  no  deductions  were  made  was 
erroneous,  and  he  withdrew  it  by  stipulation  on  the  ground  that  it 
was  inaccurate  (R.  133,  134). 
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Can  appellee  properly  be  denied  die  opportunity  to  try  to  prove 
its  verified  allegation  and  the  facts  about  the  Boise  Purification 
Plant  ?  In  the  words  of  Hycon  Manufacturing  Company  v.  H.  Koch 
&  Son,  219  F.  2d  353,  355  (9  Cir.),  "No  comment  is  required". 
A  summary  construction  of  the  contract  against  appellee,  denying 
it  this  opportunity,  is,  we  submit,  simply  unthinkable. 

9.      Other  Extrinsic  Circumstances: — Purpose  of  the  Contract  and  Credibility. 

Other  relevant  extrinsic  circumstances  can  be  related,  but  we 
refrain  so  as  not  to  convert  this  petition  into  a  trial  brief.  We  con- 
tent ourselves  with  sketching  two. 

Extrinsic  evidence  will  show  that  the  1939  contract  provided 
for  a  higher  percentage  as  royalties  than  did  the  1941  contract 
(see  R.  90) ;  that  the  properties  contained  low  grade  ores  which 
appellee  could  not  afford  to  mine  and  beneficiate  at  those  higher 
royalty  rates;  that  appellant  was  willing  to  accept  the  lower  rates 
because  the  higher  would  produce  either  less  actual  royalty  or 
none  at  all  since  they  would  preclude  operations,  whereas  the 
lower  rate  would  give  appellant  an  increased  return  because  of 
increased  tonnage;  and  that  appellee's  reason  for  building  the 
smelter  was  that  the  available  ore  had  become  so  low  grade  that  it 
would  otherwise  be  uneconomic  to  operate. 

Under  appellant's  construction  that  its  present  royalty  is  to  be 
calculated  before  deducting  the  smelting  charges,  appellee  will 
have  to  pay  nearly  double  the  royalty  it  would  pay  if  the  concen- 
trates went  through  an  independent  smelter.  With  this  added  bur- 
den the  time  will  be  longer  delayed  before  appellee  can  afford  to 
renew  operations,  and  after  renewal  the  periods  of  operation  will 
be  of  shorter  interval.  Low  grade  ores  will  cease  to  be  mineral  re- 
serves, for  in  the  usage  of  the  mining  industry  a  reserve  is  only  a 
deposit  that  can  economically  be  worked. 

A  consequence  of  appellant's  construction  of  the  contract  is  thus 
to  defeat  or  tend  to  defeat  a  major  purpose  of  the  1941  contract, 
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contrary  to  the  principle  that  a  contract  should  be  construed  so  as 
to  effectuate,  not  defeat,  its  purpose  (Cf.  Cal.  Civil  Code,  Sec. 
1636,  1643,  1648).  Appellant  can  afford  to  insist  on  its  interpreta- 
tion only  because  appellee  is  already  mired  in  its  investment  of 
$2,000,000  and  may  have  to  operate  the  smelter  to  cut  its  losses. 
What  has  just  been  said  brings  up  another  item  of  credibility. 
Mr.  Oberbillig's  affidavit  asserts  that  he  did  not  know  until  1949, 
after  the  smelter  was  built,  that  appellee  construed  the  contract  as 
permitting  deduction  of  the  smelter  charges  (R.  124) .  But  the  con- 
trary is  perfectly  demonstrable.  We  have  and  can  place  in  evidence 
letters  from  Bradley  to  Oberbillig  written  in  1948  before  the 
smelter  was  built,  in  which  appellee's  understanding  of  the  con- 
tract is  plainly  stated.  Indeed,  Mr.  Oberbillig's  affidavit  elsewhere 
quotes  from  such  a  letter  written  in  March  1948  (R.  131,  132). 
Either  credibility  is  involved  or  cross-examination  is  needed  to 
explain  the  inconsistency  of  Mr.  Oberbillig's  assertions  and  the 
fact  that  he  wrote  no  reply  to  appellee  challenging  appellee's  con- 
struction but  silently  permitted  the  smelter  to  be  constructed. 

CONCLUSION 

Some  of  the  items  of  extrinsic  evidence  mentioned  above  are  in 
the  present  record  (although  only  by  affidavit  and  incompletely). 
Some  are  not,  but  those  not  in  the  record  are  absent  because  there 
has  been  no  trial.  The  essence  of  this  petition  for  rehearing  and 
motion  for  modification  is  that  appellee  is  entitled  to  a  trial  in 
order  to  gtt  this  evidence  into  the  record  in  the  manner  provided 
by  law  and  guaranteed  by  Fountain  v.  Filson,  336  U.  S.  681. 

Appellant  will  not  be  injured  by  the  requested  modification  of 
this  Court's  decision,  because 

1.  A  trial  of  the  issue  of  contract  interpretation  is  all  that  appel- 
lant sought  by  its  appeal. 
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2.  If,  after  trial,  the  District  Court  should  find  from  adequate 
evidence  that  the  actual  intent  of  the  parties  was  as  appellee  con- 
tends, an  injustice  will  have  been  avoided.  If  the  evidence  should 
support  appellant,  it  will  then  prevail. 

Whatever  construction  is  finally  placed  on  the  contract  by  final 
judgment  in  this  action  will  grip  it  for  nearly  a  millenium  to 
come. 

We  respectfully  submit  that  the  petition  or  motion  should  be 
granted. 

Dated:  San  Francisco,  California,  March  19,  1956. 

Moses  Lasky 
Wm.  E.  Colby 
John  Parks  Davis 

Attorneys  for  Appellee. 
Brobeck,  Phleger  &  Harrison 
Of  Counsel 

We  hereby  certify  that  in  our  judgment  the  foregoing  petition 
for  rehearing  is  well  founded  and  that  it  is  not  interposed  for 
delay. 

Moses  Lasky 
Wm.  E.  Colby 
John  Parks  Davis 
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No.  14,705 

In  the 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


United  Mercury  Mines  Company, 
a  corporation. 

Appellant, 
vs. 

Bradley  Mining  Company, 
a  corporation, 

Appellee. 


Motion  for  Modification  of  Decision  and  Judgment 
Under  Fountain  v.  Filson,  336  U.S.  681. 

Appellee  Bradley  Mining  Company  hereby  moves  the  court 
for  an  order  modifying  the  decision  and  judgment  rendered  herein 
on  February  8,  1956,  in  the  following  respects: 

1.  By  limiting  the  judgment  to  a  simple  reversal  of  the  judg- 
ment of  dismissal  of  the  District  Court  with  a  remand  for  a  trial 
on  all  relevant  issues,  including  the  issue  of  interpretation  and  con- 
struction of  the  contract  between  appellant  and  appellee  dated 
December  31,  1941,  copy  of  which  is  attached  to  the  complaint 
herein  as  Exhibit  1,  at  which  trial  the  parties  shall  be  permitted  to 
offer  all  pertinent  extrinsic  evidence  in  aid  of  interpretation  of  the 
contract,  and  to  that  end 

2.  Striking  the  last  sentence  of  the  decision  and  judgment 
of  February  8,  1956  reading: 

"The  judgment  is  reversed  and  the  district  court  ordered  to 
entertain  United's  complaint  in  the  light  of  our  construction 
of  the  contract" 
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and  substituting  therefor  either  the  following: 

"The  judgment  is  reversed  and  remanded  to  the  district 
court  for  a  trial  on  all  relevant  issues,  including  the  issue  of 
interpretation  and  construction  of  the  contract,  copy  of  which 
is  attached  to  the  complaint  herein  as  Exhibit  1,  at  which  trial 
the  parties  shall  be  permitted  to  offer  all  pertinent  extrinsic 
evidence  in  aid  of  interpretation  of  the  contract" 

or  other  language  appropriate  to  the  purpose  stated  in  paragraph  1 

above,  and 

3.     Striking    those    portions    of    the    opinion    and    judgment 

inconsistent  with   said   purpose,   including  the  portions   reading 

thus: 

"It  is  equally  obvious  that,  if  Bradley  built  the  smelter,  the 
above  quoted  contract's  clause  for  'net  smelter  returns'  which 
are  to  be  'received  from'  a  third  party's  smelter  does  not 
apply.  We  must  look  elsewhere  in  the  contract  for  a  provi- 
sion creating  a  basis  for  royalties,  since  it  is  not  conceivable 
that  the  parties  intended  that  United  would  be  deprived  of 
all  royalties  by  the  simple  device  of  Bradley  building  its  own 
smelter  near  its  mines. 

"We  hold  that  this  situation  is  provided  for  by  its  lan- 
guage respecting  metals  produced  from  the  mines  by  Brad- 
ley's smelter.  'Bradley  *  *  *  does  hereby  *  *  *  agree  to  pay 
to  United  *  *  *  a  royalty  of  five  per  cent  (5%)  on  all  *  *  * 
net  revenue  *  *  *  as  defined  herein.'  The  definition  is  'By  net 
revenues,  as  used  herein,  is  meant  the  amount  paid  by  any 
purchaser  from  the  sale  of  *  *  *  metals  or  values  shipped. 
taken  or  produced  from  said  properties,  less  marketing  and 
shipping  costs  from  Cascade,  Idaho.'  (Emphasis  added.) 

"We  construe  the  word  metals  'produced'  as  differing 
from  the  word  metals  'taken'  from  the  mines.  Here  they 
were  produced  by  Bradley's  smelter.  We  do  not  agree  with 
the  district  court's  holding  that  'the  contract  does  not  reflect 
any  precise  basis  for  computing  the  royalty.'  " 

The  motion  is  based  on  the  records  of  this  Court  and  is  made  on 
the  ground  that 
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(a)  this  Court  lacks  power  in  the  premises  to  place  a  con- 
trolling construction  on  said  contract,  and 

(b)  that  it  is  erroneous  for  the  Court  to  do  so, 

since  by  doing  so  it  directs  a  summary  judgment  for  appellant  on 
the  issue  of  interpretation  whereas  a  genuine  issue  of  fact  as  to 
said  interpretation  exists  on  which  appellee  is  entitled  to  a  full 
trial.  Appellee  further  adopts  and  incorporates  herein  as  grounds 
of  this  motion  all  the  grounds  stated  in  the  petition  for  rehearing 
to  which  this  motion  is  attached. 

Dated:  March  19,  1956. 
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